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STEPHEN    CAIINON,   Demandant;    WILLIAM    BALLANTINB 
BIMIN6T0N,  Tenant.    Feb.  9. 

An  estete-teil  haTing  been  diMontinixed  by  a  feoffment  made  by  the  tenant-in-tail  more  than 
twenty  yean  before  hie  death, — ^Held,  that  the  iune  in  tail  might  bring  his  writ  of  formedon 
at  any  time  within  twenty  yean  next  after  rach  death, — the  period  of  limitation  preeoribed 
by  the  etatnte  8  A  4  W.  4,  a  27,  not  mnning  agunit  him  duing  the  life  of  the  tenant-in-taiL 

This  was  a  writ  of  formedon  in  the  descender.  The  coont  was  as 
follows : — 

Gomberland,  to  wit :  Stephen  Oannon,  the  demandant  ioe  this  suit,  by 
W.  S.y  his  attorney,  demands  against  William  Ballantine  Bimington 
ten  messuages  and  five  acres  of  land,  with  the  apportenances,  in  the 
parish  of  Penrith,  in  the  county  of  Cumberland,  which  Stephen  Cannon, 
the  grandfather  of  the  demandant,  gave  to  Stephen  Cannon,  the  father 
of  the  demandant,  and  the  heirs  of  the  body  of  the  said  Stephen  Cannon, 
the  father  of  the  demandant ;  and  which,  after  the  death  of  Stephen 
Cannon,  the  father  of  the  demandant,  ought  to  descend  to  the  demandant, 
the  son  and  heir  of  the  said  Stephen  Cannon,  the  father,  according  to  the 
form  of  *the  said  gift :  And  thereupon  the  said  demandant  saith  p^o 
tbat  the  said  Stephen  Cannon,  the  grandfather  of  the  demandant,  '- 
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hereinbefore  mentioned,  heretofore,  to  wit,  on  the  SOth  of  November, 
1796,  was  seised  of  and  in  the  tenements  aforesaid,  with  the  appurte* 
nances,  in  his  demesne  as  of  fee,  and  being  so  seised  thereof,  afterwards, 
and  before  the  1st  of  January,  1888,  to  wit,  on  the  day  and  year  last 
aforesaid,  duly  made  and  published  his  last  will  and  testament  in  writ- 
ing, signed  by  him,  and  attested  and  subscribed  in  his  presence  by  three 
credible  witnesses,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  thereby^  according  to  the  %aid  statute^  devised 
and  gave  to  the  said  Stephen  Cannon,  the  father  of  the  demandant,  and 
the  heirs  of  the  body  of  him  the  said  Stephen  Cannon,  the  father,  the 
tenements  aforesaid,  with  the  appurtenances;  and  the  said  Stephen 
Gannon,  the  grandfather  of  the  demandant,  after  his  said  will  had  been 
and  was  so  made  and  published  as  aforesaid,  and  before  he  had  in  any 
wise  revoked  or  altered  the  same,  or  the  same  had  become  or  was  in 
any  wise  revoked  or  altered,  departed  this  life  so  seised  as  aforesaid, 
to  wit,  on  the  18th  of  April,  1797,  leaving  the  said  Stephen  Cannon, 
the  father  of  the  demandant,  him  surviving,  who,  thereupon,  then,  by 
virtue  of  the  said  gift,  became  and  was  seised  of  the  said  tenements, 
with  the  appurtenances,  in  his  demesne  as  of  fee-tail,  to  wit,  to  him  and 
the  heirs  of  his  body,  in  the  time  of  peace,  in  the  time  of  George  the 
Third  late  King  of  England,  by  taking  the  explees  thereof  to  the  value 
of  10{. :  And  the  said  Stephen  Gannon,  the  father,  afterwards,  and 
before  this  suit,  and  within  twenty  years  next  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  29th  of  April,  1831,  departed  this  life, 
leaving  his  son  and  heir  of  his  body,  Stephen  Cannon,  the  demandant, 
him  surviving ;  whereupon  the  right  to  the  said  tenements,  with  the 
appurtenances,  according  to  the  form  of  the  said  gift,  descended  from 
^^^  *the  said  Stephen  Cannon  the  father,  to,  and  now  remaineth,  and 

-'  ought  to  remain,  in,  the  said  demandant,  as  tenant-in- tail,  accord- 
ing to  the  form  of  the  said  gift,  as  son  and  heir  of  the  body  of  the  said 
Stephen  Cannon,  the  father ;  for  that  the  said  Stephen  Cannon,  the 
father,  died  as  aforesaid,  leaving  the  said  Stephen  Cannon,  the  demand- 
ant, the  son  and  heir  of  his  body,  him  survivibg,  &c. 

Pleas, — first,  that  the  said  Stephen  Cannon,  the  grandfather  of  the 
demandant,  dift  not  devise  or  give  to  the  said  Stephen  Gannon,  the 
father,  the  said  tenements,  with  the  appurtenances,  or  any  of  them,  or 
any  part  thereof,  in  manner  and  form  as  the  demandant  had  in  his  said 
writ  and  count  supposed,— concluding  to  the  country. 

Secondly, — that  the  right,  title,  and  cause  of  action  in  the  writ  and 
eoant  above  mentioned,  did  not  first  descend  or  accrue  within  twenty 
years  next  before  the  suing  and  bringing  of  the  writ  whereby  this 
action  was  commenced, — verification,  and  prayer  of  judgment  if,  &c. 

Thirdly, — that,  after  the  said  Stephen  Gannon,  the  father  of  the 
demandant,  became  and  was  seised  of  the  said  tenements,  with  the 
appurtenances,  as  in  the  count  is  above  alleged,  and  twenty  years  and 
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more  before  the  commencement  of  this  action,  to  wit,  on  the  Slst  of 
January,  1798,  to  wit,  at,  &;c.,  he  the  said  Stephen  Gannon,  the  father 
of  the  demandant,  discontinued  the  possession  of  the  said  tenements, 
with  the  appurtenances,  and  the  receipt  of  the  profits  thereof,  and  of 
every  part  thereof;  and  that,  from  the  said  time  when  the  said  Stephen 
Gannon,  the  father  of  the  demandant,  so  as  aforesaid  discontinued  the 
said  possession  of  the  said  tenements,  with  the  appurtenances,  and  the 
receipt  of  the  profits  thereof  as  aforesaid,  he,  the  said  Stephen  Gannon, 
the  father  of  the  demandant,  in  the  lifetime  *of  the  said  Stephen  p^ . 
Gannon,  the  father,  was  not,  nor,  after  the  death  of  the  said  ^ 
Stephen  Cannon,  the  father,  was  the  said  Stephen  Gannon,  the  demand- 
ant, in  possession  of  the  said  tenements,  with  the  appurtenances,  or 
any  part  thereof,  or  in  the  receipt  of  the  profits  of  the  said  tenements, 
with  the  appurtenances,  or  any  of  them,  or  any  part  thereof, — ^verifica- 
tion, and  prayer  of  judgment  if,  &;c. 

The  demandant  joined  issue  on  the  first  plea,  and  replied  to  the 
second, — that  the  said  right,  title,  and  cause  of  action  did  first  descend 
and  accrue  within  twenty  years  next  before  the  suing  and  bringing  the 
writ  whereby  this  action  was  commenced ;  and,  to  the  third, — that  the 
said  Stephen  Gannon,  the  father  of  the  demandant,  after  he  became, 
and  whilst  he  was,  so  seised  of  the  said  tenements  in  the  said  count 
mentioned,  with  the  appurtenances,  as  therein  mentioned,  and  before 
he  had  in  any  wise  discontinued  the  possession  of  the  said  tenements, 
with  the  appurtenances,  or  any  of  them,  or  of  any  part  thereof,  as  in  the 
third  plea  mentioned,  and  before  he  had  discontinued  the  receipt  of  the 
rents  and  profits  of  the  said  tenements,  with  the  appurtenances,  or  any 
part  thereof,  to  wit,  on  the  Slst  of  January,  1798,  to  wit,  at,  &o.,  en- 
feoffed, to  wit,  one  William  Drewry  Rimington,  of  the  said  several 
tenements,  with  the  appurtenances,  to  have  and  to  hold  the  same,  to 
wit,  unto  the  said  W.  D.  Rimington,  his  heirs  and  assigns,  for  ever ; 
and  the  said  W.  D.  Rimington,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  entered  into  the  said  several  tenements,  with  the  appur- 
tenances, and  became  and  was  seised  and  possessed  thereof:  And  the 
demandant  in  fact  said,  that,  upon  such  feoffment  being  so  made 
as  aforesaid,  and  by  virtue  thereof,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.,  aforesaid,  the  estate-tail  of  and  in  the  said  several 
tenements,  with  the  appurtenances,  so  devised  and  given  to  the  said 
Stephen  "^^ Gannon,  the  father  of  the  demandant,  and  the  heirs  of  p^. 
the  body  of  the  said  Stephen  Gannon,  the  father,  as  in  the  count  '- 
mentioned,  became  and  was  discontinued,  and  so  remained  discontinued 
as  aforesaid,  until  and  upon  the  day  of  the  death  of  the  said  Stephen 
Cannon,  the  father  of  the  demandant,  and  until  and  upon  the  1st  of 
Jane,  1835,  and  until  the  commencement  of  this  suit :  And  the  de- 
mandant in  fact  said  that  the  said  Stephen  Gannon,  the  father  of  the 
demandant,  departed  this  life  within  twenty  years  next  before  the 
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suing  of  the  writ  whereby  this  action  was  commenced,  and  before  the 
31st  of  December,  1838,  to  wit,  on  the  29th  of  April,  1831 ;  and  there- 
upon the  right  to  the  said  tenements,  with  the  appurtenances,  accord- 
ing to  the  form  of  the  said  gift,  descended  from  the  said  Stephen 
Cannon,  the  father  of  the  demandant,  to  the  said  demandant,  as  tenant- 
in-tail,  according  to  the  form  of  the  said  gift,  to  wit,  as  heir  of  the 
body  of  the  said  Stephen  Cannon,  the  father  of  the  demandant :  And 
the  demandant  further  said,  that,  at  the  time  when  the  said  right  so 
descended  unto  him  as  aforesaid,  the  right  of  entry  of  him  the  said 
demandant  to  and  in  respect  of  the  tenements  in  the  said  count  men- 
tioned, with  the  appurtenances,  had  been  and  was  taken  away,  to  wit, 
by  such  discontinuance  of  the  said  estate-tail  as  in  this  replication 
aforesaid,  and  so  remained  and  continued  taken  away  as  aforesaid 
thence  continually  until  and  upon  the  1st  of  June,  1835:  And  the 
demandant  in  fact  said,  that,  on  the  1st  of  June,  1835,  he,  the 
demandant,  was  entitled  to  bring  and  maintain,  and  might  on  that 
day  have  brought  and  maintained,  an  action  of  formedon  in  descender 
in  respect  of  the  tenements  in  the  count  mentioned,  with  the  appurte- 
nances, and  for  the  recovery  thereof;  and  the  said  demandant  so 
remained  and  continued  entitled  to  bring  and  maintain  the  same  action 
thence  continually  until  the  suing  of  the  writ  whereby  this  action 
^g^  was  commenced :  And  the  demandant  further  *said  that  the  said 

-*  Stephen  Cannon,  the  father,  in  his  lifetime,  never  at  any  time 
from  and  after  the  said  time  when  the  said  Stephen  Cannon,  the  father 
of  the  demandant,  so  enfeoffed  the  said  W.  D.  Rimington  as  in  this 
replication  aforesaid,  was  seised  or  possessed  of,  or  entitled  to,  the 
said  tenements,  with  the  appurtenances,  or  any  part  thereof,  or  any 
estate  or  interest  therein,  and,  from  and  after  that  time,  never  was 
entitled  to  receive,  and  never  received,  the  rents  and  profits  thereof,  or 
any  part  thereof, — and  this  the  demandant  was  ready  to  verify,  where- 
fore he  prayed  judgment  and  seisin  of  the  said  several  tenements,  with 
the  appurtenances,  to  be  adjudged  to  him,  &c.     ^ 

The  defendant  joined  issue  on  the  replication  to  the  second  plea,  and 
demurred  generally  to  the  replication  to  the  third  plea, — the  point 
marked  in  the  margin  being, — ((A  cause  of  demurrer,  is,  that  the  feoff- 
ment and  discontinuance  alleged  in  the  replication,  does  not  deprive 
the  tenant  of  the  protection  of  the  statute  of  limitations,  3  &;  4  W.  4, 
c.  27." 

Bugh  Hill  (with  whom  was  UnthanTc)^  in  support  of  the  demurrer. 
— The  question  for  the  consideration  of  the  court,  is,  whether,  upon  the 
facts  appearing  on  this  record,  the  limitation  prescribed  by  the  statute 
8  &  4  W.  4,  c.  27,  bars  the  right  of  the  demandant  to  bring  his  writ 
of  formedon.  In  Doe  d.  Cannon  v.  Bucastle,  8  C.  B.  876,  this 
court  held,  that  the  devise  under  which  Stephen  Cannon,  the  father  of 
the  demandant,  took,  gave  him  an  estate-tail,  and  that,  the  estate-tail 
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having  been  discontinued  by  the  feoffment  more  than  twenty  years 
before  the  commencement  of  the  action,  the  demandant  could  not  recover 
in  ejectment.  The  argument  will  turn  mainly  upon  the  2d,  8d,  21st, 
22d,  37th,  and  88th  sections  of  the  8  &  4  W.  4,  c.  27. 

The  2d  section  enacts,  "that,  after  the  81st  of  *December,  ^^„ 
1833,  no  person  shall  make  an  entry  or  distress,  or  bring  an  action  ^ 
to  recover  any  land  or  rent,  but  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such 
action,  shall  have  first  accrued  to  some  person  through  whom  he  claims ; 
or,  if  such  right  shall  not  have  accrued  to  any  person  through  whom 
he  claims,  then  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  such  action,  shall  have 
first  accrued  to  the  person  making  or  bringing  the  same."  The  3d 
section  enacts,  « that,  in  the  construction  of  this  act,  the  right  to  make 
an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  such  time  as  hereinafter  is 
mentioned,  that  is  to  say,  when  the  person  claiming  such  land  or  rent, 
or  some  person  through  whom  he  claims,  shall,  in  respect  of  the  estate 
or  interest  claimed,  have  been  in  possession  or  in  receipt  of  the  profits 
of  such  land,  or  in  receipt  of  such  rent,  and  shall,  whilst  entitled  thereto, 
have  been  dispossessed,  or  have  discontinued  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of 
such  dispossession  or  discontinuance  of  possession,  or  at  the  last  time 
at  which  any  such  profits  or  rent  were  or  was  so  received,"  &c.  The 
21st  section  enacts,  "that,  when  the  right  of  a  tenant-in-tail  of  any 
land  or  rent  to  make  an  entry  or  distress,  or  to  bring  an  action  to 
recover  the  same,  shall  have  been  barred  by  reason  of  the  same  not 
having  been  made  or  brought  within  the  period  hereinbefore  limited, 
which  shall  be  applicable  in  such  case,  no  such  entry,  distress,  or  action 
shall  be  made  or  brought  by  any  person  claiming  any  estate,  interest, 
or  right,  which  such  tenant-in-tail  might  lawfully  have  barred."  The 
22d  section  enacts,  "that,  when  a  tenant-in-tail  of  any  land  or  rent, 
entitled  to  recover  the  same,  shall  have  died  before  the  expiration  of 
the  period  hereinbefore  '^'limited,  which  shall  be  applicable  in  such  ^^^ 
case,  for  making  an  entry  or  distress,  or  bringing  an  action  to  ^ 
recover  such  land  or  rent,  no  person  claiming  any  estate,  interest,  or 
right,  which  such  tenant-in-tail  might  lawfully  have  barred,  shall  make 
an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent, 
but  within  the  period  during  which,  if  such  tenant-in-tail  had  so  long 
continued  to  live,  he  might  have  made  such  entry  or  distress,  or  brought 
such  action."  The  87th  section  enacts,  "  that  when,  on  the  said  81st 
of  December,  1884,  any  person  who  shall  not  have  a  right  of  entry  to 
any  land,  shall  be  entitled  to  maintain  any  such  writ  or  action  as  afore- 
said, in  respect  of  such  land,  such  writ  or  action  may  be  brought  at 
any  time  before  the  1st  of  June,  1835,  in  case  the  same  might  have 

c2 
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been  brought  if  this  act  had  not  been  made,  notwithstanding  the  period 
of  twenty  years  hereinbefore  limited  shall  have  expired."  And  the 
38th  section  enacts,  <<  that,  when,  on  the  said  1st  of  June,  1835,  any 
person  whose  right  of  entry  to  any  land  shall  have  been  taken  away  by 
any  descent  cast,  discontinuance,  or  warranty,  might  maintain  any 
such  writ  or  action  as  aforesaid  in  respect  of  such  land,  such  writ  or 
action  may  be  brought  after  the  said  1st  of  June,  1835,  but  only  within 
the  period  during  which  by  virtue  of  the  provisions  of  this  act  an  entry 
might  have  been  made  upon  the  same  land  by  the  person  bringing  such 
writ  or  action,  if  his  right  of  entry  had  not  been  so  taken  away." 

The  facts  disclosed  upon  this  record,  are, — that,  after  the  first  tenant- 
in-tail  became  seised  in  tail,  and  more  than  twenty  years  ago,  he  made 
a  feoffment,  and  so  discontinued  the  fact  of  the  possession,  and  the 
feoffee  has  ever  since  been  in  possession  of  the  land,  and  in  receipt  of 
th^  rents  and  profits.  The  question  is,  whether,  upon  that  state  of 
facts,  the  issue  in  tail  is  barred  of  his  writ  of  formedon.  It  is  submitted 
^q^  that  he.  is.    Before  the  ^passing  of  the  act,  the  tenant-in-tail  might 

^  have  barred  the  issue  in  tail  by  a  fine,  with  proclamations,  under 
the  32  H.  8,  c.  36,  s.  1.  If  there  had  been  no  feoffment  in  this  case, 
but  only  a  simple  discontinuance  in  fact  of  the  possession  and  receipt 
of  the  rents  and  profits,  the  issue  in  tail  would  have  been  barred,  under 
section  21,  if  the  whole  twenty  years  had  run  out  in  the  lifetime  of  the 
tenant-in-tail,  or,  under  section  22,  he  would  have  had  only  so  much 
of  the  twenty  years  as  remained  unexpired  at  the  death  of  the  tenant- 
in-tail.  If  that  be  so,  how  is  the  issue  in  tail  in  a  better  position 
because  the  tenant-in-tail  has  executed  a  feoffment  7  In  Tolson,  dem., 
Kaye,  ten.,  8  B.  &  B.  217,  6  J.  B.  Moore,  542,  it  having  been  urged 
in  argument  that  the  old  statute  of  limitations,  21  Jac.  1,  c.  16,  s.  1, 
ought  to  be  construed  strictly, — Dallas,  C.  J.,  said:  <<I  cannot  agree 
in  the  position  that  statutes  of  this  description  ought  to  receive  a  strict 
construction :  on  the  contrary,  I  think  they  ought  to  receive  a  bene- 
ficial construction  with  a  view  to  the  mischief  intended  to  be  remedied ; 
and  this  is  pointed  out  by  the  very  first  words  of  the  statute,  which 
are,  <for  quieting  of  men's  estates,  and  avoiding  of  suits.'  It  is  there- 
fore that  this  statute  and  all  others  of  this  description,  are  termed  by 
Lord  Eenyon  statutes  of  repose ;  and  long  before  and  since  the  passing 
of  this  statute  that  has  been  the  principle  which  has  guided  the  courts 
in  the  construction  of  them."  The  8  &  4  W.  4,  c.  27,  carries  that 
intention  further  than  the  former  statutes :  by  those,  the  remedy  only 
was  barred ;  but,  under  this  statute,  the  title  is  absolutely  extinguished, 
— s.  84. 

WtUet  (with  whom  was  Sptnke)^  oontrd.. — The  demandant  claims  as 
the  issue  in  tail,  whose  right  of  action  has  not  been  barred  by  any  oou^ 
veyance  his  ancestor  has  made.  But  for  the  statute  De  Donis,  IS  Edw. 
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1,  c.  1,  *the  feoffment  would  have  been  a  good  conveyance:  but,  p^-^ 
by  that  statute,  there  being  issue  in  tail,  its  only  effect  was,  *- 
to  turn  their  right  of  entry  into  a  right  of  action.  The  real  question 
is,  whether  the  statute  3  &  4  W.  4,  c.  27,  has  taken  away  the  right  of 
the  issue  in  tail  to  bring  his  action,  under  the  circumstances  disclosed 
upon  this  record.  It  is  clear  that  the  issue  in  tail  was  not  barred  under 
the  21  Jac.  1,  c.  16 :  it  is  so  laid  down  in  Watkins  on  Conveyancing, 
9th  edit.  p.  401,  n.  How  is  it  under  this  statute  ?  By  the  86th  sec- 
tion, real  and  mixed  actions  (with  certain  exceptions),  and,  amongst 
the  rest,  writs  of  formedon,  are  abolished  from  the  81st  of  December, 
1834;  provided  (s.  37)  "that,  when,  on  the  31st  of  December,  1834, 
any  person  who  shall  not  have  a  right  of  entry  to  any  land,  shall  be 
entitled  to  maintain  any  such  writ  or  action  as  aforesaid,  in  respect  of 
such  land,  such  writ  or  action  may  be  brought  at  any  time  before  the 
Ist  of  June,  1835,  in  case  the  same  might  have  been  brought  if  this 
act  had  not  been  made,  notwithstanding  the  period  of  twenty  years 
hereinbefore  limited  shall  have  expired."  Then  comes  the  38th  section, 
which  provides,  « that,  when,  on  the  said  1st  of  June,  1835,  any  person 
whose  right  of  entry  to  any  land  shall  have  been  taken  away  by  any 
descent  cast,  discontinuance,  or  warranty,  might  maintain  any  such 
writ  or  action  as  aforesaid  in  respect  of  such  land,  such  writ  or  action 
may  be  brought  after  the  said  1st  of  June,  1835,  but  only  within  the 
period  during  which  by  virtue  of  the  provisions  of  this  act  an  entry 
might  have  been  made  upon  the  same  land  by  the  person  bringing  such 
writ  or  action,  if  his  right  of  entry  had  not  been  so  taken  away."  It 
may  be  conceded,  that,  if  the  21st  and  22d  sections  had  not  been  in 
the  act,  the  time  for  the  demandant  to  have  brought  his  formedon  would 
have  been  within  twenty  years  after  the  death  of  the  tenant-in-tail. 
The  general  rule  of  prescription  is  expressed  in  the  maxim,  ^«  Con-  ^^^^ 
tra  non  valentem  agere  non  currit  prsescriptio."  It  would  be  '- 
manifestly  absurd  to  make  the  prescription  run  against  a  person  who 
is  excluded  by  his  own  act  from  doing  anything  during  the  time  limited. 
Here  the  tenant-in-tail  was  excluded  by  his  conveyance :  there  was  no 
period  "  hereinbefore  limited,"  for,  there  was  no  discontinuance  until 
after  the  tenant-in-tail  had  parted  with  his  right, — so  that  the  period 
of  limitation  never  began  to  run.  The  22d  section,  upon  which  the 
main  reliance  is  placed  on  the  other  side,  applies  to  the  case  of 
tenant-in-tail  of  land  or  rent  entitled  to  recover  the  same.  Here,  the 
demandant's  father  was  not  a  person  in  that  position,  nor  did  he  die 
before  the  expiration  of  the  period  "hereinbefore  limited."  The 
action  is  to  be  brought  only  within  the  period  during  which,  by  virtue 
of  the  provisions  of  the  act,  an  entry  might  have  been  made  upon  the 
same  land  by  the  person  bringin'g  such  writ  or  action,  if  his  right  of 
entry  had  not  been  so  taken  away.  Sir  Edward  Sugden,  in  his  essay 
upon  this  statute,  edit.  1852,  p.  89,  says:    "When  the  right  of  a 
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tenant'tn-tail  has  been  barred  by  reason  of  the  entry,  distress,  or  action 
not  having  been  made  or  brought  within  the  period  before  limited,  no 
such  entry,  distress,  or  action  can  be  made  or  brought  &y  any  person 
claiming  any  estate^  interest^  or  right  which  such  tenarU-in-tail  might 
lawfully  have  barred  (s.  21).  And  when  a  t^nant-in-tail  has  died  before 
the  expiration  of  the  period  before  limited,  no  person  claiming  any  estate^ 
interest^  or  right  which  such  tenant-in-tail  might  lawfuUy  have  barredj 
can  make  an  entry  or  distress  or  bring  an  action,  but  within  the  period 
during  which,  if  such  tenant-in-tail  had  so  long  continued  to  live,  he 
might  have  made  such  entry  or  distress  or  brought  such  action  (s.  22). 
These  Were  reasonable  provisions.  The  neglect  of  the  tenant-in-tail 
will  bar  all  those, — issue  in  tail  and  remainder-men,— whom  the  tenant- 
♦191  ^^'^^^^  himself  might  have  barred,  and,  if  the  *whole  time  has  not 

-*  run  against  him,  the  persons,  issue  or  remainder-men,  whom  he 
could  have  barred,  have  only  the  time  which  remains  to  run,  within 
which  to  prosecute  their  right ;  and,  thus  claiming,  as  it  were,  to  stand 
in, his  place,  they  cannot  claim  the  benefit  of  the  savings  in  the  act  in 
regard  to  their  own  disabilities."  The  21st  and  22d  sections  are  pure 
clauses  of  limitation :  they  do  not  apply  to  validate  invalid  conveyances ; 
that  is  done,  in  a  very  guarded  manner,  by  section  28.  This  series  of 
sections  has  no  application  to  the  case  of  a  tenant-in-tail  who  has  exe- 
cuted a  feoffment.  Assuming,  then,  that  the  case  is  not  governed  by 
sections  21  and  22,  we  are  thrown  back  upon  sections  2  and  8.  The 
2d  section  is  entirely  in  favour  of  the  issue  in  tail :  it  enacts,  «<  that, 
after  the  81st  of  December,  1888,  no  person  shall  make  an  entry  or 
distress,  or  bring  an  action,  to  recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or  distress, 
or  to  bring  such  action,  shall  have  first  accrued  to  some  person  through 
whom  he  claims ;  or  if  such  right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person  making  or  bringing  the  same."  It 
may  be  admitted,  for  the  purpose  of  this  argument,  that  the  issue  in 
tail  is  a  person  claiming  through  the  tenant-in-tail,  for  the  purposes  of 
this  act.(a)  It  was  at  one  time  supposed  that  the  8d  section  expresses 
*131  ^^        ^^^^  which  are  embraced  by  the  *2d.     The  point  arose 

-'  upon  the  claim  of  an  annuitant  under  a  will,  who  had  never 
received  any  payment.  It  was  at  first  held, — James  v.  Salter,  2  N.  0. 
505,  2  Scott,  750, — ^that  the  right  was  not  barred  by  the  lapse  of  twenty 
years.  It  was  observed  that  no  annuity  can  be  recovered,  by  the  2d 
section,  unless  within  twenty  years  after  the  right  of  action  accrued, 
but  that  section  must  be  construed  by  the  8d,  which  explains  what  is 

(a)  The  interpretation  eiaxue,  a.  1,  enacts  that^  **  the  person  through  whom  another  person  is 
said  to  claim,  shall  mean  any  person  by,  through,  or  under,  or  by  the  aot  of  whom,  the  person  sr 
claiming  became  entitled  to  the  estate  or  interest  claimed,  as  heir,  mue  in  tail,  tenant  by  the 
curtesy  of  England,  tenant  in  dower,  successor,  special,  or  general  occupant^  executor,  adminis- 
trator, legatee,  husband,  assignee,  appointee,  deyisee,  or  otherwise,"  Ac 
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meant  by  the  words  <<when  the  right  shall  first  have  accrued;"  but 
the  case  did  not  fall  within  either  of  the  two  first  conditions^  and  not 
within  the  third,  because  gifts  by  will  are  expressly  excepted.  This 
construction  however,  was,  upon  further  consideration,  abandoned ;  and 
It  was  held,— James  v.  Salter,  8  N.  C.  544,  4  Scott,  168,— that  the  2d 
section  contemplates  and  provides  for  the  case  where  the  right  or  title 
to  the  annuity  itself  is  disputed ;  and  the  object  of  the  3d,  is,  to  explain 
and  give  a  construction  to  the  enactment  contained  in  the  2d  clause, 
as  to  « the  time  at  which  the  right  to  make  a  distress  for  any  rent  shall 
be  deemed  to  have  first  accrued,"  in  those  cases  only  in  which  doubt 
or  diCEculty  might  occur,  leaving  every  case  which  plainly  falls  within 
the  genersd  words  of  the  2d  section,  but  is  not  included  amongst  the 
instances  given  by  the  3d,  to  be  governed  by  the  operation  of  the  2d. 
This  second  phase  of  James  v.  Salter  seems  to  have  been  universally 
approved :  see  Sugden's  Essay,  edit.  1852,  p.  85 ;  Hayes  on  Convey- 
ancing, 5th  edit.,  Vol.  1,  p.  253.  The  first  branch  of  the  8d  section 
enacts,  <<  that,  in  the  construction  of  this  act,  the  right  to  make  an 
entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall 
be  deemed  to  have  first  accrued,"  as  follows, — «  when  the  person  claim- 
ing such  land  or  rent,  or  some  person  through  whom  he  claims,  shall, 
in  respect  of  the  estate  or  interest  claimed,  have  been  in  possession  or 
in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  '''rent, 
and  shall,  whUe  entitled  theretOj  have  been  dispossessed,  or  have 
discontinued  Aich  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such  dispossession  or  discontinuance 
of  possession,  or  at  the  last  time  at  which  any  such  profits  or  rent  were 
or  was  so  received."  The  third  plea  seeks  to  bring  this  case  within 
that  provision.  The  answer  to  that  upon  the  record,  is,  that,  before 
the  tenant-in-tail  discontinued  the  possession  of  the  land,  he  executed 
a  feoffment,  and,  from  that  time  down  to  the  time  of  his  death, 
remained  out  of  possession  and  out  of  the  receipt  of  the  rents  and 
profits.  That  branch  of  the  section  applies  to  the  case  of  one  who, 
being  entitledj  is  dispossessed,  or  abandons  the  possession.  This  is  the 
construction  put  upon  the  statute  by  Sir  L.  Shadwell,  in  Jumpsen  v. 
Pitchers,  13  Simons,  327,  explaining  a  previous  case  of  Doe  d.  Gorbyn 
9.  Bramston,  3  Ad.  &  E.  63  (E.  C.  L.  B.  vol.  30).(a) 

Billy  in  reply,  referred  to  the  argument  of  Mr.  Hodgson,  in  Doe  d. 
Daniell  v.  Woodrofie,  10  M.  &  W.  624,t  where  he  says, — «  The  base-fee 
acquired  by  the  innocent  assurance  of  a  tenant-in-tail,  is  not  an  estate 
adverse  to  the  estate-tail,  but  rather  an  estate  in  the  nature  of  a  long 
leaee^  to  be  fed  out  of  the  estate-tail,  and  leaving  in  the  issue  in  tail 
something  of  the  same  character  as  a  reversion  upon  a  long  lease,  and 
more  than  a  mere  right  of  entry.     It  cannot  be  said  that  there  is  in 

(a)  S.  C.  per  nom.  Doe  cL  Corbj  v.  BnuiaoB,  4  N.  A  IL  S6i.    See  the  obierrationi  upon  thif 
e,  in  Sugden's  Easaj,  p.  87. 
vol..  XII. — 5 
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such  a  case  any  interruption  of  the  seisin,  as  there  would  be  by  a  feoff- 
ment. It  would  be  a  strange  construction  to  say,  that,  when  a  party 
has  covenanted  to  stand  seised  to  the  use  of  another,  that  other  can 
allege  that  the  deed  operated  as  a  disseisin,  or  interruption  of  the  sei- 
sin, of  the  very  person  who  by  his  covenant  was  to  retain  the  estate 
^. --.  for  the  Mother 's  benefit.  The  possession  under  such  an  instrument 
is  not  adverse,  as  Lord  Holt  says,  in  Machell  v.  Clarke,  2  Lord 
Raym.  778,  2  Salk.  619,  7  Mod.  18,  it  does  no  prejudice  to  the  issue, 
for,  they  have  only  to  enter  to  defeat  it:  it  does  not  put  them  to  their 
formedon,  and  their  right  to  enter  is  in  no  wise  barred.  The  statute 
of  James,  indeed,  took  away  the  remedy  by  action ;  but  the  right  was 
not  affected  until  the  recent  statute  of  8  &  4  W.  4,  which  declares, 
that,  for  the  future,  when  the  remedy  is  gone,  the  right  shall  cease 
also."  Cur.  adv.  vuU. 

jERVfs,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  case  turns  upon  the  true  construction  of  certain  sections  of  the 
statute  8  &  4  W.  4,  c.  27.  The  estate-tail  having  been  discontinued 
by  the  feoffment  mentioned  in  the  pleadings  more  than  twenty  years 
before  the  death  of  the  tenant-in-tail,  the  question  is,  whether  the  issue 
in  tail  can  have  his  writ  of  formedon  within  twenty  years  next  after 
the  death  of  the  tenant-in-tail,  or  whether  the  period  of  limitation  is  to 
run  against  him  during  the  life  of  the  tenant-in-tail.  We  are  of  opinion 
that  the  former  is  the  true  construction  of  the  act,  and  that  the  demand- 
ant is  entitled  to  our  judgment. 

The  88th  section  enacts  («that  when,  on  the  said  1st  day  of  June, 
1835,  any  person  whose  right  of  entry  to  any  land  shall  have  been 
taken  away  by  any  descent  cast,  discontinuance,  or  warranty,  might 
maintain  any  such  writ  or  action  as  aforesaid  in  respect  of  such  land, 
such  writ  or  action  may  be  brought  after  the  said  1st  day  of  June, 
.  1835,  but  only  within  the  period  during  which  by  virtue  of  the  provi- 
sions of  this  act  an  entry  might  have  been  made  upon  the  same  land  by 
the  person  bringing  such  writ  or  action,  if  his  right  of  entry  had  not 
^-^^  been  so  taken  away."  The  time  within  which  *an  entry  might 
^  have  been  made,  if  the  right  of  entry  had  not  been  taken  away, 
is  governed  by  previous  sections, — the  2d,  the  3d,  and  21st  sections. 
Mr.  Hill  contends  that  the  21st  section  is  applicable  to  this  case ;  and, 
no  doubt,  as  he  says,  if  the  tenant-in-tail  had  voluntarily  abandoned 
his  interest  during  his  life,  and  had  remained  out  of  possession  for  twenty 
years,  the  issue  in  tail  would  have  been  barred :  but,  although  there 
may  be  an  apparent  hardship  in  the  case,  and  a  difficulty  in  understand- 
ing why  in  principle  such  a  distinction  should  exist,  we  are  of  opinion 
that  the  21st  section  does  not  apply  to  this  case,  and  that  the  right  of 
a  tenant-in-tail  to  make  an  entry  or  bring  an  action  to  recover  the 
land,  cannot  be  barred  by  reason  of  the  same  not  having  been  made  or 
brought,  in  a  case  where  the  tenant-in-tail  ha^  conveyed  away  his  own 
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right,  and  has  put  it  oat  of  his  power  to  make  an  entry  or  bring  an 
action. 

The  same  view  of  the  case  shows  that  this  case  does  not  come  within 
the  first  alternative  of  the  2d  section,  or  the  first  branch  of  the  3d  sec- 
tion. The  demandant  cannot  say  that  he  claims  per  formam  doni,  and 
not  through  the  tenant-in-tail ;  for,  the  interpretation  clause  concludes 
that  question.  The  issue  in  tail,  therefore,  claims  through  the  tenant- 
in-tail  ;  but  the  tenant-in-tail,  having  determined  his  right  by  his  own 
conveyance,  had  not  during  his  life  a  right  to  make  an  entry  or  bring 
an  action  to  recover  the  land;  and  therefore  the  time  would  run  only 
from  the  death  of  the  tenant-in-tail.  It  is  contended,  however,  that 
the  first  branch  of  the  3d  section  comprehends  this  case :  but,  in  our 
opinion,  this  is  not  so ;  for,  by  executing  the  conveyance,  the  tenant- 
in-tail  ceases  to  be  entitled,  and  cannot  therefore  be  said  to  have  dis- 
continued his  possession  while  entitled  thereto.  It  is  unnecessary,  after 
the  decision  in  James  v.  Salter,  to  consider  whether  in  strictness  this 

case  falls  *within  the  fourth  branch  of  the  3d  section,  or  the  second    ^^  ^ 

r  IT 
alternative  of  the  2d  section ;  for,  in  either  case,  the  demandant  ^ 

will  succeed. 

The  view  which  we  have  thus  taken  of  the  statute  was  very  forcibly 
presented  by  Mr.  Willes  in  his  argument ;  was  suggested  by  Sir  Edward 
Sugden,  in  his  valuable  work  on  Vendors  and  Purchasers,  11th  edit.  p. 
616,  and  adopted  by  Mr.  Smith  in  his  note  to  Taylor  v.  Horde,  2  Smith's 
Leading  Cases,  406  a. 

It  is  said,  however,  that,  whatever  may  be  the  efiect  of  an  innocent 
conveyance,  a  feoflFment,  which  works  a  discontinuance,  admits  of  a 
different  consideration.  This  certainly  will  not  be  so  hereafter,  by 
operation  of  the  39th  section  ;  nor  do  we  think  that  it  is  so  in  the  pre- 
sent case.  Before  the  late  statute,  an  innocent  conveyance  by  tenant- 
in-tail  in  his  lifetime  put  the  issue  in  tail  to  his  entry  upon  the  death 
of  the  tenant-in-tail,  and  a  tortious  conveyance  which  discontinued  the 
estate  put  him  to  his  writ  of  formedon.     But,  in  both  cases,  the  right  j 

first  accrued  after  the  death  of  the  ancestor.  Since  the  statute,  in 
cases  where  the  real  action  is  allowed,  the  time  is  to  be  calculated  by 
the  38th  section,  not  with  reference  to  the  form  of  proceeding,  but  as 
if  the  demandant,  instead  of  maintaining  a  real  action,  had  a  right  of 
entry,  and  the  right  of  entry  had  not  been  taken  away  by  the  discon- 
tinuance. This,  therefore,  for  the  purpose  of  limitation,  makes  the 
feoffment  an  innocent  conveyance.  It  takes  away  the  right  of  entry, 
and  puts  the  demandant  to  his  formedon ;  but  the  formedon  is  to  be 
brought  within  the  same  time  as  an  ejectment  would  have  been  main- 
tainable, if  the  right  of  entry  had  not  been  taken  away. 

For  these  reasons,  we  are  of  opinion  that  the  demandant  is  entitled 
to  judgment.  Judgment  for  the  demandant. 
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*18]       *iN  THE  EXCHEQUER  CHAMBER, 

RIMINGTON  V.  GAmfON.    May  80,  1858. 

Account  in  formedon  in  the  descender  stated,  that  A.,  being  seised  of  lands,  on  the  30th  of  Ko- 
rember,  1796,  devised  the  same  to  B.  and  the  heirs  of  his  body ;  that  A.  died  seised,  withont 
revoking  his  will,  leaving  B.  surviving ;  and  that  B.  died  within  twenty  years  next  before  tba 
commencement  of  the  suit,  leaving  C,  the  demandant,  his  son  and  heir,  surviving. 

The  defendant  pleaded, — that  the  rights  title,  and  cause  of  action  in  the  writ  and  count  men. 
tioned,  did  not  first  descend  or  aocme  within  twenty  years  next  before  the  euing  out  the 
writy — and  that,  after  B.  was  seised,  and  twenty  years  and  more  before  the  commencement 
of  the  action,  vis.,  on  the  Slst  of  January,  1708,  B.  dUcontinued  the  possession  of  the  tone* 
ments  aforesaid,  and  the  receipt  of  the  profits  thereof,  and  that»  from  that  time,  neither  B. 
nor  the  demandant  was  in  possession  ctf  the  said  tenements,  or  the  receipt  of  the  profits 
thereof. 

To  the  last  plea  the  demandant  replied,  that  B.,  whilst  seised  of  the  tenements,  and  before  the 
dlscontinnanoe  of  the  possession  thereof,  or  the  receipt  of  the  rents  and  profits,  via.,  on  the  31st 
of  January,  1798,  enfeoffed  one  D.  (the  father  of  the  defendant)  of  the  said  tenements,  to  hold 
in  fee,  and  that  thereby  the  estate  so  devised  to  B.  was  discontinued  until  the  death  of  B.,  and 
until  the  Ist  of  June,  1835,  and  until  the  commencement  of  the  suit»  and  that  B.  died  within 
twenty  years  before  the  commencement  of  the  suit»  and  before  the  Slst  of  December,  1833, 
vis.,  on  the  29th  of  April,  1831 ;  and,  further,  that,  on  the  1st  of  June,  1835,  the  demandant 
was  entitled  to  maintain  an  action  of  formedon  in  the  descender  in  respect  of  >  the  said  tene- 
ments, and  so  remained  until  the  suing  out  of  the  writ;  and  that  B.  never  at  any  time  after 
the  enfeoffment  was  seised  or  possessed  of  or  entitled  to  the  tenements,  or  to  receive,  and  never 
did  receive,  the  rents  and  profits  thereof: — 

Held,  aflirming  the  judgment  of  the  Court  of  Common  Pleas  on  a  demurrer  to  the  replicattoa  to 
the  last  plea, — that  the  issue  in  tail  of  B.  was  entitled  to  bring  his  formedon  within  twenty 
years  after  B.'s  death ;  the  discontinuance  of  possession  in  the  3d  section  of  the  3  A  4  W.  4,  c 
27,  being,  the  ceasing  to  possess  when  the  party  so  ceasing  hnd  a  right  to  pottew,  which  B. 
could  not  have,  after  he  had  conveyed  his  estate  to  the  feoffee. 

By  his  will,  A.  devised  certain  freehold  and  personal  property  to  trustees  (whom  he  also  named 
executors)  for  payment  of  debts  and  legacies ;  and,  in  the  event  of  the  property  so  devised 
being  insufficient  for  that  purpose,  he  devised  all  other  his  messuages,  to,,  to  the  same  trus* 
tees,  in  trust  to  sell  the  same  to  satisfy  the  debts  and  legacies,  and  to  divide  the  residue,  if 
any,  amongst  all  his  children, — "  Provided,  that,  in  case  my  personal  estate  and  my  lands,  Ac, 
herein  first  above  devised,  shall  be  suflieient  to  pay  all  my  debts  as  aforesaid,  then  and  in  sneh 
case  I  give  and  devise  to  my  son  B.,  my  dwelling-house,  lands,  Ac,  in  F.,  for  and  daring  the 
term  of  his  natural  life,"  remainder  to  his  issue,  and,  in  default  of  issue,  to  the  teetator^s  heir 
or  heirs  at  law : — 

Held,  that  the  will  gave  B.  an  estate-tail  in  the  lands  in  F. ;  and  that  the  devise  was  not  void 
for  remoteness,  by  reason  of  its  being  postponed  UU  after  payment  of  debts ;  but  that,  inas- 
much as  the  estate  was  given  to  B.,  not  absolutely,  but  only  in  the  event  of  the  estate  first 
devised  to  the  trustees  proving  sufficient  for  the  payment  of  debts,  the  allegation  in  the  coub^ 
which  imported  an  absolute  devise  to  B.,  was  not  proved.  ^ 

This  was  a  writ  of  formedon  in  the  descender.  See  the  pleadings, 
antc^,  p.  1. 

The  Court  of  Common  Pleas  having  given  judgment  for  the  demand* 
^^  q^  ant  upon  the  demurrer  to  the  ^replication  to  the  third  plea,  the 
^  issues  of  fact  came  on  for  trial,  before  Cresswell,  J.,  at  the  Spring 
Assizes  for  the  county  of  Cumberland  in  1852. 

On  the  part  of  the  demandant,  it  was  proved,  that  Stephen  Cannon, 
the  grandfather  of  the  demandant,  on  the  30th  of  November,  1796, 
being  then  seised  in  fee  of  the  tenements,  with  the  appurtenances,  as 
in  the  count  mentioned,  made  his  will,  duly  executed  and  attested  so 
as  to  pass  real  estates,  as  follows : — 
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<<Thi8  is  the  last  will  and  testament  of  me  Stephen  Gannon,  the 
elder,  of  Penrith,  in  the  county  of  Cumberland,  butcher :  I  give,  devise, 
and  bequeath  unto  my  two  friends,  John  Williamson,  of,  &c.,  and 
Edmund  Bowman,  of,  &c.,  all  my  stock  of  cattle,  horses,  and  sheep, 
and  all  my  corn,  hay,  and  straw,  and  my  husbandry  gear,  and  articles 
used  in  husbandry,  whatsoever,  and  all  my  lands  in  Barco  and  Scaw, 
with  the  buildings  thereon,  situate  in  the  parish  of  Penrith  aforesaid. 
To  hold  the  same  to  the  said  John  Williamson  and  Edmund  Bowman, 
their  heirs  and  assigns,  upon  the  following  uses  and  trusts,  that  is  to 
say,  upon  trust  to  sell  and  dispose  thereof  by  public  auction,  and,  by 
and  with  the  money  arising  therefrom,  to  pay  and  discharge  all  my 
just  debts,  the  legacies  hereinafter  named,  and  my  funeral  expenses, 
and  the  residue  to  pay  unto  my  daughter  Catherine  Cannon :  Provided 
that,  in  case  such  residue  shall  exceed  the  sum  of  100^,  then  I  order 
and  direct  the  said  John  Williamson  and  Edmund  Bowman  to  pay  20^ 
to  my  son  Stephen  Cannon  out  of  such  residue,  and  the  remainder  to 
my  daughter  Catherine,  first  deducting  all  the  expenses  paid  by  the 
said  John  Williamson  and  Edmund  Bowman,  in,  about,  and  concerning 
the  trusts  hereby  in  them  reposed,  and  the  sum  of  5L  each  as  a  com- 
pensation for  their  trouble :  And,  in  case  it  shall  so  happen,  that,  upon 
sale  of  my  real  and  personal  estate  hereinbefore  devised  as  aforesaid, 
the  same  shall  be  insufficient  for  the  payment  *of  all  my  just  debts  ^^^^ 
and  funeral  expenses,  then  and  in  such  case  I  give  and  devise  ^ 
unto  the  said  John  Williamson  and  Edmund  Bowman,  their  heirs  and 
assigns,  all  and  singular  other  my  messuages,  lands,  and  tenements 
whatsoever,  to  be  by  them  sold  and  disposed  of  until  my  just  debts  and 
funeral  expenses  shall  be  fully  paid  and  satisfied;  and  the  residue 
thereof,  in  case  it  shall  be  necessary  to  put  this  last  devise  in  execution, 
but  not  otherwise,  I  order  and  direct  shall  be  paid  and  divided  equally 
amongst  all  my  children :  Provided,  that,  in  case  my  personal  estate, 
and  my  lands,  tenements,  and  real  estate  herein  first  above  devised 
shall  be  sufficient  to  pay  all  my  debts  as  aforesaid,  then  and  in  such 
case  I  give  and  devise  to  my  son  Stephen  my  dwelling-house,  butching- 
shop,  stable,  and  byre  in  Fryar  Gate,  and  all  my  hutching  utensils ; 
also  a  small  field  at  Freeridge  Head,  and  all  that  dwelling-house,  barn, 
and  granary,  on  the  east  side  of  Fryar  Gate  aforesaid.  To  hold  to  my 
said  son  Stephen  Cannon,  for  and  during  the  term  of  his  natural  life ; 
and,  from  and  after  his  death,  then  I  give  and  devise  the  same  to  the 
issue  of  his  body  lawfully  begotten,  if  more  than  one,  equally  amongst 
them ;  and,  in  case  he  shall  not  leave  any  issue  of  his  body,  lawfully 
begotten,  at  the  time  of  his  death,  then  I  give  and  devise  the  same  to 
my  heir  or  heirs  at  law :  Provided  always,  and  I  do  hereby  further 
direct,  that,  if  the  purchaser  or  purchasers  of  my  said  real  estate  so  as 
aforesaid  devised  to  be  sold,  shall  require  that  my  said  son  Stephen  shall 
join  with  the  trustees  aforesaid  in  the  conveyance  or  conveyances 
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thereof,  and  he  shall  refuse  to  execute  the  same  to  such  purchaser  or 
purchasers,  then  and  in  such  case  I  revoke  and  disannul  the  aforesaid 
devise  to  mj  son  Stephen  of  the ,  aforesaid  houses  and  lands,  and  do 
give  and  devise  the  same  to  mj  daughter  Catherine,  her  heirs  and 
assigns,  for  ever :  And  I  do  further  order  and  direct  that  mj  said  son 
*9n  *Stephen  shall  not  be  entitled  to  the  possession  of  my  dwelling- 
-*  house,  butching-shop,  and  outhouses,  until  the  expiration  of  three 
calendar  months  from  my  decease :  I  give  and  devise  unto  my  daughter 
Susan  my  messuage  and  tenement  in  Fryar  Gate  aforesaid,  late  Saw- 
rey's,  now  in  the  occupation  of  several  tenants,  To  hold  the  same  to  the 
said  Susan,  and  her  assigns,  for  and  during  the  term  of  her  natural 
life ;  and,  from  and  after  her  decease,  then  I  give  and  devise  the  same 
to  the  child  or  children  of  the  said  Susan  lawfully  begotten,  or  their 
lawful  issue,  in  case  she  shall  leave  any  such  child  or  children,  or  their 
issue,  at  the  time  of  her  decease,  equally  amongst  them,  if  more  than 
one,  share  and  share  alike,  and  to  their  heirs  and  assigns,  for  ever ; 
and,  for  default  of  such  issue,  then  I  give  and  devise  the  same  to  my 
heir  or  heirs-at-law :  I  give  and  devise  to  my  said  daughter  Catherine, 
her  heirs  and  assigns,  for  ever,  all  my  lands  and  tenements  situate  at 
Newbiggin,  or  in  the  town-fields  thereof:  I  also  give  and  bequeath 
unto  my  wife  and  my  said  daughters  Susan  and  Catherine  all  my  house- 
hold goods  and  furniture  in  my  dwelling-houses  in  Penrith  and  New- 
biggin aforesaid,  to  be  equally  divided  between  them :  And,  lastly,  I 
nominate  and  appoint  the  said  John  Williamson  and  Edmund  Bowman 
executors  of  this  my  last  will  and  testament,  hereby  revoking  all  former 
wills." 

Evidence  was  then  given  on  the  part  of  the  demandant,  that  Stephen 
Cannon,  the  testator,  died  seised  of  the  premises  in  question,  on  the 
2l8t  of  April,  1797,  leaving  Stephen  Cannon,  the  father  of  the  demand- 
ant, called  in  the  will  <<  my  son  Stephen,*'  him  surviving ;  and  that,  on 
the  31st  of  January,  1798,  Stephen  Cannon,  the  father  of  the  demandant, 
made  a  feofi'ment  to  William  Drewry  Rimington,  in  the  following  terms : — 

«This  indenture,  made  the  31st  of  January,  1798,  between  Stephen 
*99T  Cannon,  of,  &c.,  of  the  one  part,  and  *William  Drewry  Rimington, 
-*  of,  &c.,  of  the  other  part,  witnesseth,  that,  for  and  in  consideration 
of  852.  to  the  said  Stephen  Cannon  paid,  &c.,  the  said  Stephen  Cannon 
hath  granted,  bargained,  sold,  aliened,  enfeoffed,  released,  and  con- 
firmed, and  by  these  presents  doth  grant,  &c.,  unto  the  said  W.  D. 
Rimington,  his  heirs  and  assigns,  all  that  his  the  said  Stephen  Cannon's 
close  or  parcel  of  land  called  the  Friarage  Head,  together  with  all  and 
singular  lands,  meadows,  &c.,  and  appurtenances  whatsoever  to  the  said 
close  or  parcel  of  land  belonging,  &c.,  and  the  reversion  and  reversions, 
&c.,  and  all  the  estate,  &c.,  habendum  to  the  said  W.  D.  Rimington, 
his  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  the  said  W. 
D.  Rimington,  his  heirs  and  assigns,  for  ever,"  &c. 
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Evidence  was  then  given,  that  the  indenture,  with  the  endorsement 
of  livery  of  seisin  thereon,  came  out  of  the  custody  of  the  tenant,  and 
were  respectively  thirty  years  old;  that  the  lands  in  the  indenture 
mentioned  were  the  same  lands  and  premises  in  the  will  of  Stephen 
Cannon  the  grandfather  mentioned,  and  the  lands  and  premises  in  the 
count  mentioned ;  that  livery  of  seisin  was  duly  given  at  the  date  of 
the  feoffment ;  and  that  Stephen  Gannon  the  father  was  in  possession 
at  the  time  of  the  feoifment. 

It  was  further  proved  that  Stephen  Cannon,  the  father  of  the  demand- 
ant, died  on  the  29th  of  April,  1831,  leaving  the  demandant,  his  eldest 
son,  him  surviving ;  and  that  the  writ  of  formedon  was  issued  on  the 
28th  of  March,  1851. 

The  learned  judge  directed  the  jury,  that  the  devise  and  gift  alleged 
in  the  count  to  be  a  devise  and  gift  to  Stephen  Cannon,  the  father  of 
the  demandant,  and  the  heirs  of  his  body,  was  proved  by  the  said  will ; 
and  that  the  action  had  been  brought  in  time. 
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To  this  ruling  the  demandant's  counsel  excepted;  *and  the 
exceptions  and  the  judgment  of  the  court  below  were  now  brought 
by  writ  of  error  to  the  Exchequer  Chamber. 

The  case  was  argued  in  Michaelmas  Vacation,  1852,  before  Parke, 
B.,  Alderson,  B,,  Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Piatt,  B., 
Martin,  B,,  and  Crompton,  J. 

Unthanh  (with  whom  was  Hugh  Hill),  for  the  plaintiff  in  error. — 
The  dates  which  it  will  be  material  to  bear  in  mind,  are  as  follows : — 
Stephen  Cannon,  the  testator's,  will  was  dated  the  13th  of  November, 
1796 ;  the  testator  died  on  the  21st  of  April,  1797 ;  the  feoffment  by 
Stephen  Cannon,  the  father  of  the  demandant,  and  the  first  tenant-in- 
tail,  was  dated  the  31st  of  January,  1798 ;  Stephen  Cannon,  the  feoffor, 
died  on  the  29th  of  April,  1831 ;  and  the  formedon  was  brought  on  the 
28th  of  March,  1851. 

The  questions  raised  upon  this  record,  and  upon  the  bill  of  exceptions, 
are  three, — first,  whether  the  estate  limited  to  the  father  of  the  de- 
mandant by  the  will  of  Stephen  Cannon,  the  grandfather,  was  not  too 
remote, — secondly,  whether  the  will  of  Stephen  Cannon,  the  grand- 
father, per  se,  proved  the  allegation  in  the  count,  that  Stephen  Cannon, 
the  demandant  s  father,  was  seised  of  an  estate-tail, — thirdly,  as  to  the 
effect  of  the  statute  3  &  4  W.  4,  c.  27. 

1.  The  devise  to  Stephen  Cannon,  the  father,  for  life,  and  the  devise 
over  to  his  issue,  it  is  conceded,  gave  the  former  an  estate-tail,  as  was 
held  by  the  Court  of  Common  Pleas  in  Doe  d.  Cannon  v.  Rucastle,  8  Com- 
mon Bench,  876.  But  it  is  submitted  that  the  limitation  to  Stephen 
Gannon,  the  demandant's  father,  is  an  executory  devise,  and  void  for 
remoteness.  The  object  of  the  testator  was,  to  make  provision  for  his 
wn  and  his  two  daughters.     He  begins  by  devising  to  the  trustees  his 
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farmingHStock  and  all  his  lands  in  Baroo  and  Scaw,  in  ^trust  for 
payment  of  debts,  legacies,  and  funeral  expenses.  Then,  in  the 
event  of  the  property  so  devised  proving  insufficient  for  that  purpose, 
he  devises  to  the  trustees  all  and  singular  other  his  messuages,  lands, 
and  tenements  whatsoever,  to  be  by  them  sold  aiid  disposed  of  until  his 
debts  and  funeral  expenses  shall  be  fully  paid,  and  the  residue,  in  case 
it  should  be  found  necessary  to  put  this  last  devise  in  execution,  but 
not  otherwise,  he  directs  shall  be  equally  divided  amongst  all  his 
children.  Then  comes  the  important  provision, — <<  Provided  that,  in 
case  my  personal  estate  and  my  lands,  &c.,  herein  first  above  devised 
shall  be  sufficient  to  pay  all  my  debts  as  aforesaid,  then  and  in  such 
case  I  give  and  devise  to  my  son  Stephen,  my  dwelling-house,  hutching- 
shop,  stable,  and  byre  in  Friar  Gate,  and  all  my  hutching  utensils,  also 
a  small  field  at  Freeridge  Head,  and  all  that  dwelling-house,  barn,  and 
granary  on  the  east  side  of  Friar  Gate  aforesaid.  To  hold  to  my  said 
son  Stephen  Cannon  for  and  during  the  term  of  his  natural  life ;  and, 
from  and  after  his  death,  then  I  give  and  devise  the  same  to  the  issue 
of  his  body,  lawfully  begotten,  if  more  than  one,  equally  between  them; 
and,  in  case  he  shall  not  leave  any  issue  of  his  body,  lawfully  begotten, 
at  the  time  of  his  death,  then  I  give  and  devise  the  same  to  my  heir  or 
heirs  at  law."  This  is  an  alternative  limitation,  depending  upon  the 
sufficiency  of  the  property  first  devised  for  the  payment  of  the  debts 
and  legacies,  and  therefore  too  remote,  because  it  could  not  be  said,  at 
the  time  of  the  testator's  death,  that  all  the  debts  would  necessarily  be 
paid  within  the  period  limited  by  the  rule  against  perpetuities,  viz.  a 
life  or  lives  in  being,  and  twenty-one  years  afterwards.  By  reason  of 
the  absence  of  creditors  beyond  sea,  and  many  other  causes,  debts 
might  remain  outstanding  long  beyond  the  period  so  limited.  There 
are  numerous  cases,  no  doubt,  to  show  that  a  mere  devise  for  payment 
^oen  of  *debts,  is  a  trust  limited  to  the  necessity  of  the  case,  and  is  in 
^  substance  a  charge  upon  the  estate ;  and  that,  wherever  there  is 
a  limitation  to  trustees,  although  with  words  of  inheritance,  the  trustees 
are  to  take  only  so  much  of  the  legal  estate  as  the  purposes  of  the  trust 
require :  Doe  d.  White  v.  Simpson,  5  East,  162 ;  Barker  t^.  Greenwood, 
4  M.  &  W.  421  ;t  Adams  v.  Adams,  6  Q.  B.  860 ;  Watson  i;.  Pearson,  2 
Exch.  581  :t  and  see  the  authorities  collected  in  2  Jarman  on  Wills,  219. 
But  that  rule  does  not  apply  here,  where  there  is  a  provision  for  the 
payment  of  debts,  and  then  the  estate  is  given  to  one  set  of  individuals 
or  to  another,  according  as  the  fund  so  provided  shall  turn  out  sufficient  or 
insufficient  for  the  purpose.  The  limitation  is  void  for  remoteness,  unless 
ex  necessitate  the  estate  mtut  vest  within  the  period  of  a  life  or  lives  in 
being  and  twenty-one  years  afterwards.  [Martin,  B. — Have  you  any 
authority  for  your  proposition  ?]  The  authorities,  such  as  they  are, 
will  all  be  found  in  Lewis  on  Perpetuities,  pp.  622-638.  In  Bagshaw 
V.  Spencer,  1  Yes.  sen.  142,  a  testator  devised  all  his  manors,  lands, 
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Ac.,  to  trustees  and  their  heirs,  upon  trust  that  they  should,  out  of  the 
lands,  kc.j  by  the  rents,  issues,  and  profits,  or  by  sale  or  mortgage  of 
the  whole  or  so  much  as  should  be  necessary,  raise  money  for  the  pay- 
ment of  his  debts,  legacies,  and  funeral  expenses,  and  then,  as  to  one 
moiety,  upon  trust  for  and  to  the  use  of  his  nephew  T.  B.  for  life,  with 
remainders  over.  Questions  arising  as  to  the  construction  of  difierent 
limitations  in  the  will,  an  incidental  point  was,  whether  the  limitations 
subsequent  to  the  trust  for  payment  of  debts  (which,  it  was  held,  car- 
ried the  whole  fee  to  the  trustees)  might  be  good  by  executory  devise. 
Lord  Hardwicke  said  that  the  devisee  could  not  take  a  legal  estate  by 
executory  devise, — ^«  for,  it  is  too  remote,  being  after  all  debts  indefi- 
nitely be  paid,  which  *may  in  point  of  time  exceed  a  life  or  lives 
in  being,  or  any  other  time  allowed  by  law."  The  case,  however, 
did  not  call  for  any  express  decision  upon  the  point.  The  question 
also  incidentally  arose  in  Strong  v.  Teatt,  2  Burr.  912,  Hawker  t^. 
Hawker,  8  B.  fc  Aid.  537,  and  Bacon  v.  Proctor,  1  Turn.  &  Russ.  81. 
[  WUlei. — Unless  the  sale  is  to  be  made  by  these  trustees  personally, 
it  may,  far  the  purpose  of  the  argument^  be  admitted  that  the  devise  is 
too  remote.]  There  clearly  is  no  limitation  of  the  power  of  sale  to  the 
trustees  personally:  it  is  a  devise  to  the  trustees,  their  heirs  and 
assigns,  upon  trust  to  sell,  and  to  pay  debts,  &g.  [Martik,  B. — Does 
your  argument  go  the  length  of  saying  that  the  devise  of  both  estates 
18  void  ?]  It  does.  It  is  uncertain  in  whom  the  estate  is  to  vest,  until 
it  is  ascertained  that  there  are  no  debts  unpaid. 

2.  The  learned  judge  ruled  that  the  will,  per  se,  proved  the  estate- 
tail  as  alleged  in  the  count.  That  clearly  is  wrong :  for,  to  prove  that 
Stephen  Cannon,  the  testator's  son,  took  an  estate-tail,  it  was  necessary 
to  prove  that  the  estate  first  devised  to  the  trustees  for  payment  of  debts 
and  legacies  was  sufficient  for  that  purpose,  such  sufficiency  being  a 
condition-precedent  to  the  estate  vesting  in  him.  [Pares,  B. — Con- 
fining it  to  the  construction  of  the  will, — which  is  evidently  what  the 
learned  judge  meant, — the  ruling  is  correct.  But,  if  he  is  to  be  under- 
stood as  dealing  with  the  complicated  question,  it  is  wrong :  the  estate- 
tail  is  not  proved  by  the  toilly  unless  it  is  first  shown  that  the  estate  first 
devised  for  payment  of  debts  was  sufficient  for  that  purpose.  There  is 
evidence  of  that,  by  the  party's  being  in  possession  at  the  time  of 
the  feofiment.]  The  learned  judge  undoubtedly  did  say  that  there  was 
evidence  to  go  to  the  jury :  therefore  it  would  not  be  right  to  press 
this  point ;  and  the  bill  of  exceptions  may  be  considered  as  amended 
in  this  *re8pect.(a)  The  question,  then,  is,  whether  the  statement  ^^q„ 
in  the  count,  that  Stephen  Gannon,  the  grandfather,  <<  devised  '- 
and  gave  to  Stephen  Gannon,  the  father  of  the  demandant,  and  the 

(a)  The  bill  of  exceptions  wu  amended,  bj  alleging  that  the  connsel  for  the  tenant  objected 
that  the  eoant  wu  not  proTed,  and  that  the  learned  jndge  directed  the  jary  "  that  there  was 
fvideacc  whenoe  they  might  find  thai  tho  conni  w<u  proved." 
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heirs  of  his  body,  the  tenements  aforesaid,"  is  proved.  It  is  not  denied 
that  the  devise  to  Stephen  Cannon,  the  father,  is  correctly  described 
as  a  devise  in  tail :  but  this  is  a  statement  of  the  legal  operation  of  the 
will  alone,  and  imports  an  absolute  devise,  whereas  the  devise  is  condi- 
tional^— in  case  the  estate  first  devised  should  prove  sufficient  for  the 
payment  of  debts  and  legacies.  It  ought,  therefore,  to  have  been 
alleged  according  to  the  fact, — setting  out  the  condition,  and  showing 
the  condition  performed.  In  Buckmere's  Case,  8  Co.  Rep.  88  a,  Lord 
Coke  desires  the  reader  to  note,  that,  « if  a  remainder  be  executed,  in 
a  writ  of  formedon  in  the  descender,  he  shall  never  speak  of  this 
remainder,  but  the  general  writ  of  formedon  in  the  descender  shall  serve 
in  that  case,  and  he  shall  count  of  an  immediate  gift ;  for,  he  cannot 
have  a  formedon  in  the  remainder,  when  the  remainder  is  once  executed. 
But,  if  a  lease  for  life  be  made,  the  remainder  in  tail  to  A.,  the 
remainder  in  tail  to  B.,  if  A.  dies  without  issue  in  the  life  of  the  tenant 
for  life,  if  B.  be  driven  to  his  formedon  in  the  remainder,  in  his  forme- 
don he  ought  to  mention  the  remainder  to  A.,  although  it  was  deter- 
mined and  spent,  as  is  aforesaid :  for,  the  demandant  in  the  formedon 
in  the  remainder  ought  to  make  mention  of  all  the  precedent  remainders 
in  tail :  P.  8  E.  3,  fo.  19,  a,  b,  pi.  3 ;  M.  38  E.  3,  fo.  26,  a,  b ;  P.  44  E. 
3,  fo.  8,  a,  pi.  7 ;  H.  50  E.  3,  fo.  1,  b,  pi.  3 ;  M.  11  H.  4,  fo.  39,  a, 
pi.  68 ;  18  H.  8,  fo.  4 ;  F.  N.  B.  219.  Vide  Register,  239,  b,  and  243, 
4:00-1  ^9  ^^^  ^^^9  ^i  brevia  '^'nunquam  faciunt  mentionem  de  remanere 

-^  quando  breve  est  in  the  descender. 

3.  As  to  the  statute  of  limitations, — that  point  arises  upon  the 
traverse  to  the  second  plea,  and  it  also  arose  in  the  court  below  upon 
the  demurrer  to  the  replication  to  the  third  plea.  [The  court  here 
called  upon  Willes  to  address  himself  to  the  construction  of  the  will.] 

Willea  (with  whom  was  Spinka),  for  the  defendant  in  error, — The 
estate-tail  devised  by  the  will  of  Stephen  Cannon,  the  grandfather  of 
the  demandant,  vested  immediately  on  the  testator's  death,  subject  to 
be  divested  in  the  event  of  the  estate  first  devised  to  the  trustees,  for 
sale,  and  payment  of  debts  and  legacies,  proving  insufficient  for  that 
purpose.  The  will  begins  with  a  devise  of  estate  A.  to  the  trustees,  in 
trust,  for  sale,  and  out  of  the  proceeds  to  pay  the  testator's  debts,  lega- 
cies, and  funeral  expenses.  It  then  goes  on,  <<  and,  in  case  it  shall  so 
happen  that,'' — not  that  estate  A.  is  insufficient,  but  that, — ^^upon  sale 
of  my  real  and  personal  estate  hereinbefore  devised  as  aforesaid,  the 
same  shall  be  insufficient  for  the  payment  of  all  my  just  debts,"  &c.,  then 
he  devises  estate  B.  to  the  trustees,  to  be  9old  and  applied  as  before 
directed  as  to  estate  A.  Then  comes  the  clause  upon  which  the  argu- 
ment on  the  other  side  proceeds, — "Provided,  that,  in  case  my  per- 
sonal estate,  and  my  lands,  tenements,  and  real  estate  herein  first  above 
devised  shall  be  sufficient  to  pay  all  my  debts  as  aforesaid,  then  and  in 
such  case  I  give  and  devise  to  my  son  Stephen  [estate  B.],  to  hold  to 
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my  said  son  Stephen  Gannon  for  and  during  the  term  of  his  natural 
life,  and,  from  and  after  his  death,  then  I  give  and  devise  the  same  to 
the  issue  of  his  body/'  &c.  It  is  clear  that  the  second  devise  to  the 
trustees  was  not  meant  to  take  effect,  unless,  after  sale  of  the  estate 
first  devised  to  them,  it  should  be  found  insufficient  to  pay  the  debts, 
legacies,  and  funeral  expenses.  But  it  is  equally  clear  "^that  the  p^pq 
devise  of  estate  B.  to  Stephen  Cannon,  the  testator's  son,  was  to  ^ 
take  effect  at  once, — subject  to  be  defeated  by  the  event  upon  which 
the  trustees  were  to  take  it,  viz.  the  insufficiency  of  the  estate  first 
devised  to  them.  Such  insufficiency  is  not  to  be  presumed.  The  inten- 
tion of  the  testator  is  obvious,  either  that  the  trustees  should  take  estate 
B.,  or  that  his  son  Stephen  should  take  it,  until,  upon  sale,  estate  A. 
should  be  found  insufficient*  The  argument  is  fortified  by  the  direction 
in  a  subsequent  part  of  the  will,  that  the  testator's  son  should  not  be 
entitled  to  the  possession  of  the  dwelling-house  and  premises  until  the 
expiration  of  three  calendar  months  from  the  testator's  decease.  Unless 
the  estate  first  devised  is  found  insufficient,  upon  sale,  to  satisfy  the 
debts,  legacies,  and  funeral  expenses  charged  upon  it,  the  devise  to 
Stephen  Cannon,  the  son,  attaches  immediately.  If  this  be  the  cor- 
rect view  of  the  will,  there  is  no  misdescription  in  the  count.  The  gift 
is  absolute,  subject  to  be  defeated  by  a  condition-subsequent. 

Uhthank  was  heard  in  reply.(a) 

Our.  adv.  vulL 

Parke,  B.,  on  the  16th  of  April,  1853,  delivered  the  judgment  of 
the  court : — 

The  case  comes  before  the  court  on  a  writ  of  error  from  a  judgment 
of  the  Court  of  Common  Pleas  on  a  demurrer,  and  also  on  a  bill  of 
exceptions  from  a  ruling  at  Nisi  Prius  of  my  Brother  Cresswell,  in 
favour  of  the  demandant,  in  a  writ  of  formedon. 

The  defendant  in  error,  Stephen  Cannon,  the  demandant,  brought  an 
action  of  formedon  in  the  descender  against  the  plaintiff  in  error,  for 
lands  in  Penrith,  in  the  county  of  Cumberland. 

The  count  stated,  that,  Stephen  Cannon,  the  *grandfather  of  p^„^ 
the  demandant,  was  seised  of  lands  in  Penrith,  in  his  demesne  as  ^ 
of  fee,  on  the  30th  November,  1796,  and  afterwards,  and  before  the  1st 
of  January,  1838,  to  wit,  on  the  day  aforesaid,  made  his  will,  duly 
attested,  and  thereby  devised  and  gave  to  Stephen  Cannon,  the  father 
of  the  demandant,  and  the  heirs  of  the  body  of  Stephen  Cannon  the 
father,  the  tenements  aforesaid,  and  afterwards  died  seised  without 
revoking  his  will,  leaving  Stephen  Cannon  the  father  surviving ;  and 
that  the  said  last-mentioned  Stephen  Cannon  died  within  twenty  years 
before   the   commencement    of  the   formedon,  viz.  on   the   29th   of 

(a)  The  argninont  on  the  statute  of  limitations  was  resumed  in  Hilary  Vacation,  1853 :  but  1^ 
was  nccessanij  a  mpro  repetition  of  what  had  been  urged  in  the  court  below. 
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April,  1881,  leaving  Stephen  Gannon,  the  demandant,  his  son  and  heir, 
surviving. 

To  this  count  there  were  several  pleas.  The  first  was,  that  Stephen 
Gannon  the  grandfather  did  not  devise  the  lands  to  Stephen  Gannon 
the  father,  3nd  the  heirs  of  his  body,  modo  ac  formfi.  On  this  plea 
issue  was  joined. 

The  second  was,  that  the  right,  title,  and  cause  of  action  in  the  writ 
and  count  mentioned,  did  not  first  descend  or  accrue  within  twenty 
years  before  the  suing  of  the  writ  whereby  the  action  was  commenced. 
To  this  the  demandant  replied  that  it  did :  and  issue  was  joined  on  that 
replication. 

The  third  plea  states,  that,  after  Stephen  Gannon  the  father  was 
seised,  and  twenty  years  and  more  before  the  commencement  of  the 
action,  viz.  on  the  Slst  of  January,  1798,  Stephen  Gannon  the  father 
discontinued  the  possession  of  the  tenements  aforesaid,  and  the  receipt 
of  the  profits  thereof;  and  that,  from  that  time,  neither  Stephen  Gannon 
the  father,  nor  the  demandant,  was  in  possession  of  the  said  tenements 
or  the  receipt  of  the  profits  thereof. 

To  this  plea,  the  demandant  replied,  that  Stephen  Gannon,  the 
demandant's  father,  whilst  seised  of  the  said  tenements,  and  before  the 
discontinuance  of  the  possession  thereof,  or  the  receipt  of  the  rents  and 
profits,  viz.  on  the  Slst  of  January,  1798,  enfeoffed  one  William 
^o^^  *D.  Rimington  of  the  said  tenements,  to  hold  in  fee;  and  that 
-*  thereby  the  estate  so  devised  to  Stephen  Gannon  the  father  was 
discontinued,  until  the  death  of  the  father,  and  until  the  Slst  of  June, 
18S5,  and  until  the  commencement  of  the  suit ;  and  that  Stephen  Gan- 
non the  father  died  within  twenty  years  before  the  commencement  of 
the  suit,  and  before  the  Slst  of  December,  183S,  viz.  on  the  29th  of 
April,  1831 ;  and,  further,  that,  on  the  1st  of  June,  1885,  the  demand- 
ant was  entitled  to  bring  and  maintain  an  action  of  formedon  in  the 
descender  in  respect  of  the  said  tenements,  and  so  remained  until  the 
suing  of  the  writ ;  and  that  Stephen  Gannon  the  father  never  at  any 
time  after  the  enfeoffment  was  seised  or  possessed  of  or  entitled  to  the 
said  tenements,  or  to  receive,  and  never  did  receive,  the  rents  and 
profits  thereof. 

To  this  replication  there  was  a  general  demurrer,  and  joinder  in  de- 
murrer. After  the  argument  of  that  demurrer,  the  court  gave  judgment 
for  the  demandant. 

On  the  trial  of  the  issues,  the  will  of  Stephen  Gannon  the  grandfather 
was  put  in,  and  proved  to  be  duly  executed.  It  was  dated  the  SOth 
of  November,  1796,  and  it  was  as  follows : — [His  Lordship  read  the 
will.] 

Evidence  was  then  given  of  the  death  of  the  testator  on  the  21st  of 
April,  1797,  leaving  Stephen,  in  the  will  called  his  son,  the  father  of 
the  demandant,  surviving ;  of  the  indenture  of  feoffment  of  the  Slst 
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of  January,  '1798,  to  the  effect  mentioned  in  the  third  plea,  with 
endorsement  of  livery  thereon,  which  deed  and  endorsement  came  out 
of  the  custody  of  the  tenant,  and  were  more  than  thirty  years  old ; 
evidence  also  of  liyery  of  seisin  was  given,  and  that  Stephen,  the  father 
of  the  demandant,  was  in  possession  at  the  time  of  the  feoffment* 
Evidence  was  also  given  of  the  death  of  Stephen,  the  father  of  the 
demandant,  on  the  29th  of  April,  1881 ;  and  the  issuing  of  the  writ 
of  formedon  on  the  28th  of  March,  1851. 

*The  counsel  for  the  tenant  objected  that  this  evidence  was  p^qo 
insufiScient  to  entitle  the  demandant  to  a  verdict,  and  insisted  ^ 
that  the  issues  should  be  found  for  the  tenant.  The  learned  judge 
refused  to  direct  the  issues  to  be  so  found,  and  directed  the  jury  that 
there  was  evidence  of  the  devise  and  gift  alleged  in  the  count,  to  Ste- 
phen Cannon,  the  father,  and  the  heirs  of  his  body  (for  it  was  agreed 
on  the  argument  that  the  bill  of  exceptions  should  be  amended  to  that 
effect) ;  and,  further,  that  the  action  of  formedon  had  been  brought  in 
time. 

We  are  all  of  opinion  that  the  Court  of  Common  Pleas  were  right  in 
giving  judgment  on  the  demurrer  for  the  demandant ;  and  that  the 
direction  of  the  learned  judge,  so  far  as  it  related  to  the  statute  of 
limitations,  given  in  conformity  with  that  judgment,  was  correct.  The 
reasons  assigned  for  that  judgment  appear  to  us  to  be  quite  satisfactory. 

The  question  is,  whether,  upon  the  true  construction  of  the  statute 
8  &  4  W.  4,  c.  27,  the  estate-tail  having  been  discontinued,  and  the 
right  of  entry  taken  away  by  such  discontinuance,  on  the  1st  of  June, 
1835,  the  issue  in  tail  can  have  his  formedon  within  twenty  years  after 
the  death  of  the  tenant*in-tail,  or  whether  the  time  begins  to  run  in 
the  life  of  tenant-in-tail. 

The  88th  section  provides  for  this  case.  It  enacts,  <<  that,  when,  on 
the  Ist  day  of  June,  1885,  any  person  whose  right  of  entry  to  any 
land  shall  have  been  taken  away  by  (inter  alia)  any  discontinuance, 
might  maintain  any  such  writ  or  action  as  aforesaid  in  respect  of  such 
land,  such  writ  or  action  may  be  brought  after  the  Ist  of  June,  1885, 
but  only  during  the  period  during  which,  by  virtue  of  the  provisions 
of  that  act,  an  entry  might  have  been  made  on  the  same  land  by  the 
person  bringing  such  writ  or  action,  if  his  right  of  entry  had  not  been 
so  taken  away." 

What,  then,  was  the  time  when  an  entry  might  have  *been  p^^g 
made,  by  virtue  of  the  act,  if  the  right  of  entry  had  not  been  '- 
taken  away  by  the  discontinuance?     That  depends  on  the  previous 
sections,  the  2d,  8d,  and  21st. 

The  2d  prevents  any  entry  except  within  twenty  years  after  the 
light  to  make  such  entry  accrues  to  the  party  making  it,  or  the  purty 
under  whom  he  claims. 

It  is  clear  that  the  demandant  could  make  no  entry  until  the  death 
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of  his  father ;  and,  on  the  argument  before  us,  Mr.  Untliank,  on  the 
part  of  the  tenant,  conceded,  that,  if  the  question  turned  upon  the  2d 
section,  he  could  not  have  argued  the  point.  But  he  placed  his  chief 
reliance  on  the  first  part  of  the  8d  section,  which  enacts  "that,  in  the 
construction  of  this  act,  the  right  to  make  an  entry,  &c.,  shall  be 
deemed  to  have  first  accrued  at  such  time  as  hereinafter  mentioned, 
that  is  to  saj,  when  the  person  claiming  such  land,  or  some  person 
under  whom  he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed, 
have  been  in  possession  or  in  receipt  of  the  profits  of  such  land,  and 
shall,  while  entitled  thereto^  have  been  dispossessed,  or  have  discontinued 
such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  dispossession  or  dUeontinuance  of  possession^ 
or  at  the  last  time  when  such  profits  wer^  received." 

We  are  all  of  opinion  that  the  discontinuance  of  possession  here 
referred  to,  means,  the  quitting  possession  of  land,  to  the  possession 
of  which  he  was  entitled.  The  right  of  entry  begins  the  moment  the 
possession  has  been  discontinued  by  the  party  entitled  to  it ;  and,  if 
not  exercised  in  twenty  years  from  that  time,  it  is  barred.  The  prin- 
ciple of  the  act,  generally  speaking,  is,  to  bar  a  person  who  has  a  right 
to  enter,  if  he  does  not  exercise  that  right  in  a  certain  time,  not  to  bar 
those  who  cannot  exercise  that  right, — «  Contrat  non  valentem  agere 
non  currit  prsescriptio." 

♦^11  '^^  ^^^^  ^  there  are  express  enactments  to  the  *contrary,  as 
-■  in  ss.  21,  22,  &c.,  which  must  of  course  prevail  where  they  apply. 
But  it  is  a  strong  thing  to  deprive  a  man  of  a  right,  who  has  had  no' 
opportunity  of  exercising  it :  and  the  general  principle  of  the  act,  is, 
to  extinguish  rights  which  those  who  possess  them  have  suffered  to  lie 
dormant. 

The  father  of  the  tenant-in-tail  could  not  have  entered  at  any  time 
after  he  had  conveyed  his  estate  to  the  feoffee.  The  discontinuance  of 
possession  mentioned  in  the  8d  section,  is  analogous  to  the  dispossession 
mentioned  therein, — the  ceasing  to  possess,  when  he  had  a  right  to 
possess. 

We  agree  with  the  Court  of  Common  Pleas,  that  the  21st  section 
applies  to  the  case  where  the  right  of  entry  of  tenant-in-tail  is  barred 
by  his  neglect  to  make  such  entry  in  proper  time,  not  to  the  case  where 
he  has  conveyed  away  his  own  right  to  another,  and  put  it  out  of  hitt 
power  to  enter.  In  the  latter  case,  the  right  of  entry  is  not  barred  by 
rea^^on  of  the  same  not  being  made  within  the  period  limited,  but  by 
reason  of  his  not  being  able  to  enter  against  his  own  conveyance. 

We  concur  in  opinion,  therefore,  with  the  Court  of  Common  Pleas, 
that  the  88th  section  regulates  the  time  within  which  the  heir  in  tail 
must  bring  his  formedon ;  that  it  authorizes  the  action  to  be  brought 
within  the  time  that  he  might  have  entered,  if  there  had  been  no  dis- 
continuance;  and  that  the  time  of  entry  was  on  the  death  of  the 


12  COMMON  BENCH.    (8  J.  SCOTT.)  34 

tenant-in-tail.  Wc,  therefore,  a£5rm  the  judgment  of  the  Court  of 
Common  Pleas  on  the  demurrer ;  and  we  are  of  opinion  that  the  ruling 
on  the  issue  on  the  statute  of  limitations,  on  the  trial,  for  the  same 
reasons,  was  correct. 

The  points  arising  on  the  other  issue,  whether  an  estate-tail,  as 
described  in  the  count,  was  devised  in  the  will, — were  argued  before  us 
at  some  length.  Mr.  Unthank  conceded  that  the  devise  to  Stephen 
Cannon,  the  ^father,  for  the  time  of  his  life,  and  the  devise  over  p^nc 
to  his  issue,  gave  Stephen  Cannon  an  estate-tail ;  but  he  con-  ^ 
tended, — ^first,  that  the  limitation  to  Stephen  was  an  executory  devise, 
and  was  too  remote, — secondly,  that,  if  not  too  remote,  still  the  estate- 
tail  was  given  to  Stephen  Cannon  the  son,  not  absolutely,  which  it  was 
contended  was  the  meaning  of  the  count,  but  on  a  contingency,  and  so 
the  allegation  of  the  devise  in  the  count  was  not  proved. 

To  this  it  was  answered,  that  though,  if  it  was  an  executory  devise, 
it  might  be  too  remote,  that  it  was  an  immediate  devise  to  Stephen  in 
tail,  defeasible  if  the  real  and  personal  estate  devised  to  the  trustees 
for  sale  and  payment  of  debts  and  funeral  expenses,  should  be  insuffi- 
cient for  that  purpose. 

It  was  not  argued,  and  indeed  could  not  be  successfully  argued,  that 
the  devise  to  the  trustees  and  their  heirs,  of  the  different  estates,  in 
trust  to  sell  and  pay  debts  and  legacies  and  funeral  expenses,  operated 
only  as  a  charge  on  the  estates,  particularly  as  the  beneficial  interest 
in  each  estate  goes  to  different  persons,  according  as  the  real  and  per- 
sonal estates  first  devised  are  sufficient  or  not  for  the  purpose  of  paying 
debts,  &c.  Nor  do  we  think  that  the  devise  to  Stephen  Cannon  can 
possibly  be  considered  as  an  absolute  devise  to  him,  in  the  first  instance, 
defeasible  if  the  estate  real  and  personal  first  devised  should  be  inade- 
quate. Such  construction  would  be  to  do  violence  to  the  express  words 
of  the  will,  which  gives  the  estate  in  question  in  this  suit  to  Stephen 
Gannon,  the  son,  «  in  ease  the  personal  estate  of  the  testator,  and  his 
lands,  tenements,  and  real  estate  first  above  devised  shall  be  sufficient 
to  pay  all  his  debts  as  aforesaid.*'  The  testator  says,  ^^then  and  in 
stich  case^  I  give  and  devise  to  my  son  Stephen"  the  lands  now  in 
question.     The  construction  contended  for  would  be  to  '^'change 


the  words  entirely,  and  to  make  a  condition  precedent  into  a  con- 
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dition  subsequent  to  it. 

The  only  questions,  therefore,  are, — first,  whether  the  contingency, 
yiz.  the  sufficiency  of  the  real  and  personal  estate  first  devised,  was 
too  remote  a  contingency, — and,  secondly,  if  it  was  not,  whether  the 
allegation  in  the  count  was  proved. 

As  to  the  question  of  remoteness,  reliance  was  placed,  on  the  part 
of  the  plaintiff  in  error,  on  the  ruling  of  Lord  Hardwicke  in  Bagshaw 
V.  Spencer,  1  Yes.  sen.  142,  where  he  held,  that  a  limitation  was  too 
remote,  after  all  debts  were  paid,  which  would  not  necessarily  happen 
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within  the  prescribed  limit.  It  was  not,  howeyer,  requisite  to  decide 
that  point  in  Bagshaw  v.  Spencer,  and  therefore  what  Lord  Hardwicke 
held  did  not  amount  to  a  decision. 

In  the  present  case,  the  limitation  over  does  not  depend  on  the  actual 
payment  of  all  the  debts,  but  on  the  sufficiency  of  the  assets  to  pay 
them,  and  on  that  sufficiency  being  ascertained  by  the  sale  of  the  real 
and  personal  estate  of  the  testator  comprised  in  the  first  devise,  by 
public  auction,  pursuant  to  the  trust  on  which  the  first  devise  is  made 
to  Williamson  and  Bowman,  and  their  heirs.  The  second  provision  is, 
<<  in  case  it  shall  happen,  that,  upon  sale  of  my  real  and  personal  estate 
hereinbefore  devised,  it  shall  be  insufficient  for  the  payment  of  all  my 
just  debts  and  funeral  expenses,"  the  residue  of  the  real  estate  is  given 
to  the  same  trustees :  provided,  that,  in  case  his  personal  estate  and 
lands  first  devised  shall  be  sufficient  to  p^y  all  his  debts  as  aforesaid^ 
then  and  in  such  case  there  is  a  devise  to  Stephen,  the  son,  in  tail,  of 
the  lands  and  tenements  in  question  in  this  suit.  It  seems  to  us  that 
the  words  <<as  aforesaid"  refer  to  the  sale  before  directed,  and  are 
4(07*1  equivalent  to  saying,  that,  if  the  estate  shall  be  sufficient  upon 
-'  '^'such  sale  taking  place,  then  the  second  estate  shall  go  over. 

Then,  if  tlus  be  so,  the  sale  herein  mentioned  being  to  be  made  by 
the  trustees,  who  are  also  executors,  we  think  it  must  be  deemed  to  be 
a  sale  within  a  year  of  the  testator's  death, — the  ordinary  time  which 
is  allowed  to  an  executor  to  collect  the  assets  and  pay  the  debts  of  the 
testator ;  and,  consequently,  the  limitations  over  depend  upon  an  event 
which  will  be  presumably  ascertained  in  a  year  after  the  death  of  the 
testator,  by  the  sale  of  the  real  and  personal  estate.  And  therefore 
we  think  the  limitation  over  is  not  void  on  the  ground  of  remoteness. 

The  last  remaining  question,  is,  whether  the  count,  which  states  that 
Stephen  Gannon,  the  devisor,  devised  to  Stephen  Gannon,  the  father 
of  the  demandant,  and  the  heirs  of  his  body,  the  tenements  aforesaid, 
is  proved.  So  far  as  relates  to  the  devise  being  a  devise  in  tail,  it  was 
admitted  that  the  averment  was  correct :  but  it  was  controverted,  that 
this  was  a  statement  of  the  legal  operation  of  the  will  alone,  on  the 
face  of  it ;  and  that  it  imported  an  absolute  devise,  whereas,  in  truth, 
it  was  a  conditional  one,  in  case  on  the  sale  of  the  first  devised  estates, 
the  produce  should  be  sufficient  for  the  payment  of  the  debts,  &c.  And 
we  are  of  that  opinion. 

It  is  clearly  a  statement  of  the  legal  efiect  of  the  will  alone.  Ac- 
cording to  the  rule  laid  down  in  Buckmere's  Gase,  8  Go.  Rep.  88  a,  in 
a  writ  of  formedon  in  the  descender,  the  demandant  shall  never  speak 
of  a  remainder  executed,  but  the  general  writ  of  formedon  in  the  de- 
scender shall  serve,  and  he  shall  count  of  an  immediate  gift ;  for,  he 
cannot  have  a  formedon  in  the  remainder,  when  the  remainder  is  once 
executed, — <<  Brevia  nunquam  faciunt  mentionem  de  remanere  quando 
breve  est  in  the  descender:"  Beg.  Brev.  289  b,  248  b,  244  a.    It  was 
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perfectly  right,  therefore,  to  omit  all  mention  of  *the  previous  pj^«^ 
limitations  in  this  will,  and  to  begin  with  the  devise  to  Stephen  ^ 
Cannon,  the  father :  but  then  the  devise  ought  to  be  stated  according 
to  the  fact, — an  absolute  one,  if  absolute, — a  conditional  one,  if  on  a 
condition  precedent.  If  defeasible  by  a  condition  subsequent,  such  a 
condition  need  not  be  noticed,  according  to  the  general  rule :  see  Brook 
V.  Spong,  IS  M.  &  W.  152,t  and  the  cases  there  referred  to.  In  the 
case  of  Brice  v.  Smith,  Willes,  1,  the  court  held,  that  the  statement 
in  the  count  in  formedon,  of  a  devise  to  the  demandant's  father,  in  tail, 
was  correct,  though  it  omitted  a  condition :  but  then  the  condition  was 
a  subsequent  one,  viz.  on  non-payment  of  a  sum  of  money,  within  a 
year  after  the  estate-tail  commenced,  to  a  third  person,  the  estate-tail 
was  to  go  over ;  and  that  falls  within  the  general  rule  of  pleading  above 
mentioned.  Here,  it  was  a  condition  precedent  to  the  estate-tail  vesting 
in  the  demandant's  father,  that  the  real  and  personal  estate  first  devised 
should  be  sufficient;  and  the  condition,  and  its  performance,  should 
have  been  stated. 

We,  therefore,  feel  ourselves  obliged  to  hold  that  the  allegation  of 
the  devise  in  the  count  in  this  case  is  not  correct :  consequently,  the 
direction  of  the  learned  judge,  that  there  was  evidence  that  Stephen 
Gannon,  the  grandfather,  devised  as  stated  in  the  count,  was  wrong, 
and  therefore  there  must  be  a  venire  de  novo. 

Whether  this  defect  cannot  be  amended,  under  the  statute  15  &  16 
Vict.  c.  76,  8.  122,(a)  upon  terms,  is  not  any  part  of  the  question 
before  us.  Venire  de  novo. 

(a)  That  section,  after  a  recital,  that  "  whereas  the  power  of  amendment  now  rested  in  the 
eoiirts  and  the  judges  thereof  is  insufficient  to  enable  them  to  prevent  the  failore  of  jnstioe  by 
reason  of  mistakes  and  objections  of  form/'  enacts  as  foUows : — '<It  shall  bo  lawful  for  the  8upe> 
rior  courts  of  common  law,  and  every  jndge  thereof,  and  any  judge  sitting  at  Nisi  Prius,  at  all 
times  to  amend  all  defects  and  errors  in  any  proceeding  in  civil  causes,  whether  there  is  any- 
thing in  writing  to  amend  by  or  not,  and  whether  the  defect  or  error  be  that  of  the  party  apply- 
ing to  amend,  or  not;  and  idl  such  amendments  may  be  made  with  or  without  costs,  and  upon 
such  terms  as  to  the  court  or  judge  may  seem  fit ;  and  all  such  amendments  as  may  be  necessary 
for  the  purpose  of  determining  in  the  existing  suit  the  real  question  in  controversy  between  ih» 
parties,  shaU  be  so  made." 


*jnSTICE,  Appellant,  GOSLING  and  Others,  Respondents.      .«oa 

Feb.  6.  L 

The  2  A  8  Ylet  e.  47,  s.  64,  imposes  a  penalty  not  exceeding  40«.  for,  amongst  other  tfti«gs^ 
"furious  driving"  in  a  thoronghfkre ;  and  s.  63  empowers  any  oonstable  of  the  motnpolilatt 
police  district  to  take  into  oustody,  without  warrant,  any  person  who,  witkim  view  of  mwA  •••- 
9U»hUy  shall  offend  in  any  manner  against  the  act 

In  an  action  in  a  county  court  agidnst  constables  for  a  tort  in  taking  the  plaintiff  into  eviledy 
on  a  iSalse  and  unfoanded  charge  of  forionsly  driving  a  horse  and  gig,  to  the  danger  of  the  paa- 

•  sengers  in  a  publie  highway,— the  plaintiff,  in  stating  his  case,  admitted  that  he  had  been  taken 
before  two  justices,  convicted,  and  fined  20«.,  and  that  he  h^  paid  the  penalty,  and  had  not  taken 
VOL.  XIL— 7  B 
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Any  steps  to  impeaeh  the  ralidity  of  the  oonricUon.  The  judge  thereapon  asked  the  defend- 
ants if  they  could  prove  the  oonricUon ;  and  they  accordingly  pat  in  an  examined  copy,  which 
stated  the  offence,  hut  did  not  allege  that  it  was  committed  "  within  view  of  the  constables." 
The  judge,  being  of  opinion,  that,  "  under  the  circumstances,  the  conriction  was  an  answer  to 
the  plaintiff's  chum  for  damages,"  directed  the  jury  to  find  for  the  defendants : — Held,  a  mis- 
direction. 

This  was  an  appeal  against  a  decision  of  the  deputy  judge  of  the 
county  court  of  Herts  holden  at  Bamet,  in  a  plaint  in  which  Walter 
Justice  was  plaintiff,  and  William  Gosling,  John  Sumner,  and  Thomas 
Sunman,  were  defendants. 

The  particulars  of  the  plaintiff's  demand  stated  that  <<  the  action  was 
brought  to  recover  the  sum  of  25Z.  as  and  for  compensation  in  damages 
for  a  trespass  committed  by  the  defendants,  some  or  one  of  them,  in 
illegally  and  wrongfully  taking  the  plaintiff  into  custody,  on  or  about 
the  22d  of  April,  1851,  at  Whetstone,  in  the  county  of  Middlesex,  on 
a  false  and  unfounded  charge  of  furiously  driving  a  horse  and  gig,  to 
the  danger  of  the  passengers  in  the  public  thoroughfare  at  Whetstone 
aforesaid,  on  the  said  22d  of  April,  1851,  and  for  conveying  the  plain- 
tiff from  Whetstone  to  Barnet,  and  detaining  him  at  the  police-station 
at  Barnet,  upon  the  said  charge,  against  the  will  of  the  plaintiff." 
*401  *  ®  cause  came  on  to  be  tried  by  a  jury  on  the  29th  of  August, 
^  1851,  when,  several  preliminary  objections  having  been  taken,  and 
reserved,  the  plaintiff  proceeded  to  open  his  case  in  person.  He  stated, 
that,  on  the  22d  of  April,  1851,  between  10  and  11  o'clock  at  night, 
the  defendants  Gosling  and  Sumner  took  him  into  custody  on  a  charge 
of  furiously  driving  a  horse  and  gig,  to  the  danger  of  the  passengers 
in  the  public  thoroughfare  at  Whetstone  aforesaid,  being  the  taking 
into  custody  in  the  said  plaint  and  summons  mentioned;  that  such 
charge  was  false  and  unfounded ;  that,  upon  the  last-named  defendants 
eharging  him  with  the  said  offence,  and  before  they  took  him  into  cus- 
tody, he  offered  to  inform  them  of  his  name  and  residence,  and  to  verify 
the  information  which  he  so  offered,  by  a  person  who  knew  him,  and 
who  resided  at  Whetstone ;  but  that  the  said  two  defendants  refused  to 
take  his  name  and  residence,  or  the  said  card  which  he  so  offered ;  and 
that  they  thereupon  took  him  into  custody  on  the  same  charge  from 
Whetstone  aforesaid  to  Barnet  aforesaid ;  that,  at  their  request,  the 
other  defendant  detained  him  at  the  police  station  at  Barnet,  till  he 
gave  bail  to  answer  the  charge ;  that  the  charge  on  which  the  defend- 
ants so  took  him  into  custody  was  afterwards  heard  and  determined  by 
and  before  James  Dickins  and  Charles  Herbert  Cotterell,  then  beir^ 
justices  of  the  peace,  who  then  had  jurisdiction  so  to  hear  and  deter- 
mine the  same,  who  convicted  him  of  the  offence  wherewith  he  was  so 
charged,  and  fined  him  20«. 

Upon  the  plaintiff's  making  this  statement  of  his  having  been  con- 
victed upon  the  said  charge,  the  attorney  for  the  defendants  immedi- 
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mtely  insisted,  on  their  behalf,  that  the  plaintiff,  by  such  statement,  had 
put  himself  out  of  court. 

The  deputy  judge  then  inquired  whether  the  defendants  were  in  a 
condition  to  prove  the  conviction ;  ^whereupon  an  examined  copy  p^^- 
of  the  record  thereof  was  produced,  and  duly  proved.     It  was  as  ^ 
follows : — 

"  Metropolitan  Police  District,  and  county  of  Middlesex,  'to  wit :  Be 
it  remembered,  that,  on  the  28th  of  April,  1851,  Walter  Justice,  of, 
&c.,  within  the  said  metropolitan  police  district,  and  county  of  Middle- 
sex, is  brought  before  us,  James  Dickins  and  Charles  Herbert  Cotterell, 
two  of  her  Majesty's  justices  of  the  peace  for  the  said  county  of  Mid- 
dlesex and  county  of  Hertford,  sitting  at  the  Barnet  petty-sessions 
court,  within  the  metropolitan  police  district,  and  said  county  of  Hert- 
ford, and  is  charged  before  us  with  having  on  the  22d  of  April,  1851, 
at  the  parish  of  Finchley,  in  the  said  district  and  county  of  Middlesex, 
in  the  public  thoroughfare  there  situate,  then  and  there  furiously  driven 
a  horse  and  gig  along  such  thoroughfare,  to  the  common  danger  of  the 
passengers  in  such  thoroughfare ;  and,  it  appearing  to  us,  James  Dickins 
and  Charles  Herbert  Cotterell,  upon  the  oath  of  William  Gosling  and 
John  Sumner,  credible  witnesses,  that  the  said  Walter  Justice  is  guilty 
of  the  said  offence,  we  do  hereby  adjudge  the  said  Walter  Justice  to 
forfeit  and  pay,  for  his  said  offence,  the  penalty  of  20s.,  to  be  applied  | 

as  the  statute  in  that  case  made  and  provided  directs.     Given  under  ! 

our  hands  on  the  day  and  year  first  mentioned.  j 

(Signed)    <<  James  Dickins, 

«  Charlbs  Herbert  Cotterell.^' 

The  plaintiff  admitted  that  he  had  paid  the  penalty  so  adjudged  to 
be  paid  by  him,  and  had  not  appealed  from  the  said  conviction,  or  taken 
any  other  step  to  impeach  the  validity  thereof. 

The  deputy  judge,  being  of  opinion,  that,  under  the  circumstances 
hereinbefore  mentioned,  the  conviction  was  an  answer  to  the  plaintiff's 
claim  for  damages,  directed  the  jury  to  find  a  verdict  for  the  defendants. 

The  plaintiff,  being  dissatisfied  with  that  ^determination  and  ^^  .^  { 

direction  in  point  of  law,  appealed.     The  parties  not  agreeing  on  '•  j 

the  facts,  the  case  was  stated  by  the  deputy  judge. 

Riehmondy  for  the  appellant. — The  direction  of  the  judge  of  the  \ 

county  court  was  clearly  wrong.     The  only  evidence  to  sustain  the  j 

defence,  was,  the  conviction.  That,  however,  was  not  admissible  at 
ill :  it  is  no  more  than  a  letter  from  the  justices  to  the  judge  of  the  | 

county  court,  giving  their  opinion.  In  Phillips  on  Evidence,  vol.  2, 
9th  edit.,  p.  28,  it  is  said, — "Prom  the  rule  that  verdicts  and  judgments 
are  only  evidence  between  the  same  parties,  it  follows,  as  a  consequence, 
that  a  conviction  in  a  criminal  proceeding  cannot  be  admissible  in  a 
€ivil  action.     Where  the  conviction  has  actually  proceeded  on  the  evi-  \ 

dence  of  the  party  seeking  to  make  use  of  it,  the  receiving  of  the  con- 
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yiction  would  be  allowing  a  party  to  give  evidence  for  himself.  (Smith 
V.  Rummens,  1  Campb.  9 ;  Hathaway  v.  Barrow,  1  Campb.  151«)  Ac* 
cording  to  some  authorities,  the  evidence  of  convictions  is  rejected,  in 
civil  suits,  on  the  ground  of  the  poBiibUity  that  the  conviction  might 
have  proceeded  partly  on  the  evidence  of  the  party  seeking  to  use  it* 
But  it  seems  now  settled,  that  the  evidence  is  inadmissible,  upon  the 
more  general  ground  of  want  of  mutuality  in  the  parties:"  see  the 
judgment  of  Parke,  B.,  in  Blakemore  v.  The  Glamorganshire  Canal 
Company,  2  C.  M.  &  R.  189.t  To  render  a  judgment  conclusive,  the 
parties  and  the  matter  in  difference  must  both  be  the  same.  Here,  the 
parties  before  the  justices,  and  the  parties  to  the  action,  were  essen- 
tially different :  and  the  charge  before  the  justices  was  one  of  furious 
driving,  the  charge  before  the  county  court  was  trespass  and  false 
imprisonment.  The  conviction,  therefore,  even  if  admissible,  was 
wholly  irrelevant.  The  judge  treated  it  as  canelusivey  and  would  not 
^ .  An  allow  the  plaintiff  to  go  into  his  case.     The  ^statute  upon  which 

-^  the  conviction  is  founded,  is,  the  2  &  8  Vict.  c.  47,  the  54th  sec* 
tion  of  which  enacts  <<  that  every  person  shall  be  liable  to  a  penalty  not 
more  than  40«.,  who,  within  the  limits  of  the  metropolitan  police  dis- 
trict, shall,  in  any  thoroughfare  or  public  place,  commit  any  of  the 
following  offences," — amongst  others,  <<  who  shall  ride  or  drive  furiously, 
or  so  as  to  endanger  the  life  or  limb  of  any  person,  or  to  the  common 
danger  of  the  passengers  in  any  thoroughfare."  Then  section  63 
enacts  <<  that  it  shall  be  lawful  for  any  constable  belonging  to  the  me- 
tropolitan police  district,  and  for  all  persons  whom  he  shall  call  to  his 
assistance,  to  take  into  custody,  without  a  warrant,  any  person  who 
vnthin  view  of  $uch  constable  shall  offend  in  any  manner  against  this 
act,  and  whose  name  and  residence  shall  be  unknown  to  such  constable, 
and  cannot  be  ascertained  by  such  constable."  It  was  not  shown  here, 
that  the  alleged  offence  was  committed  within  view  of  the  defendants^ 
or  of  either  of  them ;  so  that  the  statute  affords  no  justification  for  the 
arrest.  To  justify  an  arrest,  without  warrant,  under  this  act,  it  must 
be  shown  that  the  party  was  found  committing  the  offence  at  the  time 
of  the  apprehension :  Mathews  9.  Biddulph,  8  M.  &  G.  890  (E.  C.  L. 
R.  vol.  42),  4  Scott,  N.  R.  54;  Simmons  v.  Millingen,  2  G.  B.  524  (E. 
C.  L.  R.  vol.  52). 

^lliSj  contri. — The  objection  that  it  was  not  shown  that  the  offence 
was  committed  within  view  of  the  constable  was  not  made  at  the  trial, 
and  therefore  is  not  open  to  the  appellant  now.  [Williams,  J. — It 
sufficiently  appears  upon  the  statement  that  the  judge  decided  without 
hearing  the  whole  case.  Maulb,  J. — The  case  amounts  to  this, — The 
plaintiff  was  taken  before  the  justices,  and  convicted  on  a  false  charge ; 
and,  upon  proof  of  the  conviction,  the  judge  of  the  county  court  non- 
M41  ^^^^^^  ^'°^-     ^^  y^^  contend  that  the  case  *shows  that  the  plain- 

■'  tiff  was  lawfully  taken  into  custody?]     Yes.     The  64th  section, 
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of  the  statute  enacts  <<  that  it  shall  be  lawfal  for  any  constable  belong- 
ing to  the  metropolitan  police  to  take  into  custody,  without  a  warrant, 
all  loose,  idle,  and  disorderly  persons  whom  he  shall  find  disturbing  the 
peace,  or  whom  he  shall  have  good  eatite  to  suspect  of  having  committed, 
or  being  about  to  commit^  any  felony y  misdemeanour^  or  breach  of  the 
peace,  and  all  persons  whom  he  shall  find,  between  sunset  and  the 
hour  of  eight  in  the  morning,  lying  or  loitering  in  any  highway,  yard, 
or  other  place,  and  not  giving  a  satisfactory  account  of  themselves."  The 
plaintiff  was  bound  to  show  that  the  constables  had  exceeded  their  duty. 
[Maule,  J. — It  is  for  the  defendants  to  justify  the  trespass  with  which 
they  are  charged.] 

Per  Curiam. — The  appellant  is  clearly  entitled  to  a  new  trial,  with 
costs  of  \he  appeal.  Rule  accordingly. 


RICHARD  WHITAKER  v.  WISBEY.    Feb.  4. 

An  EBsignment  of  a  felon's  goods,  bonft  fide  made,  for  a  good  consideration,  after  tbe  oommission 
day  of  the  assises,  bat  before  the  day  upon  wliich  he  was  aetnally  tried  and  oonvioted,  will  pass 
the  property. 

This  was  an  action  of  trover  for  household  furniture,  goods,  and  chat- 
tels.    Pleas, — ^not  guilty,  and  not  possessed. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  Summer  Assizes 
at  Huntingdon. 

The  plaintiff  claimed  the  goods  in  question  under  an  assignment 
thereof  made  to  him  by  his  brother,  Thomas  Whitaker,  on  the  20th  of 
March,  1851,  under  the  circumstances  hereinafter  mentioned.  The 
defendant  was  an  auctioneer  at  Cambridge,  who  had  sold  the  goods 
♦under  the  direction  of  the  corporation  of  Cambridge,  who  claimed  p^ . - 
io  be  entitled  to  them  as  grantees  of  felons'  goods.  '- 

George  and  Thomas  Whitaker,  the  father  and  brother  of  the  plaintiff, 
were  tried  and  convicted  of  arson,  at  the  last  Spring  Assizes  for  Cam- 
bridge. The  commission  day  was  Wednesday,  the  19th  of  March ;  the 
deed  of  assignment  was  executed  by  Thomas  Whitaker,  for  a  good  con- 
sideration, on  the  20th ;  and  the  prisoners  were  tried  and  convicted  on 
the  22d. 

The  defendant  put  in  the  record  of  the  conviction  formally  drawn 
up,  the  captain  alleging  it  to  have  taken  place  on  the  first  day  of  the 
assizes,  viz.  the  19th  of  March ;  and  it  was  insisted  that  this  was  con- 
clusive evidence  that  the  conviction  took  place  on  that  day,  and  that  it 
was  not  competent  to  the  plaintiff  to  show,  that,  in  point  of  fact,  the 
conviction  was  after  the  date  of  the  assignment. 

The  jury  having  found  that  the  deed  was  executed  bonft  fide,  and  for 
a  good  consideration,  the  learned  judge  directed  a  verdict  to  be  entered 

b2 
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for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  Bet  it 
aside,  and  to  enter  the  verdict  for  him,  if  the  court  should  be  of  opinion 
that  jthe  record  was  the  only  admissible  evidence  to  show  the  date  of 
the  assignor's  conviction. 

Prendergasty  in  Michaelmas  Term  last,  accordingly  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant  upon  the  second  issue.  He 
submitted  that  the  conviction  had  relation  to  the  first  day  of  the 
assizes,  and  that  it  was  not  competent  to  the  plaintiff  to  show  that  it 
took  place  on  a  later  day.  He  cited  The  King  v.  Thurston,  1  Lev. 
91,  Anonymous,  Case  ccciiL,  1  Anderson,  294,  Panter  v.  The  Attorney- 
General,  6  Bro.  P.  C.  486,  and  BoUe's  Abridgment,  Execution  (Z), 
pi.  13,  p.  892. 
*461      *  WorUedge  and  Bircham  now  showed  cause. — So  far  as  regards 

-*  the  goods  of  felons,  it  is  clear  that  the  title  of  the  crown  only 
relates  back  to  the  time  of  the  conviction.  In  Hale's  Pleas  of  the 
Crown,  Vol.  1,  p.  861,  it  is  said :  «  The  goods  of  a  person  convict  of 
felony  or  treason,  or  put  in  exigent  for  the  same,  or  that  fled  for  these 
offences,  or  that  stands  mute,  are  forfeit  to  the  King.  But  the  relation 
of  these  forfeitures  refers  not  to  the  time  of  the  offence  committed  or 
to  the  time  of  the  flight,  but  only  to  the  conviction,  or  to  the  time  pre- 
sented, or  to  the  time  of  the  exigent  awarded.  And  therefore  an 
alienation  made  by  the  felon  or  traitor,  or  person  flying,  bon&  fide  and 
without  fraud,  mesne  between  the  offence  or  the  flight  and  the  convic- 
tion, or  presentment  of  the  flight,  is  good,  and  binds  the  King :  but,  if 
fraudulent,  then  it  is  avoidable  by  the  statute  of  13  Eliz.  c.  5."  Again, 
p.  365, — «  By  the  statute  25  E.  8,  c.  14,  where  a  party  is  indicted  of 
felony,  the  process  directed  by  that  statute,  is,  first,  a  capias,  and,  if 
he  be  not  found,  a  second  capias,  together  with  a  precept  to  seize  his 
goods,  and,  if  he  be  not  found,  then  an  exigent,  and  the  goods  to  be 
forfeit.  And  this  is  more  than  a  simple  seizure,  such  as  was  before  at 
common  law ;  for,  if  the  party  came  not  in,  hb  goods  are  forfeit  upon 
the  award  of  the  exigent ;  and,  if  he  came  in,  though  his  goods  be 
saved,  yet  there  is  no  direction  for  delivering  his  goods  upon  security ; 
but  it  seems  the  sheriff  is  to  take  them  into  his  custody,  and  yet  out 
of  them  must  allow  sufficient  for  the  sustenance  of  the  prisoner  and 
his  family.  Qusere,  whether,  in  the  case  of  such  a  seizure,  a  sale  for  a 
valuable  consideration  before  conviction  and  after  seizure  do  not  bind 
the  King ;  as  it  seems  it  doth  in  the  case  of  seizure  and  delivery  to 
the  Villata:  vide  Fleetwood's  Case,  8  Co.  Rep.  171.  This  statute 
extends  as  well  to  treason  as  to  felony,  and  yet  it  mentions  only  felony ; 
^  ..^  and  therefore  at  this  day  *the  exigent  goes  out  upon  the  second 

-■  capias  returned  non  inventus,  as  well  in  treason  as  felony.  By 
the  statute  of  1  Ric.  8,  c.  8,  it  is  enacted  <  that  neither  sheriff,  &c.,  nor 
other  person,  take  or  seize  the  goods  of  any  person  arrested  or 
imprisoned,  before  he  be  convict  of  the  felony  according  to  the  law  of 
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England,  or  before  the  goods  be  otherwise  lawfully  forfeited,  upon  pain 
of  forfeiting  the  double  value  of  the  goods  so  taken.  Mr.  Stamford 
thinks  this  is  but  an  affirmance  of  the  common  law,  only  that  it  gives  a 
penalty ;  but  it  seems  to  be  somewhat  more  than  so,  for,  this  prohibits 
the  seizure  of  the  goods  of  a  party  imprisoned,  though  he  were  also 
indicted,  but  not  yet  convicted,  where  unquestionably  the  common  lav 
allowed  such  a  seizure,  as  is  before  declared,  if  the  party  or  his  friends 
did  not  secure  the  forthcoming  of  the  goods,  where  the  party  was 
indicted."  In  Perkins  v.  Bradley,  1  Hare,  219, — ^where  it  was  held, 
that  an  assignment  of  funds  by  a  prisoner  on  a  charge  of  felony,  to 
secure  payment  of  an  antecedent  debt,  and  costs  to  be  incurred  in  his 
defence,  was  established,  notwithstanding  his  subsequent  conviction, — 
Sir  J.  Wigram,  Y.  C,  says:  «To  the  argument,  that  a  colourable 
alienation  of  goods  by  a  person  under  a  charge  of  felony,  for  the  pur- 
pose of  avoiding  a  forfeiture,  would  be  fraudulent  and  void  as  against 
the  crown,  I  assent ;  but  it  is  a  principle  which  is  well  settled,  that,  in 
the  case  of  goods  and  chattels,  the  forfeiture  has  relation  only  to  the 
time  of  conviction :  Hawk.  P.  C,  b.  2,  c.  49,  §§  13,  SO.  The  forfeit- 
ure is  by  conviction:  Co.  Litt.  391  a:  a  rule  which  is  inconsistent 
with  the  proposition  that  all  the  prior  dealings  of  the  felon,  after  the 
commission  of  the  act,  or  after  he  was  under  the  charge  of  felony,  are 
to  be  overreached  by  his  subsequent  conviction.  This  conclusion  does 
not  rest  merely  on  principle,  but  is  clear  upon  several  authorities.  Il 
is  laid  down  by  Sir  W.  Blackstone,  4  Bl.  Comm.  387,  388,  that  the 
accused  person  '^'may  sell  his  goods  for  the  sustenance  of  himself 


and  family  between  the  fact  and  conviction ;  and  the  reason  he 
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assigns  is,  that  <  personal  property  is  of  so  fluctuating  a  nature,  that 
it  passes  through  many  hands  in  a  short  time ;  and  no  buyer  could  be 
safe,  if  he  were  liable  to  return  the  goods  which  he  had  fairly  bought, 
provided  any  of  the  prior  vendors  had  committed  a  treason  or  felony ; 
yet,'  it  is  added,  <if  they  be  collusively,  and  not  bon&  fide,  parted  with, 
merely  to  defraud  the  crown,  the  law  (and  particularly  the  statute  13 
Eliz.  c.  5)  will  reach  them/  "  It  is  clear,  therefore,  that  the  accused 
may,  by  a  bonfi  fide  assignment,  convey  his  goods  after  the  commission 
of  the  felony ;  and  there  is  no  authority  for  saying  that  his  right  so  to 
assign  ceases  on  the  commission  day  of  the  assizes.  Suppose  the  party 
not  in  custody,  or  the  ofience  not  committed,  until  after  the  commission 
day,  could  it  be  said  that  a  conviction  on  a  subsequent  day  would  have 
relation  back  so  as  to  avoid  a  bond  fide  conveyance  by  the  felon  before 
ho  was  taken  or  before  the  offence  was  committed  ?  The  forfeiture  as 
to  lands,  relates  back  only  to  the  day  of  the  offence  committed, — (1 
Wms.  Saund.  363,  n.  (c),)  so  that  the  doctrine  contended  for  on  the 
other  side,  if  carried  to  its  full  extent,  would  cause  a  conflict  between 
the  two  cases,  of  lands  and  goods.  There  is  no  case  to  be  found  that 
is  exactly  parallel  in  its  circumstances  with  the  present.     In  Jones  v. 
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Ashurt,  Skinner,  857,  the  conveyance  was  found  to  be  fraudulent ;  and 
in  Shaw  v.  Bran,  1  Stark.  N.  P.  C.  819,  the  deed  was  executed  before 
the  commencement  of  the  assizes.  Though  the  conviction  is  not 
traversable,  it  is  perfectly  competent  to  the  plaintiff  to  show  the  time 
at  which  the  trial  actually  took  place.  That  the  assize  is  all  one 
day  is  a  mere  fiction  of  law ;  and  the  court,  as  Lord  Mansfield  said 
in  Johnson  v.  Smith,  2  Burr.  950,  968,  1  W.  Blac.  207,  215, 
"will  not  endure  that  a  mere  formj  or  fiction  of  laWy  introduced 
♦for  the  sake  of  justice,  should  work  a  wrong,  contrary  to  the  real 
truth  and  substance  of  the  thing ;  and  they  have  for  one  hundred 
and  fifty  years  uniformly  held,  that,  where  it  became  material  to 
distinguish,  they  would  consider  the  day  when  the  writ  was  taken  out, 
as  the  euistanee^  and  the  teste  as  the /orm."  "  In  fictione  juris  semper 
sequitas  existit :"  11  Go.  Rep.  61.  In  the  8d  Institute,  c.  104,  p.  280, 
Lord  Coke  cites  the  following  case : — <<  At  twelfe  sessions  of  the  peace 
holden  at  Norwich,  for  the  county  of  Norfolk,  anno  82  Eliz.,  one  Syer 
was  indicted  of  burglary  supposed  to  be  committed  1  Augusti,  anno  31 
Eliz.,  whereunto  Syer  pleaded  not  guilty.  And,  upon  the  evidence  it 
appeared  that  the  burglary  was  committed  1  Septemb.  anno  81  Eliz., 
80  as  at  the  time  alleged  in  the  indictment,  there  was  no  burglary  done : 
and  it  was  conceived  that  the  very  true  day  in  the  indictment  was 
necessary  to  be  set  down  in  the  indictment,  and  so  avoid  feoffments, 
leases,  &c.,  for  that,  as  it  was  conceived,  the  feoffee,  lessee,  &c.,  when 
the  attainder  is  upon  a  verdict,  should  not  falsify  in  the  time  of  the 
felony :  and  thereupon  the  jury  found  Syer  not  guilty.  And  at  the 
same  sessions  Syer  was  again  indicted  for  the  same  burglary  done  1 
Septembris,  anno  81  Eliz.,  when  in  truth  it  was  done.  And  he  that  gave 
the  charge  at  that  sessions  doubted  whether  upon  this  matter  Syer  might 
plead  auter  foitz  acquite  for  the  same  burglary ;  and  thereupon  he  stayed 
the  proceeding  against  him,  and,  the  assizes  being  at  hand,  he  acquainted 
the  justices  of  assize,  Wray,  0.  J.,  and  Peryam,  J.,  with  this  case,  and 
with  the  doubts  conceived  thereupon ;  who  answered  him,  that  the  like 
case  had  then  been  lately  propounded  by  Peryam,  J.,  to  all  the  justices 
of  England ;  and  by  them  three  points  were  resolved.  1.  That  the 
crown  was  not  bound  to  set  down  the  very  day  when  the  treason,  felony, 
ftc,  was  done,  but  the  day  set  down  in  the  indictment  being  before  or 
^-^^  after  the  offence  done,  the  *jury  ought  to  find  him  guilty,  if  the 
-*  truth  of  the  case  be  so ;  and,  if  it  be  alleged  before  the  offence 
done,  to  find  the  day  when  it  was  done  in  rei  veritate,  for,  they  are 
sworn  ad  veritatem  dicendam,  and  then  the  forfeiture  shall  relate  but 
to  the  day  in  the  verdict,  which  was  the  day  of  the  offence  done,  and 
not  to  the  day  in  the  indictment :  2.  That,  if  the  triers  find  the  offender 
guilty  generally,  yet  the  feoffee  or  lessee,  &c.,  if  the  offence  be  alleged 
in  the  indictment  before  it  was  done,  to  their  prejudice,  may  falsifie  in 
the  time,  but  not  for  the  offence ;  for,  seeing  the  crown  is  not  bound  to 
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set  down  the  very  just  day  when  the  treason  or  felony,  ko.y  is  done, 
and  that  the  triers  have  chief  regard  and  respect  of  the  offence  itselfe, 
Qoi  forbid  but  that  the  subject  might  falsifie  as  concerning  the  time 
of  the  offence :  8.  If  the  offender  be  found  not  guilty,  he  in  that  case 
might  plead,  upon  a  new  indictment,  auter  foitz  acquite :  and  so  Syer, 
in  the  case  aforesaid,  did,  and  was  thereupon  discharged  according  to 
the  said  resolutions."  There  arc  many  authorities  to  show  that  legal 
fictions  are  not  allowed  so  as  to  work  injustice ;  see  Butler  and  Baker's 
Case,  3  Co.  Rep.  25,  28  b ;  Hynde's  Case,  4  Co.  Rep.  70  b ;  Huys  i;. 
Wright,  Yelv.  85 ;  Morris  v.  Pugh,  8  Burr.  1242,  1  W.  Blao.  812,  320, 
where  Lord  Mansfield  said,  <<  Fictions  of  law  hold  only  in  respect  of  the 
ends  and  purposes  for  which  they  were  invented ;  when  they  are  urged 
to  an  intent  and  purpose  not  within  the  reason  and  policy  of  the  fiction, 
the  other  party  may  show  the  truth ;"  Bennett  v.  Isaac,  10  Price,  154 ; 
Lyttleton  v.  Cross,  8  B.  &  C.  817  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  176 
(E.  C.  L.  R.  vol.  16).  Abbott,  C.  J.,  in  the  lust-cited  case,  says, — <«  It 
is  a  general  rule,  that,  where  it  is  for  the  interest  of  the  party  plead- 
ing, to  show  that  a  proceeding  did  not  take  place  at  the  precise  time 
when  by  fiction  of  law  it  is  supposed  to  have  happened,  it  is  competent 
for  him  to  do  so.  Where  a  bill  is  filed  against  an  attorney  in  vacation, 
which  by  fiction  of  law  is  ^supposed  to  take  place  in  term,  it  is 


competent  to  the  party  filing  the  bill  to  show  the  very  day  when 
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the  bill  was  filed.  And  so  in  the  case  of  writs,  which  are  supposed  to 
issue  in  term,  it  is  competent  to  a  party  to  show  the  time  when  they 
actually  issued,  if  that  be  necessary,  in  order  to  avail  himself  of  the 
statute  of  limitations.''  That  case  goes  the  full  length  of  this  case. 
For  the  purpose  of  doing  substantial  justice,  the  court  will  notice  the 
fraction  of  a  day :  Sadler  t^.  Leigh,  4  Campb.  197 ;  Thomas  v.  Desanges, 
2  B.  &  Aid.  686.  In  Roe  d.  Wrangham  v.  Hersey,  8  Wils.  274,  the 
court  say :  (« It  is  said  there  is  no  fraction  in  a  day,  but  this  is  tk  fiction 
in  law,  fiotio  juris  neminem  Isedere  debet,  but  aid  much  it  may ;  and 
this  ia  seen  in  all  matters  where  the  law  operates  by  relation^  and  divi- 
sion of  an  instant,  which  are  fictions  in  law."  [Williams,  J. — ^Is  this 
a  question  of  fiction  or  relation  at  all  7  Is  not  the  real  question  whe- 
ther or  not  the  record  is  so  drawn  as  to  estop  you  ?  Suppose  it  had 
by  mistake  stated  a  conviction  at  an  antecedent  assize,  could  you  have 
averred  against  that?]  It  is  submitted  that  we  might.  [Maulr, 
J. — You  say  you  are  not  averring  against  the  record  at  all:  the 
court  knows  that  an  assize  day  consists  of  several  natural  days.] 
Precisely  so.  The  adjournment  ought  to  have  been  entered  on  the 
record :  2  Hale,  P.  G.  24.  The  plaintifi*  is  not  to  be  prejudiced  by  the 
omission  to  do  so. 

Prenderffast  and  O'Mallet/y  in  support  of  the  rule. — Until  the  record 
was  put  in,  there  was  no  legal  evidence  of  the  trial  and  conviction :  and 
it  was  not  competent  to  the  plaintiff*  to  contradict  what  appeared  upon 
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the  face  of  the  record.  In  1  Phillipps  on  Evidence,  10th  edit.  p.  441, 
it  is  said :  <<  Parol  evidence  is  not  admissible  of  the  day  on  which  a 
cause  came  on  to  be  tried,  because  it  is  matter  of  record,  and  ought  to 
be  proved  as  such;"  for  which  is  cited  the  ruling  of  Lord  EUenborough 
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in  Thomas  *v.  Ansley,  6  Esp.  N.  P.  C.  80.     [Maulb,  J.— That 


authority  would  have  been  more  to  the  purpose,  if  the  record  had 
been  produced,  showing  that  the  trial  took  place  on  the  first  day  of 
the  sittings,  and  Lord  EUenborough  had  refused  to  allow  evidence  to 
be  given  that  the  cause  was  in  fact  tried  at  a  later  day.]  In  Pope  v. 
Foster,  4  T.  R.  590,  the  court  say,  « that  a  party,  in  stating  the  pro- 
ceedings at  Nisi  Prius,  might  allege  that  the  trial  was  had  on  the  first 
day  of  the  sittings,  although  in  fact  it  was  had  on  a  subsequent  day  of 
the  same  sittings,  the  whole  sittings  being  in  law  but  one  day."  But, 
in  the  subsequent  case  of  Purcell  v.  Macnamara,  9  East,  157,  that  case 
seems  to  have  been  overruled,  upon  a  ground  which  fully  bears  out  the 
present  argument — see  the  judgments  of  Lawrence,  J.,  and  Le  Blanc,  J. 
In  Hawkins's  Pleas  of  the  Crown,  Vol.  1,  p.  195,  s.  16,  it  is  said — 
<<  It  is  to  be  observed,  that,  where  persons  being  present  in  a  court  of 
record,  are  committed  to  prison  by  such  court,  the  keeper  of  the  gaol 
is  bound  to  have  them  always  ready,  whenever  the  court  shall  demand 
them  of  him ;  and,  if  he  shall  fail  to  produce  them  at  such  demand,  the 
court  will  adjudge  him  guilty  of  an  escape,  without  any  further  inquiry, 
unless  he  have  some  reasonable  matter  to  allege  in  his  excuse — as, 
that  the  prison  was  set  on  fire,  or  broken  open  by  enemies,  &c. ;  for, 
he  shall  be  concluded  by  the  record  of  the  commitment  to  deny  that  the 
priaonere  were  in  his  custody.'*  An  act  of  parliament  which  is  to  take 
effect  <«  from  and  after  the  passing  of  the  act,"  was  held  to  operate  by 
legal  relation  from  the  first  day  of  the  session :  Panter  v.  The  Attorney- 
General,  6  Bro.  P.  C.  486;  Latless  v.  Holmes,  4  T.  R.  660.  To  re- 
medy  the  inconvenience  which  was  found  to  arise  from  this  relation,  it 
was  found  necessary  to  pass  an  act  « to  prevent  acts  of  parliament 
from  taking  effect  from  a  time  prior  to  the  passing  thereof," — 33  Q.  3, 
^^Q-1  c.  13.  Lord  Holt,  in  St.  Andrew's,  Holborn,  v.  St.  Clement 
^  *Danes,  2  Salk.  606,  says,  <<  the  sessions,  as  well  as  the  term,  is 
but  one  day  in  law."  No  evidence  could  be  given,  therefore,  to  con- 
tradict the  record,  by  showing  that  the  party  was  convicted  after  the 
day  on  which  the  assizes  commenced.  <<  All  matters  of  record,  in  re- 
spect of  their  highness,  are  presumed  in  law  to  carry  in  themselves 
absolute  truth."  Plowd.  Com.  491  a.  The  same  doctrine  of  relation 
applies  to  judgments  at  common  law,  which  relate  to  the  first  day  of 
term,  though  delivered  after:  2  Wms.  Saund.  9  &,  n.  (5).  Hynde's 
Case,  4  Go.  Rep.  70,  is  also  an  authority  to  show  that  «<  an  averment 
cannot  be  taken  to  contradict  anything  within  the  record."  In  Lord 
Porchester  v.  Petrie,  3  Dougl.  261,  where  the  authorities  were  much 
considered,  Lord  Mansfield  says :  <<  It  is  an  ancient  and  fundamental 
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mftzimi  that  judgments  and  acts  of  parliament  are  of  the  first  day  of 
the  term  or  of  the  session.  As  to  judgments,  for  the  sake  of  a  lien  on 
land,  an  exception  has  been  introduced  by  8tatute.(a)  A  fiction  shall 
not  be  eantradietedf  in  order  to  defeat  the  ende  of  that  fiction  ;  but  it  may 
be  contradicted,  if  its  objects  are  not  thereby  destroyed."  And,  in 
delivering  the  ultimate  judgment  of  the  court,  his  Lordship  says:  <<It 
is  laid  down  in  Johnson  v.  Smith,  2  Burr.  950,  1  W.  BI.  207,  that 
judgments  shall  be  complete,  and  shall  bind,  to  all  intents  and  purposes, 
by  relation.  This  is  the  rule  of  the  common  law,  and  no  authority  can 
be  found  to  contradict  it.  In  Standford  t;.  Cooper,  Cro.  Gar.  102,  a 
aci.  fa.  was  brought  on  a  judgment  in  debt  obtained  in  Hilary  Term; 
the  defendant  pleaded  a  statute  acknowledged  the  22d  of  January; 
and,  on  demurrer,  it  was  adjudged  that  the  judgment  related  to  the 
essoin  day.  That  was  a  very  strong  case,  for,  the  statute  was  acknow- 
ledged on  the  day  before  the  first  day  of  the  term,  and  the  court, 
which  is  *bound  to  take  notice  of  its  own  proceedings,  must  know  p^. . 
and  see  that  the  judgment  could  not  be  given  till  the  23d  of  '- 
January,  and  consequently,  was  subsequent  to  the  statute.  They 
held,  however,  that  the  legal  fiction  and  relation  should  prevail  against 
the  truth  and  fact  of  the  case.  In  Oerrard  v.  Norris,  Latch,  53,  the 
plaintiff  was  in  under  an  elegit,  the  judgment  being  given  crastin. 
Trin.,  which  was  the  20th  of  June.  The  defendant  claimed  by  virtue 
of  an  extent  under  a  statute  of  the  same  term,  but  earlier,  viz.  the  20th 
of  June.  The  reporter  adds,  he  heard  that  it  was  adjudged  that  the 
plaintiff  had  the  better  right,  because  he  claimed  to  be  in  under  a 
judgment,  and  all  the  term  is  only  one  day  in  law.  In  that  case, 
the  attempt  was,  to  make  a  fraction  of  a  day;  and  the  defendant 
pleaded  that  his  statute  was  before  the  judgment,  but  the  court  would 
not  allow  it.  In  Miller  v.  Bradley,  8  Mod.  189,  the  defendant  moved 
to  have  the  execution  set  aside,  because  the  judgment  on  which  it  was 
taken  out  was  not  really  a  judgment  till  the  morrow  of  the  Holy 
Trinity,  and  so  was  not  sufficient  to  warrant  the  issuing  of  the  execu- 
tion; but  the  court  said  that  it  was  a  judgment  of  the  first  day  of  the 
term  in  which  it  was  obtained,  by  relation.  It  must,  from  the  argu- 
ment, have  been  sworn  that  the  judgment  was  not  in  truth  and  in  fact 
given  till  the  morrow  of  the  Holy  Trinity :  but  the  court  held,  that 
though  the  fact  appeared,  the  legal  relation  must  prevail."  Upon 
the  same  principle,  it  was  held,  in  Jacobs  v.  Miniconi,  7  T.  B.  81,  that 
the  death  of  the  defendant  between  the  commission  day  and  the  day  of 
trial,  is  not  a  ground  for  setting  aside  the  verdict  for  the  plaintiff.(i) 
[MAtLE,  J. — The  real  reason  for  that  is  given  in  the  case  in  Salkeld, 
which  is  referred  to,  viz.  that  it  is  a  remedial  law,  and  to  be  construed 

(a)  29  Car.  2,  c  3,  ss.  13, 14, 15. 

(6)  Ab  to  aittings  in  term,  see  Taylor  v,  Hairu,  3  B.  A;  P.  549. 
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j^-^  so  as  to  further  it.]  *In  Green  way  v.  Fisher,  7  B.  &  C.  486 
•  J  (E.  C.  L.  R.  vol.  14),  1  M.  &  R.  880,  where  a  verdict  in  trover 
was  obtained  in  vacation  against  a  trader,  who,  after  the  first  day  of 
the  next  term,  bat  before  final  judgment  was  signed,  became  bank- 
rupt,— ^it  was  held  that  final  judgment  signed  afterwards  during  the 
same  term,  related  to  the  first  day  of  the  term,  and  that  the  debt 
thereby  created  was  barred  by  the  bankrupt's  certificate.  In  Rex  v. 
Shaw,  R.  k  R.  C.  C.  526,  it  was  held,  that,  if  the  record  of  the  con- 
viction of  a  prisoner  is  produced  by  the  proper  ofiicer,  no  evidence  is 
admissible  to  dispute  what  it  states.  Where  fictions  of  law  operate 
hardship,  the  inconvenience  resulting  from  a  rigid  adherence  to  the 
strict  rule  of  law  is  in  many  cases  aided  by  amendments :  Ladd  v. 
Arnaboldi,  1  0.  &  J.  97,t  The  King  v.  Carlile,  2  B.  &  Ad.  362,  971 
(E.  C.  L.  R.  vol.  22).  But  this  is  not  a  case  in  which  the  court  would 
allow  an  amendment  to  defeat  the  policy  of  the  law. 

Maule,  J. — This  case  has  been  argued  before  us  in  a  very  learned 
and  elaborate  manner ;  every  authority  which  could  have  the  remotest 
possible  bearing  upon  the  subject,  has  been  referred  to :  but  I  must 
own  that  I  have  not  throughout  entertained  the  slightest  doubt.  The 
action  was  in  trover,  to  which  there  was  a  plea  of  not  possessed.  The 
plaintiff  claimed  the  goods  in  question  under  a  deed  of  assignment, 
executed  on  the  20th  of  March,  1851,  by  Thomas  Whitaker,  the  plain- 
tiflTs  brother.  It  appeared,  that  Thomas  Whitaker,  the  assignor,  and 
George  Whitaker,  his  father,  were  tried  and  convicted  of  felony  at  the 
last  Spring  Assizes  for  the  county  of  Cambridge ;  that  the  commission- 
day  of  the  Assizes  was  the  19th  of  March  ;  and  that  the  trial  and  con- 
viction of  the  prisoners  took  place  on  the  22d.  The  substantial  defend- 
ants in  this  action,  were,  the  Corporation  of  Cambridge,  who  claimed 
as  grantees  of  the  goods  and  chattels  of  felons  convict,  &c.  It  was 
^-^^  found  by  the  jury  *that  the  conveyance  under  which  the  plaintiff 
-^  claimed  was  executed  bonfi  fide  and  for  a  valuable  consideration ; 
and  he  had,  no  doubt,  a  good  title,  unless  it  was  taken  away  by  the 
assignor's  conviction.  The  record  of  the  conviction  was  produced  by 
the  defendant,  drawn  up  probably  at  his  instance ;  and  it  was  insisted 
that,  inasmuch  as  the  assizes  commenced  on  the  19th  of  March,  and 
the  record  in  point  of  form  showed  that  all  that  was  done  at  these 
assizes  took  place  on  that  day,  it  was  not  competent  to  the  plaintiff  to 
give  parol  evidence  that  the  conviction  in  point  of  fact  took  place  on 
the  22d,  for,  that  would  be  to  contradict  the  record.  The  record  of 
the  conviction  begins  with  a  caption,  that,  at  a  certain  assize  held  on 
the  19th  of  March,  1851,  at,  &c.,  the  jury  presented  so  and  so ;  and 
thereupon  it  is  considered,  &c.  I  find  no  allegation  that  the  thing 
took  place  on  the  particular  day,  except  as  above  mentioned.  It  must 
be  intended  that  the  conviction  took  place  at  the  assizes ;  and  it  must 
be  intended,  if  it  is  not  competent  to  the  plaintiff  to  show  the  contrary, 
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that  the  assizes  began  and  ended '  on  the  19th  of  March.  The  record 
is,  no  doubt,  evidence  of  the  matters  stated  in  it.  But  the  question  is^ 
whether,  where  the  assizes  continue  for  several  days^  it  may  not  be 
shown  that  in  point  of  fact  the  trial  and  conviction  did  not  take  place 
until  the  22d.  I  apprehend  that  it  may,  consistently  with  every 
principle  of  law,  and  everj  decided  case.  It  is  perfectly  well  known, 
and  is  indeed  matter  of  judicial  cognisance,  that  the  assizes  may,  with 
or  without  adjournment,  continue  beyond  a  day,  and,  so  continuing, 
may  without  any  impropriety  be  described  as  it  is  described  on  this 
record.  There  is  no  necessity  for  stating  any  adjournment  from  day  to 
day.  But,  is  it  to  be  said,  that,  because  the  proper  form  of  describing 
the  assizes,  is,  to  describe  them  as  being  held  on  the  commission-day, 
the  plaintiff  is  therefore  barred  from  showing  the  actual  fact  ?    It  is 
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said,  that,  by  offering  evidence  *to  show  that  the  conviction  took 
place  on  the  22d,  the  plaintiff  was  offering  to  prove  something 
inconsistent  with  and  contradictory  to  the  record.  That  is  a  fallacy. 
He  does  not  show  anything  inconsistent  with  the  record.  No  doubt,  it 
would  primS  facie  be  intended  that  the  assizes  in  question  finished  as 
well  as  began  on  the  19th  of  March :  but  that  expression  is  capable  of 
meaning  that  the  assizes  continued  beyond  the  one  natural  day ;  and, 
when  you  allege  that  the  conviction  actually  occurred  on  the  22d,  you 
are  not  showing  that  it  did  not  take  place  on  the  19th,  in  the  sense  in 
which  it  is  so  stated  in  the  record, — viz.  that  the  assizes  commenced  on 
the  19th,  and  that  the  conviction  took  place  during  the  continuance  of 
those  assizes.  There  is  no  more  inconsistency  in  that,  than  there  would 
be  in  showing  that  the  conviction  took  place  at  a  particular  hour  on  the 
19th ;  and  I  apprehend  nobody  would  deny  that  that  might  be  shown, 
if  necessary.  That  is  the  real  principle  upon  which  I  think  we  are  bound 
to  decide  this  case :  and  it  is  quite  reconcilable  with  the  doctrine  as  to 
fictions  of  law,  which  are  never  permitted  to  prevail  against  justice. 
In  Roe  d.  Wrangham  v.  Hersey,  8  Wils.  274,  it  is  said, — "  By  fiction 
of  law,  the  whole  term,  the  whole  time  of  the  assizes,  and  the  whole 
session  of  parliament,  may  be,  and  sometimes  are,  considered  as  one 
day ;  yet  the  matter  of  fact  shall  overturn  the  fiction,  in  order  to  do 
it  is  rather  a  legal  phrase  which  comprehends  every  day  of  the  asa^zes. 
justice  between  the  parties."  This  can  hardly  be  called  a  fiction  of  law ; 
Several  other  cases  have  been  cited  to  show  that  the  whole  term  is  in 
law  considered  as  one  day :  but  it  is  not  so  for  all  purposes,  otherwise 
there  could  not  have  been  several  return  days.  The  relation  to  the 
first  day  of  the  term  is  in  most  cases  matter  of  direct  operation  of  law, 
and  not  of  fiction.  Thus,  a  judgment,  though  signed  on  the  last  day 
of  the  term,  operates  and  takes  effect  from  the  first  day.  In 
^his  there  is  nothing  inconsistent  or  incongruous.  So,  an  eze-  ^^.g 
cution  has  relation  back  to  a  particular  time, — ^now,  to  the  time  ^ 
of  its  delivery  into  the  sheriff's  hands.     So,  in  the  case  of  bankruptcy, 
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the  property  vests  in  the  assignees  by  relation  from  the  act  of  bank* 
rnptcy.  That  is  the  nature  of  the  relation  to  the  first  day  of  term. 
In  the  case  of  acts  of  parliament,  it  had  been  judicially  deter- 
mined, that,  in  the  absence  of  any  particular  proyision  for  its  com- 
mencement, every  act  of  parliament  passed  in  a  session  took  effect 
from  the  first  day  thereof.  It  was  perfectly  competent  to  the  legisla- 
ture to  alter  that  relation.  There  was  no  question  of  fiction  of  law. 
Upon  the  broad  general  principle  that  the  truth  is  always  to  prevail 
against  fiction,  and  that  there  is  here  no  contradiction  in  substance  to 
what  is  stated  upon  the  record  which  was  produced,  the  case  of  the 
plaintiff  seems  to  me  to  be  unanswered. 

The  last  point  is  perfectly  new,  and  it  is  so  startling  that  I  do  not 
apprehend  it  will  ever  become  old.  No  doubt,  it  is  competent  to  the 
law  to  say  that  the  property  of  felons  shall  be  forfeited  from  the  first 
day  of  the  assizes.  But  the  law  has  not  said  so.  The  jury  in  this  case  have 
expressly  found  that  the  conveyance  to  the  plaintiff  was  bonft  fide,  and  for 
a  valuable  consideration.  If  the  argument  urged  on  behalf  of  the  de- 
fendant were  to  prevail,  the  effect  might  be, — in  a  place  like  Liverpool, 
for  instance,  where  the  assizes  frequently  continue  for  three  weeks, — 
that  a  prisoner  might  be  convicted  of  a  felony  committed  after  the  com- 
mencement of  the  assizes,  and,  supposing  him  to  be  a  trader,  all  dealings 
with  him  in  the  interim,  even  before  the  offence  committed,  would  be  inva- 
lidated.    I  cannot  think  the  law  could  sanction  so  manifest  an  absurdity. 

For  these  reasons,  I  think  the  rule  to  enter  a  verdict  for  the  de- 
fendant upon  the  issue  on  not  possessed,  should  be  discharged. 
♦'^Ql       *WiLLiAM8,  J. — I  am  entirely  of  the  same  opinion.     I  agree 

-^  with  my  Brother  Maule,  that  the  counsel  for  the  defendant  have 
cited  every  case  that  could  be  brought  to  bear  upon  this  case ;  and  I 
say  this,  because,  in  the  interval  between  the  commencement  and  the 
conclusion  of  the  argument,  I  have  been  unable  to  discover  any  autho- 
rities which  could  throw  any  additional  light  upon  the  question.  It  ia 
said  that  we  are  not  at  liberty  to  act  upon  the  truth,  but  that  we  are 
constrained  by  a  positive  rule  of  law  to  hold  that  the  conviction  of  the 
prisoners  took  place  on  the  first  day  of  the  assize.  If  the  argument  ia 
well  founded,  the  doctrine  must  equally  apply  to  bonfi  fide  purchases 
made  under  the  circumstances  alluded  to  by  my  Brother  Maule.  The 
consequences  are  so  absurd  as  to  induce  one  to  doubt  the  soundness  of 
the  rule  suggested.  I  agree  with  my  Brother  Maule  in  thinking,  that, 
though  for  some  purposes  the  whole  assizes  and  the  whole  term  are  to 
be  considered  as  one  legal  day,  the  court  is  bound,  if  required  for  the 
purpose  of  doing  substantial  justice,  to  take  notice  that  such  legal  day 
consists  of  several  natural  days,  or  even  of  a  fraction  of  a  day.  I 
therefore  think  it  was  competent  to  the  plaintiff  in  this  case  to  show 
that  the  assignor's  conviction  actually  took  place  on  a  day  posterior  to 
the  date  of  the  assignment,  and  that,  to  do  fio,  was  not  in  any  degree 
to  contradict  the  record.  Rule  discharged. 
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•WILLIAM  BEER  v.  ADAM  WARREN  BEER.   Feb.  5.  [♦GO 

The  sUtuto  of  apportionment,  4  W.  A,  e.  22,  doM  not  apply  as  between  the  personal  representa- 
tive and  the  heir  of  a  tenant  in  fee. 

A.  and  B.,  tenant!  in  eommon  in  fee,  made  a  Joint  demise  of  land  to  C,  with  a  general  redden- 
danit  not  saying  to  whom  the  rent  was  payable.  A.  died  on  the  15th  of  March,  1848,  and  B. 
received  the  half-year's  rent  dne  at  the  following  Lady-Day,  less  12«.  td.,  which  he  dedaeted 
as  the  share  of  A.'s  heir,  for  the  period  between  A.'s  death  and  the  time  the  half-year's  rent 
became  doe : — ^Held,  that,  althoagh  the  worde  of  the  demise  wore  joint,  the  reversions  were 
several,  and  the  rent  followed  the  reversions ;  and,  oonseqoenUy,  that  the  heir  of  A.  wae 
entitled  to  the  moiety  of  the  half-year's  rent  accming  at  Lady-Day,  1848,  and  might  maintain 
an  action  of  aeoonnt  against  B.,  as  bailiff,  upon  the  statute  4  Anne,  e.  16,  s.  27,  for  receiving 
more  than  hie  Jost  share. 

Held,  also,  on  motion  in  arrest  of  judgment,  that  the  declaration  was  good  without  an  averment 
that  a  reasonable  time  had  elapsed  between  the  request  to  aeeount  and  the  eommeneement  of 
the  action. 

This  was  an  action  of  account.  The  declaration  stated  that  one 
Thomas  Beer  was  seised  in  his  demesne  as  of  fee  of  and  in  one  undi- 
vided moiety  or  half  part,  the  whole  in  moieties  to  be  divided,  of  and 
in  certain  closes  or  pieces  or  parcels  of  land,  with  the  appurtenances, 
to  wit,  Cribhouse  Common,  Inner  Oribhouse  Common,  Lower  Furzej 
Piece,  Higher  Furzey  Piece,  and  Little  Common,  situate  in  the  parish 
of  Leigh,  in  the  county  of  Dorset,  and,  being  so  seised  of  and  in  one 
undivided  moiety  or  half  part,  the  whole  in  moieties  to  be  divided,  of 
and  in  the  said  closes  or  pieces  or  parcels  of  land,  with  the  appurte- 
nances, as  aforesaid,  he  the  said  Thomas  Beer  afterwards,  to  wit,  on  the 
8th  of  March,  1848,  died  seised  thereof;  whereupon  and  whereby  the 
said  undivided  moiety  or  half  part  of  and  in  the  said  closes  or  pieces 
or  parcels  of  land,  with  the  appurtenances,  then  descended  and  came 
to  the  plaintiff,  as  son  and  heir  of  one  William  Beer,  who  was  brother 
of  the  said  Thomas  Beer ;  and  thereby  he  the  plaintiff  then  became, 
and  from  thence  for  a  long  space  of  time,  to  wit,  hitherto,  was  seised 
of  and  in  the  same  undivided  moiety  or  half  part,  the  whole  in  moieties 
to  be  divided,  of  and  in  the  said  closes  or  pieces  or  parcels  of  land, 
with  the  appurtenances,  in  his  demesne  as  of  fee ;  and  the  defendant, 
during  all  the  time  aforesaid,  held  the  said  closes  or  pieces  or  parcels 
of  land,  with  the  appurtenances,  with  the  plaintiff,  as  tenants  in  com- 
mon :  and  the  defendant  had  '''also,  during  all  the  time  aforesaid,  ^^r.^ 
the  care  and  management  of  the  whole  of  the  said  closes  or  pieces  ^ 
or  parcels  of  land,  with  the  appurtenances,  to  receive  and  take  the 
rents,  issues,  and  profits  thereof,  and,  as  bailiff  of  the  plaintiff  of  what 
be  received  more  than  his  just  share  and  proportion  thereof,  to  render 
a  reasonable  account  thereof  to  the  plaintiff,  and  his  said  share  thereof, 
when  the  defendant  should  be  thereunto  afterwards  requested,  accord- 
ing to  the  form  of  the  statute  in  that  case  made  and  provided :  and, 
although  the  defendant,  during  the  time  aforesaid,  received  more  than 
his  just  share  and  proportion  of  the  rents,  issues,  and  profits  of  the 
aaid  closes  or  pieces  or  parcels  of  land,  with  the  appurtenances,  and 
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the  plaintiflTs  share  thereof,  that  is  to  say,  the  whole  of  the  rents,  issues, 
and  profits  of  the  said  closes  or  pieces  or  parcels  of  land,  with  the 
appurtenances ;  yet  the  defendant,  although  he  was  afterwards,  to  wit, 
on  the  18th  of  October,  1849,  requested  by  the  plaintiff  so  to  do,  had 
not  yet  rendered  a  reasonable  account  to  the  plaintiff  of  the  said  rents, 
issues,  and  profits  so  received  as  aforesaid,  or  either  of  them,  or  any 
part  thereof,  or  of  the  said  share  of  the  said  plaintiff,  or  any  part 
thereof,  but  had  hitherto  wholly  neglected  and  refused  so  to  do,  con- 
trary to  the  form  of  the  statute  in  that  case  made  and  provided ;  where- 
fore  the  plaintiff  said  he  was  in^n'ed,  and  had  sustained  damage  to  the 
value  of  100^,  and  therefore  he  brought  suit,  &c. 

The  defendant  pleaded, — First,  that  the  said  Thomas  Beer  was  not 
seised  of  any  such  undivided  moiety  of  the  said  several  closes  or  pieces 
or  parcels  of  land,  with  the  appurtenances,  in  the  declaration  mentioned, 
or  of  any  or  either  of  them,  as  the  plaintiff  had  above  thereof  in  his 
said  declaration  alleged ;  concluding  to  the  country. 

Secondly, — that  the  said  several  closes,  pieces,  or  parcels  of  land, 
with  the  appurtenances,  in  the  declaration  mentioned^  did  not,  nor  did 
any  or  either  of  them,  '''descend  or  come  to  the  plaintiff  as  son 
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and  heir  of  the  said  William  Beer,  in  the  declaration  alleged  to 


have  been  the  brother  of  the  said  Thomas  Beer,  in  manner  and  form 
as  the  plaintiff  had  above  thereof  alleged,  or  in  any  other  manner  what- 
soever ;  nor  was  the  plaintiff  ever  seised  in  his  demesne  as  of  fee  of 
and  in  the  said  undivided  moiety  or  half  part  of  or  in  the  said  closeS) 
pieces,  or  parcels  of  land,  with  the  appurtenances,  or  of  any  or  either 
or  any  part  thereof,  in  manner  and  form  as  the  plaintiff  had  above  in 
that  behalf  in  his  said  declaration  alleged ;  concluding  to  the  country. 

Thirdly, — that  he  the  defendant  did  not  hold  the  said  closes,  pieoeSi 
or  parcels  of  land,  with  the  appurtenances,  or  any  or  either  of  them, 
or  any  part  thereof,  together  with  the  plaintiff,  as  tenants  in  common, 
in  manner  and  form  as  the  plaintiff  had  above  in  his  said  declaration  in 
that  behalf  alleged ;  concluding  to  the  country. 

Fourthly, — that  he  the  defendant  had  not,  during  the  said  time  in 
ti^e  declaration  mentioned,  or  at  any  other  time,  the  care  and  manage- 
ment  of  the  whole  of  the  said  closes  or  pieces  or  parcels  of  land,  with 
the  appurtenances,  or  of  any  or  either  or  any  part  thereof,  to  receive 
and  take  the  rents,  issues,  or  profits  thereof,  or,  as  bailiff  of  the  plain- 
tiff, of  what  he  received  more  than  his  just  share  and  proportion  of  the 
same,  to  render  a  reasonable  account  of  the  same  to  the  plaintiff,  and 
his  just  share  thereof,  in  manner  and  form  as  the  plaintiff  had  above 
in  his  said  declaration  in  that  behalf  alleged;  concluding  to  the  country* 

Fifthly, — that  he  the  defendant  never  did  receive  more  than  his  just 
diare  and  proportion  of  the  rents,  issues,  and  profits  of  the  said  closes, 
pieces,  or  parcels  of  land,  with  the  appurtenances,  or  of  any  or  either 
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or  any  part  thereof,  in  manner  and  form  as  the  plaintiff  had  above  in 
his  said  declaration  in  that  behalf  alleged ;  concluding  to  the  country. 

♦Sixthly, — that  he  the  defendant  was  not,  on  the  day  and  p^^« 
year,  in  that  behalf  mentioned  in  the  declaration,  or  at  any  time  '- 
before  the  commencement  of  this  suit,  reasonably  requested  by  the 
plaintiff  to  render  any  account  to  the  plaintiff  of  the  said  rents,  issues, 
and  profits  so  received  as  in  the  said  declaration  mentioned,  in  manner 
and  form  as  the  plaintiff  had  above  in  his  said  declaration  in  that  behalf 
alleged ;  concluding  to  the  country.    , 

Seventhly, — that  he  the  defendant,  theretofore,  to  wit,  when  and  so 
soon  as  he  was  thereunto  requested  by  the  plaintiff,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  18th  of  October,  1849,  did 
duly  render  a  reasonable  account  to  the  plaintiff  of  all  rents,  issues, 
and  profits  received  by  the  defendant,  being  more  than  his  just  share, 
and  of  the  said  share  of  the  plaintiff,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, — verification. 

The  plaintiff  joined  issue  on  the  first  six  pleas,  and  replied  to  the 
last,  that  he  the  defendant  did  not  render  a  reasonable  account  to  the 
plaintiff,  of  the  rents,  issues,  and  profits  in  the  declaration  mentioned, 
in  manner  and  form  as  the  defendant  had  above  in  his  said  last  plea  in 
that  behalf  alleged ;  concluding  to  the  country.     Issue  thereon. 

The  cause  was  tried  before  Lord  Campbell  at  the  Dorchester  Summer 
Assizes,  1851,  when  the  following  facts  appeared  in  evidence : — 

In  the  year  1838,  the  defendant  Adam  Warren  Beer,  and  his  brother 
Thomas  Beer,  the  uncle  of  the  plaintiff,  purchased  of  one  Kellaway  the 
property  in  question,  consisting  of  about  thirty-four  acres  of  freehold 
land  on  Founts  Common,  for  the  sum  of  600Z. ;  and  the  same  was  con- 
veyed to  them  by  indentures  of  lease  and  release  of  the  27th  and  28th 
of  December,  1883,  a%  tenants  in  common^  in  fee. 

*0n  the  31st  of  January,  1845,  by  articles  of  agreement  made  p^^ 
<<  between  Thomas  Beer  and  Adam  Warren  Beer,  for  themselves  ^ 
and  the  survivor  of  them^  their  heirs,  executors,  and  administrators,  of 
the  one  part,  and  Benjamin  Neal,  for  himself,  his  heirs,  executors,  and 
administrators,  of  the  other  part,"  the  land  in  question,  together  with 
about  sixty  acres  of  copyhold  land,  was  demised  to  Neal  for  five  years 
from  the  25th  of  March  then  next,  if  the  estate  and  interest  of  the  said 
Thomas  Beer  and  Adam  Warren  Beer  should  so  long  continue,  at  the 
yearly  rent  of  1352.,  payable  half  yearly,  on  the  29th  of  September 
and  the  25th  of  March  in  every  year,  the  first  half-yearly  payment  of 
such  rent  to  be  made  on  the  29th  of  September  next  ensuing.  Th^ 
agreement  contained  a.  covenant  by  Neal  to  <<  well  and  truly  pay  the 
said  rent  of  135Z.  at  the  time  and  in  manner  aforesaid,"  and  various 
other  covenants  regulating  the  mode  of  enjoyment  of  the  demised  land, 
and  also  an  agreement,  that,  <<  if,  at  the  expiration  of  any  half-year 
during  the  said  term,  there  shall  be  only  due  from  the  said  Benjamin 
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Neal  one  half-year's  rent  for  the  said  premises,  that  then  and  in  such 
case,  hut  not  otherwise,  the  said  Thomas  Beer  and  Adam  Warren  Beer 
shall  allow  to  the  said  Benjamin  Neal  three  calendar  months  for  pay- 
ment thereof,  and  shall  not  take  any  means  to  recover  the  same  in  the 
mean  time,  provided  there  is  always  sufficient  stock  on  the  farm  to 
answer  the  rent." 

Thomas  Beer  died  on  the  15th  of  March,  1848,  leaving  the  plaintifl^ 
his  nephew,  his  heir-at-law. 

Neal,  the  tenant,  who  was  called  as  a  witness,  proved,  that,  when  he 
paid  the  defendant  the  half-year's  rent  due  at  Lady-Day,  1848,  the 
defendant  left  129.  6d.  in  his  hands,  observing  that  there  would  be  a 
question  as  to  the  part  called  Founts  Common ;  and  that,  when  the 
half-year's  rent  due  respectively  at  Michaelmas,  1848,  and  Lady-Day, 
^^.^  1849,  were  paid,  the  defendant  on  each  occasion  *left  in  his  hands 
-'  61,  IO9.  for  the  moiety  of  the  rent  in  respect  of  the  closes  on 
Founts  Common.  Neal  stated  that  Founts  Common  was  not  worth 
more  than  151.  or  202.  a  year. 

On  the  part  of  the  defendant,  it  was  insisted  that  there  was  no  case 
to  go  to  the  jury, — that  this  was  not  the  case  of  one  tenant  in  common 
being  bailiff  of  the  other  within  the  statute  4  Anne,  c.  16,  s.  27, — that 
the  two  having  demised  jointly,  the  right  to  receive  the  rent,  and  the 
power  to  enforce  it,  at  law,  survived  to  the  surviving  tenant  in  com- 
mon, though  in  equity  he  would  be  trustee  for  the  party  entitled  to  the 
share  of  the  other  tenant  in  common, — and  that  the  evidence  showed 
that  the  defendant  had  not  received  more  than  his  share. 

His  lordship  said  that  the  plaintiff  and  defendant  were  clearly  tenants 
in  common ;  that  the  question  was,  whether  or  not  the  defendant  ought 
to  account ;  that,  if  he  had  not  received  too  much  he  would  have  the 
benefit  of  that  fact  under  the  judgment ;  that,  as  to  the  first  half-year's 
rent  accruing  since  the  death  of  Thomas  Beer,  he  clearly  did  receive 
more  than  his  share,  for  he  received  all  but  12s.  6d. ;  and  that,  as  to 
the  subsequent  half-years,  he  had  taken  upon  himself  to  assess  and 
apportion  the  rent  of  Founts  Common,  leaving  6{.  IO9.  on  each  occasion 
in  the  tenant's  hands ;  and  that  this  he  had  no  right  to  do. 

The  jury  returned  a  verdict  for  the  plaintiff  upon  all  the  issues. 

Butty  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new  trial, 
en  the  ground  of  misdirection,  and  that  the  verdict  was  against  evi* 
dence.  He  cited  Wheeler  v.  Home,  Willes,  208,  Eason  v.  Henderspn, 
12  Q.  B.  986  (E.  C.  L.  R.  vol.  64),  and  Sturton  v.  Richardson,  18  M. 
k  W.  17,t  and  also  the  statutes  of  apportionment,  11  G.  2,  c.  19,  s. 
16,  and  4  &  5  W.  4,  c.  22,  s.  2.  He  also  moved  to  arrest  the  judgment, 
*(%(il  ^^  ^^^  ground,  first,  that  the  declaration  was  ^defective,  in  merely 
-^  setting  out  the  plaintiff's  title,  and  not  showing,  as  in  Eason  t^. 
Henderson,  the  title  of  the  defendant^  but  merely  averring  that  the 
defendant  held  the  premises  with  the  plaintiff,  as  tenants  in  common. 
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[Maulb,  J. — ^The  declaration  might  haye  been  bad  on  demurrer,  as 
containing  a  defective  statement  of  the  defendant's  title :  but  it  is  some 
statement.  How  can  the  plaintiff  know  the  defendant's  title  ?]  He 
mast  know  the  title  of  his  co-tenant ;  otherwise  he  could  not  charge  him 
in  account.  At  all  events,  the  declaration  is  bad,  for  not  alleging  that 
a  reasonable  time  for  rendering  an  account  elapsed  after  the  demand 
and  before  the  commencement  of  the  action. 

The  rule  having  been  granted  generally, 

Ball  and  Sake  now  showed  cause. — There  was  no  misdirection. 
The  27th  section  of  the  4  Anne,  c.  16,  which  is  given  in  lieu  of  the 
remedy  in  equity,  enacts  <<  that  actions  of  account  shall  and  may  be 
brought  and  maintained  against  the  executors  and  administrators  of 
every  guardian,  bailiff,  and  receiver,  and  also  by  one  joint-tenant,  and 
tenant  in  common,  his  executors  and  administrators,  against  the  other, 
as  bailiff,  for  receiving  more  than  comes  to  his  just  share  or  proportion, 
and  against  the  executor  and  administrator  of  such  joint-tenant  or 
tenant  in  common."  Under  that  statute,  the  defendant  was  clearly 
bound  to  account  to  the  plaintiff  for  the  moiety  of  the  rent  in  ques- 
tion which  descended  to  him  as  heir  to  Thomas  Beer.  The  statutes 
of  apportionment  clearly  do  not  apply  to  this  case.  The  15th  sec- 
tion of  the  11  G.  2,  c.  19,  enacted,  «<that,  where  any  tenant  for  life 
shall  happen  to  die  before  or  on  the  day  on  which  any  rent  was  re- 
served or  made  payable  upon  any  demise  or  lease  of  any  lands,  tene- 
ments, or  hereditaments  which  determined  on  the  death  of  such  tenant 
for  life,  the  executors  or  administrators  of  such  tenant  *for  life  p^^- 
shall  and  may  in  an  action  on  the  case  recover  of  and  from  such  ^ 
under-tenant  or  under-tenants  of  such  lands,  tenements,  or  heredita- 
ments, if  such  tenant  for  life  die  on  the  day  on  which  the  same  was 
made  payable,  the  whole,  or,  if  before  such  day,  then  a  proportion  of  such 
rent  according  to  the  time  such  tenant  for  life  lived  of  the  last  year,  or 
quarter  of  a  year,  or  other  time  in  which  the  said  rent  was  growing  due 
as  aforesaid,  making  all  just  allowances,  or  a  proportionable  part  there- 
of respectively."  Then  came  the  4  &  6  W.  4,  c.  22,  the  1st  section  of 
which,  reciting  the  above  provision,  and  reciting  that  doubts  had  been 
entertained  whether  it  applied  « to  every  case  in  which  the  interests 
of  tenants  determine  on^the  death  of  the  person  by  whom  such  interests 
have  been  created,  and  on  the  death  of  any  life  or  lives  for  which  such 
person  was  entitled  to  the  lands  demised,  although  every  such  case  is 
within  the  mischief  intended  to  have  been  remedied  and  prevented  by 
the  said  act,  and  it  is  therefore  desirable  that  such  doubts  should  be 
removed  by  a  declaratory  law ;"  and  further  reciting,  that,  <«  by  law, 
Mats,  annuities,  and  other  payments  due  at  fixed  or  stated  periods  are 
not  apportionable  (unless  express  provision  be  made  for  the  purpose)^ 
from  which  it  often  happens  that  persons  (and  their  representatives) 
whose  income  is  wholly  or  principally  derived  from  these  sources,  by 
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the  determination  thereof  before  the  period  of  payment  arrives,  are 
deprived  of  means  to  satisfy  just  demands,  and  other  evils  arise  from 
such  rents,  annuities,  and  other  ^payments  not  being  apportionable, 
which  evils  require  remedy :"  it  then  proceeds  to  enact  <<  that  rents 
reserved  and  made  payable  on  any  demise  or  lease  of  lands,  tenements, 
or  hereditaments  which  have  been  and  shall  be  made,  and  which  leases 
or  demises  determined  or  shall  determine  on  the  death  of  the  person 
making  the  same  (although  such  person  was  not  strictly  tenant  for  life 
♦fiftl  *^®''®^0»  ^^  ^^  ^^^  *death  of  the  life  or  lives  for  which  such  per- 
^  son  was  entitled  to  such  hereditaments,  shall,  so  far  as  respects 
the  rents  reserved  by  such  leases,  and  the  recovery  of  a  proportion 
thereof  by  the  person  granting  the  same,  his  or  her  executors  or  admi- 
nistrators (as  the  case  may  be),  be  considered  as  within  the  provision^ 
of  the  said  recited  act.*'  And  the  2d  section  enacts,  "  that  all  rents- 
service  reserved  on  any  lease  by  a  tenant  in  fee  or  for  any  life  [less] 
interest,  or  by  any  lease  granted  under  any  power  (and  which  leases 
shall  have  been  granted  after  the  passing  of  this  act),  and  all  rents- 
charge  and  other  rents,  annuities,  pensions,  dividends,  moduses,  com- 
positions, and  all  other  payments  of  every  description,  in  the  united 
kingdom  of  Great  Britain  and  Ireland,  made  payable  or  coming  due  at 
fixed  periods  under  any  instrument  that  shall  be  executed  after  the 
passing  of  this  act,  or  (being  a  will  or  testamentary  instrument)  that 
shall  come  into  operation  after  the  passing  of  this  act,  shall  be  appor- 
tioned so  and  in  such  manner,  that,  on  the  death  of  any  person  inte- 
rested in  any  such  rents,  annuities,  pensions,  dividends,  moduses,  compo- 
sitions, or  other  payments  as  aforesaid,  or  in  the  estate,  fund,  office,  or 
benefice  from  or  in  respect  of  which  the  same  shall  be  issuing  or  derived, 
or  on  the  determination  by  any  other  means  whatsoever  of  the  interest 
of  any  such  person,  he  or  she,  and  his  or  her  executors,  administrators, 
or  assigns,  shall  be  entitled  to  a  proportion  of  such  rents,  annuities,  &c., 
according  to  the  time  which  shall  have  elapsed  from  the  commencement 
or  last  period  of  payment  thereof  respectively  (as  the  case  may  be), 
including  the  day  of  the  death  of  such  person,  or  of  the  determination 
of  his  or  her  interest,  all  just  allowances  and  deductions  in  respect  of 
charges  on  such  rents,  annuities,  &c.,  and  other  payments,  being  made ; 
and  that  every  such  person,  his  or  her  executors,  administrators,  and 


♦69] 


assigns,  shall  have  such  and  the  same  remedies  at  law  *and  in 


equity  for  recovering  such  apportioned  parts  of  the  said  rents, 
annuities,  &c.,  when  the  entire  portion  of  which  such  apportioned  parts 
shall  form  part  shall  become  due  and  payable,  and  not  before,  as  he, 
she,  or  they  would  have  had  for  recovering  and  obtaining  such  entire 
rents,  annuities,  &c.,  if  entitled  thereto;  but  so  that  persons  liable  to 
pay  rents  reserved  by  any  lease  or  demise,  and  the  lands,  tenements, 
and  hereditaments  comprised  therein,  shall  not  be  resorted  to  for  such 
apportioned  parts  specifically  as  aforesaid,  but  the  entire  rents  of  which 
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Buch  portions  shall  form  a  part  shall  he  receiyed  and  recovered  by  the 
person  or  persons  who  if  this  act  had  not  passed  would  have  been 
entitled  to  such  entire  rents ;  and  such  portions  shall  be  recoverable 
from  such  person  or  persons  bj  the  parties  entitled  to  the  same  under 
this  act,  in  any  action  or  suit  at  law  or  in  equity."  Browne  v.  Amyot, 
8  Hare,  173,  is  a  distinct  authority  to  show  that  that  statute  applies 
to  cases  in  which  the  interest  of  the  person  interested  in  such  rents  and 
payments  is  terminated  by  his  death,  or  by  the  death  of  another  per- 
son ;  but  does  not  apply  to  the  case  of  a  tenant  in  fee,  or  provide  for 
apportionment  of  rent  between  the  real  and  personal  representative  of 
such  person,  whose  interest  is  not  terminated  at  his  death :  and  that  case 
is  cited  with  approbation  in  Sugden's  Vendors  and  Purchasers,  11th 
ed.  Vol.  1,  p.  220. 

Thomas  Beer  and  Adam  Warren  Beer  being  tenants  in  common,  the 
right  of  the  former  upon  his  death  descended  to  the  plaintiff,  and  he 
was  entitled  to  a  moiety  of  the  half-year's  rent  accruing  at  the  Lady- 
Day  next  after  such  death.  Where  tenants  in  common  join  in  making 
a  lease,  though  they  use  joint  words,  the  lease  operates  in  law  as  the 
separate  lease  of  each  for  his  moiety ;  the  estates  are  several,  and  the 
reversions  several;  1  Rolle  Abr.  Estoppell  (B),  pi.  4,  p.  877;  Bac. 
Abr.  Joint'TenanU  (H);  Co.  Litt.  45  a,  197  a;  Knight's  Case, 
♦Sir  F.  Moore,  199,  202 ;  Justice  Windham's  Case,  6  Co.  Rep.  j.^.^ 
7;  Mallory's  Case,  6  Co.  Rep.  Ill  b;  Heatherley  d.  Worthing-  •- 
ton  V.  Weston,  2  Wils.  282 ;  Challoner  v.  Davies,  1  Lord  Raym.  404. 
[Mauls,  J. — Do  you  say,  that,  if  two  tenants  in  common  grant  a  lease 
purporting  to  be  a  joint  lease,  that  will  enure  as  a  reservation  in  respect 
of  the  several  reversions  ?]  The  authorities  are  distinct  to  that  effect. 
In  Littleton,  §314,  it  is  said:  <(If  there  be  two  tenants  in  common  of 
certain  land,  in  fee,  and  they  give  this  land  to  a  man  in  tail,  or  let  it  to 
one  for  term  of  life,  rendering  to  them  yearly  a  certain  rent,  and  a 
pound  of  pepper,  and  a  hawk  or  a  horse,  and  they  be  seised  of  this 
service,  and  afterwards  the  whole  rent  is  behind,  and  they  distraia  for 
this,  and  the  tenant  maketh  rescous :  in  this  case,  as  to  the  rent  and 
pound  of  pepper,  they  shall  have  two  assizes,  and  as  to  the  hawk  or 
horse  but  one  assize.  And  the  reason  why  they  shall  have  two  assizes 
as  to  the  rent  and  pound  of  pepper  is  this,  insomuch  as  they  were 
tenants  in  common  in  several  titles,  and  when  they  made  a  gift  in  tail 
or  lease  for  life,  saving  to  them  the  reversion,  and  rendering  to  them  a 
certain  rent,  &c.,  such  rent  is  incident  to  their  reversion  ;  and  for  that 
their  reversion  is  in  common  and  by  several  titles,  as  their  possession 
was  before,  the  rent  and  other  things  which  may  be  severed,  and  were 
reserved  unto  them  upon  the  gift,  or  upon  the  lease,  which  are  incidents 
by  the  law  to  their  reversion,  such  things  so  reserved  were  of  the 
nature  of  the  reversion.  And  insomuch  as  the  reversion  is  to  them  in 
common  by  several  titles,  it  behoveth  that  the  rent  and  the  pound  of 
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pepper,  which  may  be  seyeredi  be  to  them  in  common  and  by  several 
titles.  And  of  this  they  shall  have  two  assises,  and  each  of  them  in 
his  assize  shall  make  his  plaint  of  the  moiety  of  the  rent  and  of  the 
moiety  of  the  poand  of  pepper.  But  of  the  hawk  or  of  the  horse, 
which  cannot  be  seyered,  they  shall  have  but  one  assize ;  for,  a  man 
*711  ^^^^^^  *make  a  plaint  in  an  assize  of  the  moiety  of  a  hawk,  nor 

^  the  moiety  of  a  horse,  &c.  In  the  same  manner  it  is  of  other 
rents  and  of  other  services  which  tenants  in  common  have  in  gross  by 
divers  titles,  &c."  In  Piatt  on  Leases,  136,  it  is  said,  that,  « where 
tenants  in  common  concur  in  granting  a  lease,  each  of  them  usually 
demises  according  to  his  respective  estate  and  interest,  the  instrument 
containing  ope  habendum  of  the  whole  estate,  but  a  separate  reddendum 
to  each  of  the  lessors,  and  a  separate  covenant  for  payment  of  the 
rent.  But,  as,  under  a  lease  in  this  form,  the  lessors  mu$t  bring  sepi^ 
rate  actions  of  debt  for  their  respective  portions  of  the  rent,  or  of 
covenant  for  damages  in  respect  of  their  several  shares,  a  course  of 
proceeding  harassing  to  the  lessee,  without  a  corresponding  advantage 
to  the  lessors,  it  seems  better  that  the  demise  should  be  joint,  with  one 
reddendum  of  the  entire  rent  to  the  lessors,  simply,  which  will  not  pre* 
vent  their  taking  it  as  tenants  in  common,  the  rent  following  the 
reversion  (Litt.  §  314,  Go.  Litt.  197  a),  and  a  covenant  with  them  for 
payment,  in  which  case  they  may  join  in  an  action  of  covenant,  or  sue 
separately  in  debt,  at  their  option."  In  Doe  d.  Poole  v.  Errington,  1 
Ad.  &  E.  750  (E.  C.  L.  R.  vol.  28),  8  N.  &  M.  646,  it  was  held  that  a 
count  in  ejectment,  laying  a  joint  demise  by  two,  is  not  supported  by 
proving  the  two  to  be  entitled  as  tenants  in  common.  The  absolute 
value  of  Pounts  Common  was  not  very  accurately  ascertained.  But  it 
may  be  assumed  to  have  been  202.  or  25L  a  year.  The  defendant 
received  the  entire  half-year's  rent  which  accrued  due  at  Lady-Day, 
1848,  less  12«.  6d.,  which  he  allowed  to  remain  in  the  tenant's  hands. 
[Williams,  J. — If  the  other  side  can  show  that  this  was  a  joint-tenancy, 
or  that  Sir  J.  Wigram  and  Lord  Campbell  were  wrong  in  the  view  they 
took,  they  will  succeed  upon  this  rule ;  otherwise,  not.] 
^,.Q^      As  to  the  form  of  the  declaration, — None  of  the  '''precedents 

-^  ancient  or  modern  (with  a  single  exception)  contain  the  averment 
for  the  want  of  which  it  is  suggested  that  this  declaration  is  bad ;  see 
1  Went.  PI.  Account,  pp.  81—89 ;  Wheeler  v.  Home,  Willes,  208 ; 
Godfrey  v.  Saunders,  8  Wils.  73 ;  Baxter  v.  Hozier,  5  N.  C.  288,  7 
Scott,  233.  It  is  true,  the  pleader,  in  Eason  v.  Henderson,  12  Q.  B. 
986  (E.  C.  L.  R.  vol.  64),  has  thought  fit  to  insert  an  averment  « that 
a  reasonable  time  has  elapsed  since  such  request,  and  before  the  com- 
mencement of  the  action :"  but  there  is  nothing  in  the  statute  of  Anne 
to  warrant  it. 

Butt  and  FfookSy  in  support  of  the  rule. — The  judgment  of  Erie,  J., 
in  Doe  d.  Campbell  v.  Hamilton,  13  Q.  B.  977  (E.  C.  L.  B.  vol.  66), 
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containa  Tery  convincing  reasons  to  show,  that,  where  there  is  a  joint 
demise  by  two  tenants  in  common,  both  must  join  in  enforcing  it,  or  the 
right  passes  to  the  survivor.     That  case  expressly,  overrules  Doe  d. 
Poole  V.  Errington.     [Maulb,  J. — Does   Mr.  Justice  Erie  refer  to 
Gyles  V.  Kempe,  1  Freem.  235,  which  is  directly  in  point  with  Doe  d. 
Poole  v.  Errington  ?]     He  does  not.     At  all  events,  if  the  co-tenant  in 
common  is  not  entitled  by  survivorship,  he  is  clearly  entitled  to  take 
the  rent  as  trustee  for  the  person  beneficially  interested.    In  Anderson 
If.  Martindale,  1  East,  497,  it  was  held,  that  a  covenant  to  and  with 
A.|  his  executors,  administrators,  and  assigns,  and  to  and  with  B.  and 
her  assigns,  to  pay  an  annuity  to  A.,  his  executors,  &c.,  during  B.'s 
life,  was  a  joint  covenant  to  A.  and  B.,  in  which  they  had  a  joint  legal 
interest,  although  the  benefit  were  for  A.  only ;  and  therefore,  on  the 
death  of  A.,  the  right  of  action  survived  to  B.,  and  A.'s  administrator 
could  not  sue  on  the  covenant.     Bradbnme  v.  Botfield,  14  M.  k  W. 
559,t  is  also  an  authority  to  show  that  the  right  to  sue  upon  the  cove- 
nants in  this  lease  would  survive  to  the  defendant.     The  whole  p^..^ 
*8cope  of  this  lease  shows  that  it  was  intended  to  be  a  joint  '- 
demise :  all  the  covenants  of  the  tenant  are  with  the  two  lessors,  with 
the  exception  of  the  reddendum,  which  is  general.     [Maulb,  J. — 
Yielding  and  paying  to  the  persons  entitled  to  the  reversion.]     In 
Wallace  v.  MXaren,  1  M.  &  By.  516,  it  was  held,  that,  upon  a  lease 
by  tenants  in  common,  the  survivor  might  sue  for  the  whole  rent, 
although  the  reservation  be  to  the  lessors  according  to  their  several  and 
respective  interests  therein.     [Williams,  J. — ^The  remark  there,  that 
the  survivor  may  sue  for  the  whole,  is  unnecessary  to  the  decision.] 
This  being  a  joint  demise,  according  to  the  decision  of  the  Exchequer 
Chamber  in  Wetherell  v.  Langston,  1  Exch.  634,f  both  lessors  must 
clearly  have  joined  in  an  action  upon  it.     [Maulb,  J. — That  only  con- 
firms what  was  decided  in  the  last  case,  viz.  that,  where  two  jointly 
demise,  they  must  sue  jointly,  unless  that  is  dispensed  with  by  the  act 
of  the  law,  as  in  the  case  of  survivorship.]    In  Foley  v.  Adenbrooke,  4 
Q.  B.  197  (E.  C.  L.  R.  vol.  31),  8  G.  &  D.  64,  a  declaration,  in  cove- 
nant at  the  suit  of  E.,  stated,  that  F.  and  W.  demised  lands  and  iron 
mines  of  one  undivided  moiety  of  which  F.  was  seised  in  fee,  to  the 
defendant  for  a  term  of  years,  the  defendant  covenanting  with  F.  and 
W.,  and  their  heirs,  &c.,  to  erect  and  work  furnaces,  to  repair  the  pre- 
mises and  work  the  mines ;  and  that  F.  died,  and  that  the  plaintiff  was 
F.'s  heir :  and  breaches  of  the  covenants  were  assigned,  committed 
since  F.'s  death.     Upon  a  plea,  that  W.  survived  F.,  it  was  held,  on 
demurrer,  that  the  action  brought  by  E.  without  W.  could  not  be 
maintained.    Lord  Dbnmak,  in  delivering  the  judgment  of  the  court, 
there  says :  «  Several  cases  were  cited  upon  the  argument, — Anderson 
ft.  Martindale,  1  East,  497,  James  v.  Emery,  8  Taunt.  245  (E.  C.  L.  R. 
ToL  1),  2  J.  B.  Moore,  195  (E.  C.  L.  R.  vol.  4),  Kitchen  v.  Buckly,  1 
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Lev.  109,  Harrison  v.  Barnbj,  5  T.  B.  246,  Eccleston  v.  Clipsham,  1 
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Saund.  158,  and  others, — which  it  is  not  ^necessary  more  par- 
ticularly to  refer  to.  But  the  result  of  the  cases  appears  to  be  this, 
that,  where  the  legal  interest  and  cattse  of  action  of  the  covenantees  are 
several,  they  should  sue  separately,  though  the  covenant  be  joint  in 
terms ;  but  the  several  interest  and  the  several  ground  of  action  must 
distinctly  appear,  as  in  the  case  of  covenants  to  pay  separate  rents  to 
tenants  in  common  upon  demises  by  them ;  or,  as  in  the  instance  cited 
fi^om  Slingsby's  Case,  5  Go.  Bep.  18  b,  in  note  (1)  to  the  case  of  Ec- 
cleston V.  Glipsham,  1  Saund.  155,  where  a  man  by  indenture  demised 
Blackacre  to  A.,  Whiteacre  to  B.,  and  Greenacre  to  0.,  and  covenanted 
with  them,  and  each  of  them,  that  he  had  good  title,  each  might  main- 
tain an  action  for  his  particular  damage  by  a  breach  of  that  covenant. 
On  the  other  hand,  it  appears  from  several  cases,  ^hat,  if  the  cause  of 
action  he  joint,  the  action  should  be  joint,  though  the  interest,  be  several: 
Goryton  v.  Lithebye,  2  Saund.  115 ;  Martin  v.  Grompe,  1  Lord  Raym. 
840,  Gomb.  474, 1  Salk.  444;  Wilkinson  v.  Hall,  1  N.  G.  718,  1  Scott, 
675.  In  the  present  case,  the  covenants  for  breach  of  which  the  action 
is  brought  are  such  as  to  give  the  covenantees  a  joint  interest  in  the 
performance  of  them :  and  the  terms  of  the  indenture  are  such  that  it 
seems  clear  that  the  covenantees  might  have  maintained  a  joint  action 
for  breach  of  any  of  them.  Upon  this  point,  the  case  of  Kitchen  v. 
Bockly,  1  Lev.  109,  is  a  clear  authority :  and  the  case  of  Petrie  v. 
Bury,  3  B.  &  G.  853,  5  D.  &  R.  152,  shows  that,  if  the  covenantees 
could  sue  jointly,  they  are  bound  to  do  so."  These  authorities  show 
that  the  defendant  received  the  rent  in  question  in  the  character  of 
covenantee,  and  not  as  bailiff,  and  therefore  that  this  action  is  not 
maintainable.  That  the  demise  was  intended  to  be  joint,  is  clear  from 
the  whole  tenor  of  it.  In  the  first  place,  it  is  expressed  to  be  made 
<(  between  Thomas  Beer  and  Adam  Warren  Beer, /or  themselves  and  the 
^,._  survivor  of  them,  *Skni  Neal ;"  and  the  tenant,  amongst  other 
^  things,  covenants  not  to  assign  or  underlet  without  the  consent 
in  writing  of  both  the  lessors ;  and  further  to  pay  to  the  two,  pre- 
viously to  taking  possession,  the  sum  of  101,  for  certain  manure. 

There  are  many  cases  in  which  the  declaration  has  been  held  bad,  in 
arrest  of  judgment,  for  want  of  an  averment  that  a  reasonable  time 
has  elapsed  for  doing  the  thing  the  omission  to  do  which  is  complained 
of,  and  the  like ;  as  in  Morton  v.  Lamb,  7  T.  R.  125,  Stavart  v,  East- 
wood, 11  M.  &  W.  197,t  Burton  v.  Griffiths,  11  M.  &  W.  817.t  In 
E&son  V.  Henderson,  12  Q.  B.  986  (E.  G.  L.  R.  vol.  64),  the  decla- 
ration did  contain  an  allegation  that  a  reasonable  time  had  elapsed 
since  the  request,  and  before  the  commencement  of  the  action :  and 
that  averment  was  not  idly  inserted :  it  is  of  the  very  essence  of  the 
thing,  that  the  bailiff  should  have  a  reasonable  time  allowed  him  for 
making  the  account,  before  the  action  is  brought  against  him ;  if  not, 


12  COMMON  BENCH.    (3  J.  SCOTT.)    •  76 

there  could  be  no  need  of  the  averment  of  a  request.  [Maulb,  J. — A 
man  is  bound  to  pay  a  debt  without  request ;  but,  under  this  statute,  a 
bailiff  is  not  bound  to  account  until  request.  It  may  be  that  time  is 
involved  in  the  averment  of  a  refusal  to  give  a  reasonable  account :  so 
that,  unless  the  defendant  omits  to  do  'something  which  is  reasonable, 
he  cannot  be  said  to  have  been  guilty  of  any  default.  Williams,  J. — 
In  Barker  v.  Thorold,  1  Saund.  47,  where  the  pleadings  are  set  out  at 
length,  the  breach  assigned  for  not  accounting  is  averred  on  request ; 
nothing  is  said  about  reasonable  time;  and  Saunders,  who  was  not 
likely  to  have  overlooked  any  objection  to  a  declaration,  does  not  no* 
tice  that  as  a  defect.]  A  tenant  in  common  who  is  charged  as  bailiff 
under  the  statute,  is  not  like  a  bailiff  at  common  law ;  Wheeler  v.  Horn, 
Willes,  208:  he  has  deductions  to  make  for  expenses  and  disburse- 
ments. 

*Maulb,  J. — I  am  of  opinion  that  this  rule  should  be  dis-  p^,.^ 
charged.  It  was  moved  on  the  ground  of  alleged  misdirection,  ^ 
and  also  for  supposed  defects  in  the  declaration.  The  defects  in  the 
declaration  were  said  to  be  two ;  the  first  was,  that  the  title  of  the  de- 
fendant was  insufficiently  alleged.  That,  however,  was  not  much 
pressed,  and  clearly  is  quite  untenable.  The  second  objection  insisted 
upon,  was,  that  there  was  no  averment  in  the  declaration  that  a  rea- 
aonable  time  had  elapsed  after  the  defendant  had  been  required  to 
account,  and  before  the  commencement  of  the  action.  Now,  the  decla- 
ration states  the  title  of  the  plaintiff  to  an  undivided  moiety  of  the  lands 
in  question  as  tenant  in  common  with  the  defendant ;  it  then  states 
that  the  defendant  had  the  care  and  management,  to  take  the  rents  and 
profits  of  the  land,  and,  as  bailiff  of  the  plaintiff  of  what  he  received 
more  than  his  just  share,  to  render  a  reasonable  account  thereof  to  the 
plaintiff,  and  his  share  thereof,  when  thereunto  requested ;  and  it  then 
by  proper  averments  brings  the  defendant  within  the  statute  of  Anne, 
which  makes  one  tenant  in  common  receiving  more  than  his  share, 
bailiff  of  the  other  tenant  in  common, — ^the  effect  of  the  statute  as  to 
that  being  to  place  him  in  the  situation  of  an  ordinary  bailiff.  The 
declaration  pursues  the  form  to  be  met  with  in  all  the  old  precedents, 
and  there  is  only  one  modern  one, — ^Eason  v.  Henderson,  12  Q.  B.  986 
(E.  0.  L.  B.  vol.  64), — where  the  averment  which  is  said  here  to  be 
necessary  is  found.  I  think  it  is  quite  reasonable  to  omit  it.  The 
reasonableness  of  the  account  to  compel  the  render  of  which  the  action 
is  brought,  may  be  considered  to  involve  reasonableness  with  respect  to 
time  as  well  as  other  things.  I  think  the  liability  to  account  thrown 
by  the  law  upon  the  bailiff,  imposes  upon  him  a  duty  to  be  ready  to 
account  when  called  upon.  By  accepting  the  office  of  bailiff,  or,  as 
here,  receiving  more  than  his  just  share,  he  must  be  taken  to  have 
placed  himself  in  a  position  *to  be  compelled  to  account  upon  de-  p^-- 
mand.     This  certainly  is  not  a  case  for  an  arrest  of  judgment,  *- 
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which  is  onlj  allowed  where  the  declaration  10  clearlj  bad.  I  cannot 
aaj  that  I  entertain  the  slightest  donbt  as  to  the  propriety  of  the  form 
of  declaration  here  adopted. 

Then  it  is  said  that  there  was  a  mbdirection ;  for,  that  the  Lord 
Chief  Justice  onght  not  to  have  left  it  to  the  jury  to  say  whether  or 
not  the  defendant  had  received  more  than  his  just  share.  It  appears 
that  the  land  in  question  was  held  by  the  tenant  with  other  land  under 
one  joint  demise  from  the  defendant  and  the  ancestor  of  the  plaintiff, 
who  were  tenants  in  common  in  fee,  at  one  entire  rent  for  the  whole. 
The  defendant  had  received  two  half-years'  rent  since  the  death  of  his 
co-tenant  Thomas  Beer.  There  was  conflicting  evidence  as  to  the  value 
of  Founts  Common :  but  I  think  it  may  be  taken  to  have  been  251.  per 
annum.  As  to  the  last  half-year,  it  appeared  that  the  defendant  had 
not  received  the  whole  by  61.  10s.  The  plaintiff's  share  would  be  the 
moiety  of  the  half-year's  rent,  viz.,  61.  5«.  As  to  that  half-year,  there- 
fore, there  has  been  no  receipt  of  rent  by  the  defendant  beyond  his 
proper  share :  consequently  he  is  not  chargeable  as  bailiff  as  to  that. 
But  with  respect  to  the  half-year  accruing  immediately  after  the  death 
of  Thomas  Beer,  the  defendant  took  the  whole  rent,  minus  12«.  6d. 
If,  therefore,  the  plaintiff  was  entitled  to  receive  more  than  12«.  6d.  in 
respect  of  that  half-year,  there  was  evidence  that  the  defendant  had 
received  more  than  his  just  share,  and  the  direction  was  correct.  As 
to  that  12v.  6i.,  the  defendant  probably  thought  that  the  statute  of 
apportionment  applied,  and  that  the  plaintiff's  right  to  the  rent,  as 
between  him  and  the  executor,  would  be  such  a  proportion  only  as  would 
accrue  between  the  day  of  the  death  of  Thomas  Beer  and  Lady-Day, 
1848.  If  it  was  competent  to  the  defendant  so  to  apportion  the  rent, 
then  12«.  6d.  would  certainly  be  enough.  But  I  am  '^clearly  of 
opinion  that  such  apportionment  cannot  take  place.  The  whole 
scope  and  object  of  the  4  &  5  W.  4,  c.  22,  seems  quite  beside  any  deaU 
ing  or  interference  with  the  rights  of  the  tenant  in  fee,  as  between  him 
and  the  personal  representative  of  his  ancestor.  That  struck  me  as 
the  proper  view,  when  I  first  read  the  statute ;  and  I  am  confirmed  in 
that  impression  by  the  decision  of  Sir  James  Wigram,  V.  C,  in  Browne 
V.  Amyot,  8  Hare,  178,  of  the  soundness  of  which  I  cannot  entertain 
a  doubt.  I  therefore  think  there  could  be  no  apportionment,  and  that 
the  plaintiff,  if  entitled  to  anything,  was  entitled  to  the  moiety  of  that 
half-year's  rent. 

But  it  was  insisted  that  the  plaintiff  in  this  case  was  not  entitled  to 
anything,  because  the  right  to  the  rent  (at  law,  at  least),  survived  to 
the  defendant,  who  alone  had  a  right  to  receive  the  whole.  Several 
cases  were  cited  for  the  purpose  of  showing,  that,  whatever  the  nature 
of  the  subject  of  contract,  if  the  instrument  does  in  terms  necessarily 
import  that  the  promise  or  the  covenant  is  made  jointly  with  two,  then 
the  two  covenantees,  or  the  survivor,  must  bring  the  action.     That  is, 
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I  think,  very  sound  law ;  and  it  is  beside  the  class  of  cases  where  the 
covenant,  which  from  its  language  might  be  either  joint  or  several,  has 
been  held  to  be  joint  or  several  according  to  the  interests  of  the  cove- 
nantees. You  are  not  to  impose  upon  the  instrument  a  meaning  con- 
trary to  the  true  sense  of  the  words,  but  choose  between  two  senses, 
of  both  of  which  the  words  are  susceptible,  and  adopt  that  which  is 
most  conducive  to  the  interests  of  the  covenantees.  But,  where  the 
covenant  is  not  capable  of  being  so  construed,  however  severable  the 
interests  of  the  covenantees  may  be,  if  the  language  they  have  used 
evinces  an  intention  that  the  covenant  shall  be  joint,  all  must  join  in 
an  action  upon  it,  or  the  right  passes  to  the  survivor ;  as  was  held  in 
the  case  of  Wetherell  v.  '^Langston,  1  Exch.  634,t  where  Wilde,  p^,,.g 
C.  J.,  in  delivering  the  judgment  of  the  court  of  error,  lays  down  '- 
good  and  sound  reasons  for  that  doctrine.  Applying  those  principles 
to  the  present  case,  what  is  the  nature  of  this  instrument  7  By  it  the 
parties  demise  a  number  of  tenements,  of  which  the  premises  called 
Founts  Common  formed  a  part.  Is  there  any  covenant  to  pay  the  rent 
to  any  particular  person  ?  No :  the  whole  right  to  the  rent  arises  from 
the  reddendum,  which  studiously  leaves  unnamed  the  persons  to  whom 
the  payment  is  to  be  made.  This  is  left  to  the  law.  It  means  that 
the  yielding  and  paying  shall  be  to  the  persons  legally  entitled,  viz., 
the  reversioners.  This  is  an  action  of  a  local  nature,  arising  out  of 
the  nature  of  the  title.  It  is  the  title  in  respect  of  which  the  rent 
accrues.  Nobody  could  pretend,  that,  upon  the  reversion  passing  to  a 
third  person  by  purchase  or  by  descent,  any  but  the  person  entitled  to 
the  reversion  could  be  entitled  to  the  rent.  It  seems  to  me,  therefore, 
that  this  contract  diflfers  clearly  from  those  I  before  alluded  to.  But 
it  is  said  that  there  are  certain  covenants  in  the  lease  which  tend  to 
show  that  this  was  intended  to  be  a  joint  contract,  viz.,  the  covenant 
not  to  assign  without  the  consent  in  writing  of  the  two  lessors,  and  the 
covenant  to  pay  to  them  10/.  for  certain  manure,  before  taking  pos- 
session. I  do  not,  however,  think  that  these  isolated  provisions  can 
impose  any  other  than  their  natural  meaning  upon  the  words  used  in 
the  other  parts  of  the  lease,  or  show  that  the  literal  construction  ought 
not  to  prevail.  It  follows,  therefore,  that,  upon  the  descent  of  the 
moiety  of  the  reversion  to  the  plaintiflf,  he  became  entitled  to  a  moiety 
of  the  rent  when  it  accrued.  He  was  entitled  to  a  moiety  of  the  half- 
year's  rent  which  became  due  on  the  25th  of  March,  1848.  The  de- 
fendant received  the  rent,  and  therefore  must  be  taken  to  have  received 
a  sum  on  behalf  of  the  plaintiflf,  which  aftiounted  to  more  than  12«.  6d. 
In  other  words,  *the  defendant  received  more  than  his  share,  p^^g^ 
Upon  the  whole,  I  think  the  case  was  properly  left  to  the  jury,  *- 
and  that  the  plaintiflf  was  entitled  to  the  verdict.  It  is  much  to  be 
lamented  that  there  should  be  so  expensive  and  so  complicated  a  litiga- 
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tion  for  so  small  an  amount :  bnt  ve  cannot  help  that.     The  rule  must 
be  discharged. 

Williams,  J. — I  am  of  the  same  opinion.  As  to  the  arrest  of  judg- 
ment,— ^None  of  the  older  precedents  contain  an  averment  that  a  rea* 
sonable  time  had  elapsed  after  the  demand  of  an  account,  and  before 
the  commencement  of  the  action ;  and  I  am  unwilling  to  sanction  a  no- 
tion that  any  such  averment  is  requisite.  I  do  not  see  that  an  j  greater 
practical  inconvenience  can  arise  from  our  so  holding,  than  exists  in 
every  case  where  a  man  is  bound  to  contract  to  pay  money  on  request. 
As  to  the  first  ground  of  the  motion  for  a  new  trial,  the  real  question 
is,  whether  the  decision  of  Sir  James  Wigram,  in  Brown  v.  Amyot,  is 
right  or  not.  It  is  the  deliberate  judgment  of  a  very  able  judge ;  and 
I  must  confess  I  cannot  see  any  reason  for  doubting  that  he  came  to  a 
correct  conclusion.  This  brings  us  to  the  important  question  in  the 
case :  and  it  certainly  does  seem  strange,  that,  though  it  has  been  the 
subject  of  much  controversy,  there  should  be  no  express  decision  upon 
it ;  although,  when  the  authorities  are  carefully  looked  at,  it  seems  to 
me  that  they  leave  the  matter  without  any  doubt.  The  lease  upon 
which  the  question  arises  was  made  by  two  persons,  Thomas  Beer  and 
Adam  Warren  Beer,  who  were  tenants  in  common  of  the  land,  though 
that  fact  does  not  appear  upon  the  face  of  the  instrument.  One  of 
them  dies :  and  it  is  said  that  the  consequence  is,  that  the  right  to  re- 
ceive the  entire  rent  survives  to  the  other  of  them.  I  see  no  founda- 
tion for  that :  I  think  it  is  perfectly  clear  that  the  moiety  of  the  deceased 
tenant  in  common  goes  to  his  real  representative,  and  not  to  the 
^^^^  ^survivor.  Such  a  lease,  it  appears,  has  been  considered  to  be 
-'  the  lease  of  each  for  his  respective  share.  In  Comyn's  Landlord 
and  Tenant,  p.  22,  it  is  said :  <<  Tenants  in  common,  having  several 
and  distinct  estates,  cannot  make  a  joint  lease  of  the  whole  estate ;  but 
such  lease  shall  be  taken  to  be  the  lease  of  each  for  his  respective  share, 
and  the  cross  confirmation  of  each  for  the  part  of  the  other,  with  no 
estoppel  on  either  part."  And  this  seems  to  be  fully  warranted  by  the 
authorities  which  are  cited.(a)  There  are  many  others  to  the  same 
effect.  In  Yin.  Abr.  Estoppel  (B.  a.)  pi.  3,  4,  it  is  said :  « If  A.  is 
seised  of  ten  acres,  and  B.  of  other  ten  acres,  and  they  join  in  a  lease 
for  years  by  indenture,  these  are  several  leases  according  to  their 
several  estates,  and  the  indenture  shall  not  estop  him,  inasmuch  as  it 
passes  by  way  of  interest."  Co.  Litt.  45  a.  <<  So,  if  two  tenants  in 
common  of  land  join  in  a  lease  for  years  by  indenture,  yet  those  are 
several  leases,  and  no  estoppel,  for  the  cause  aforesaid."  So,  in  Joules 
V.  Joules,  1  Brownlow,  89,  it  is  laid  down,  that,  "if  two  tenants  in 
common  join  in  a  lease  for  years,  to  bring  an  ejectment,  and  count  quod 
cum  dimisissent,  &c.,  that  is  naught,  for,  it  is  a  several  lease  of  their 

(a)  1  RoUe  Abr.  877,  1.  48,  52,  Ettoppell  (B),  pi.  3,  4;  Bao.  Abr.  Joint-TenanU  (H),  pi.  1; 
ManUe  v.  WoUingtoo,  Gro.  Jm.  166 ;  Heafcherley  d.  Worthingfton  v.  WMton,  2  Wils.  232. 


[♦82 


12  COMMON  BENCH.    (3  J.  SCOTT.)  81 

moieties ;  and  they  declare  quod  cum  one  of  them  demised  one  moietj, 
and  the  other  the  other  moiety,  and  good."  To  the  same  eflfect  are  Grad- 
dock  V.  Jones,  1  Brownlow,  134,  and  Gyles  v.  Kempe,  1  Freem.  234. 
These  several  cases  show  that  Doe  d.  Foole  v.  Errington,  1  Ad.  &  E. 
750,  3  N.  &  M.  646,  is  founded  upon  ample  authority,  and  is  sound 
law.  If  so,  no  doubt  exists,  that,  upon  the  death  of  Thomas  Beer,  his 
moiety  belonged  to  the  plaintiff,  his  nephew  and  heir,  who  was  con- 
sequently entitled  to  the  half  of  the  half-year's  rent  received  by  the 
defendant  on  the  25th  of  March,  1848.  "^Lord  Campbell  was 
right,  therefore,  in  teUing  the  jury  that  the  defendant  had  re- 
ceived more  than  his  share.  For  these  reasons,  I  concur  with  my 
Brother  Maule  in  thinking  that  this  rule  should  be  discharged. 

Talfourd,  J. — Having  only  heard  a  part  of  the  argument,  I  shall 
only  say  that  the  learned  arguments  I  have  heard  to-day  have  not  in- 
duced me  to  doubt  that  the  conclusion  to  which  my  two  learned  Brothers 
have  come,  and  the  reasons  they  have  assigned,  are  well  founded. 

Rule  discharged. 

t 

Judgment  quod  computet  was  signed  on  the  17th  of  February,  1852, 
and  in  the  following  Easter  Term,  ffake^  for  the  plaintiff,  moved  that 
auditors  be  assigned  to  take  the  account  between  the  parties,  and  at  a 
time  to  be  appointed.  Ffooks^  for  the  defendant,  consenting,  the  court 
assigned  Mr.  Ray  and  Mr.  Park,  two  of  the  masters,  and  the  following 
rule  was  thereupon  drawn  up : — 

<<  Beer  v.  Beer.  In  account.  Tuesday,  April  the  27th,  1852,  upon 
hearing  counsel  on  both  sides,  and  with  their  eonseritj  It  is  ordered, 
that  H.  B.  Ray  and  A.  A.  Park,  Esquires,  two  of  the  masters  of  this 
court,  be,  and  they  are  hereby,  appointed  and  assigned  auditors  to  take 
the  account  between  the  said  parties  in  this  cause :  and  that  the  said 
auditors  do  proceed  to  take  such  account  on  Monday,  the  3d  day  of 
May  next,  at  the  hour  of  11  o'clock  in  the  forenoon,  in  the  said  mas- 
ters'-room  at  Westminster-Hall,  in  the  county  of  Middlesex,  and  so 
from  day  to  day  at  every  day  and  place  by  the  said  auditors  to  be  as- 
signed to  him  the  said  defendant,  until  the  account  aforesaid  shall  be 
finished;  the  said  defendant,  by  his  counsel,  hereby  undertaking 
*to  attend  the  said  auditors  at  such  time  and  place,  accordingly; 
and  also  to  appear  before  this  court  on  Wednesday,  the  26th  day 
of  May  next,  on  which  day  the  said  auditors  the  account  aforesaid  here 
in  court  shall  deliver,  and  so  from  day  to  day,  at  every  day  to  the  said 
defendant  by  the  court  here  to  be  assigned,  until  the  plea  thereupon  be 
determined,  and  judgment  thereof  shall  be  given." 

On  Saturday,  May  1st,  1852,  Ffooks  moved  for  an  enlargement  of 
the  time  for  the  defendant's  appearance  before  the  auditors,  on  the 
ground  that  he  was  disabled  by  illness  from  coming  to  London. 

a2 
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Saksy  contrd.,  submitted  that  the  court  had  no  authority  to  do  what 
was  asked,  the  auditors  being  the  judges,  and  not  the  court.  JbryiSi 
C.  J.,  referring  to  the  rule,  observed  that  that  gave  the  Court  ample 
jurisdiction  :  whereupon,  Sake  disclaiming  having  had  any  such  inten- 
tion when  he  consented  to  the  rule,  the  court  directed  that  that  rule 
should  be  rescinded,  and  that  a  fresh  rule  should  be  drawn  up,  merely 
appointing  the  auditors. 

The  rule  was  accordingly  so  drawn  up,  but  it  was  never  applied  for, 
the  defendant  having  died  shortly  afterwards. 

Ab  to  the  aotion  of  aeeoant  render  as  between    Irvine  «.  Haalfai,  10  Serg.  A  K.  221 ;  M 'Adam 
tonante  in  oommon :  Sargent  e.  Panoni,  12    «.  Onv  4  Watit  A  Bwg,  550. 
Haaa.  149  j  Sherman  v.  BaUan,  8  Cowen,  804; 


END  OF  HILART  VACATION. 


♦84]  *MEMORANDA. 

In  the  course  of  Hilary  Vacation,  Lord  Truro  resigned  the  office  of 
Lord  High  Chancellor  of  England,  and  was  succeeded  by  Sir  Edwarb 
BuRTENSHAW  SuGDEN,  who  was  created  a  Peer,  by  the  title  of  Baron 
St.  Leonards. 

Sir  Alexander  James  Edmund  Ooekbum  and  Sir  William  Page  Wood, 
at  the  same  time,  resigned  their  respective  offices  of  Attorney  and 
Solicitor-General.  They  were  succeeded  by  Sir  Frederick  Theeiger  and 
Sir  Fitzroy  Kelly. 

Sir  John  Pattsson,  one  of  the  Judges  of  the  Court  of  Queen's 
Bench,  resigned  his  seat,  and  was  appointed  a  Privy  Councillor. 

Charles  Crompton,  Esq.,  of  the  Inner  Temple,  was  appointed  n 
Judge  of  the  Court  of  Queen's  Bench  in  the  room  of  Sir  John  Pattb- 
80N.     He  gave  rings  with  the  motto,  <«  Qusere  verum." 


CASES 

ABGUED  AND  DETEBMINED 

COURT    OF    COMMON    PLEAS 

AirDIHTBl 

EXCHEQUER  CHAMBER, 

ni 

fosffer  (Serm, 

UTTBH 

VIFTBBKTH  TBAK  OF  THB  BEIGN  OF  QUEBN  VICTORIA.    1853. 


The  Judges  who  usually  sat  in  Banco  during  this  Term  were : 

JsRViSy  C-  J.  Williams,  J. 

Gbbsswbll,  J.  Talfourd,  J. 


GRAHAM  and  Another,  Assignees  of  LAREE,  a  Bankrupt,  v. 
CHAPMAN.    JfayT. 

A  lnd«r,  in  eonridentlon  of  a  ptta%  debt  of  3402.,  and  a  present  adraoce  of  200r,  oooTejed  by 
deed  RibfUndiUy  the  whole  of  his  propertj,  giring  the  transferee  a  right  to  eeito  and  take  aU 
fntnie  aoqoired  property,  even  thongh  it  should  he  purchased  with  the  money  which  was  aUeged 
to  be  the  consideration  for  the  transfer : — Held,  that,  inasmneh  as  the  trader  got  no  eqniralenl 
for  aay  part  of  the  stook  transferred,  and  snoh  transfer  necessarily  defeated  and  delayed  hia 
creditors,  thongh  withont  fraud  in  faot»  it  constituted  an  act  of  bankruptcy  within  the  statutt 
13  A  13  Vict  c.  108,  s.  67. 

This  was  an  action  of  trover  brought  by  the  plaintiffs  as  assignees 
of  one  James  Bensley  Larke,  a  bankrupt,  to  recover  the  value  of  cer- 
tain goods  of  the  bankrupt ;  the  first  count  of  the  declaration  alleging 
a  conversion  before,  and  the  second  a  conversion  after  the  bankruptcy 
of  Larke. 

The  defendant  pleaded,  amongst  other  pleas, — ^not  guilty, — that 
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^^^^  Larke  was  not  possessed, — and  that  tbe  ^plaintiffs  as  assignees 
^  were  not  possessed ;  and  npon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  The  facts  which  appeared  in  evidence  were  as 
follows : — The  bankrupt,  Larke,  had  carried  on  business  as  a  linen  and 
woollen-draper  at  Norwich.  In  the  month  of  March,  1850,  being 
then  indebted  to  the  defendant  for  goods  sold,  to  the  extent  of  2892. 
18«.,  and  in  great  pecuniarj  difficulty,  Larke  applied  to  him  for  a 
further  advance  of  200Z.,  which  the  defendant  agreed  to  make  on  con- 
dition that  Larke  would  assign  to  him,  as  a  security  for  both  sums,  all 
his  stock  in  trade  and  other  effects.  These  terms  being  assented  to 
by  Larke,  the  2002.  was  advanced  to  him  by  the  defendant  on  the  Ist 
of  April,  1850,  and  on  the  8th  the  following  deed  was  executed: — 

<(  This  indenture,  made  the  8th  of  April,  1850,  between  James  Bens- 
ley  Lake,  of,  &c.,  of  the  one  part,  and  James  Denny  Chapman,  of,  &c., 
of  the  other  part :  Whereas  the  said  J.  B.  Larke,  on  the  1st  of  April 
instant,  stood  justly  indebted  to  the  said  J.  D.  Chapman,  and  on  the 
day  of  the  date  hereof  still  stands  justly  indebted  to  the  said  J.  D. 
Chapman,  in  the  sum  of  2892.  18«.,  for  goods  sold  and  delivered  to  the 
said  J.  B.  Larke  previously  to  the  81st  day  of  March  last :  And  where- 
as the  said  J.  B.  Larke,  on  the  said  Ist  of  April  instant,  having  had 
particular  occasion  for  the  sum  of  2002.,  had  applied  to  the  said  J.  D. 
Chapman  to  advance  and  lend  him  the  same ;  which  the  said  J.  D.  Chap- 
man agreed  to  do  upon  the  said  J.  B.  Larke  promising  and  agreeing 
to  secure  to  him  the  said  J.  D.  Chapman,  in  manner  hereinafter 
mentioned,  as  well  the  repayment  of  the  said  sum  of  2002.,  as  also  to 
secure  the  payment  of  the  said  sum  of  2392.  18«.  (and  which  said  sum 
of  2002.  the  said  J.  D.  Chapman  did,  in  consideration  of  the  afore- 
said promise  and  agreement,  advance  and  lend  to  the  said  J.  B.  Larke 
,^^-^  *on  the  said  Ist  of  April  instant,  as  he  doth  hereby  acknowledge): 
^  Now,  this  indenture  witnesseth,  that,  in  consideration  of  the  said 
sunr  of  2892.  IBs.  so  due  and  owing  by  the  said  J.  B.  Larke  to  the  said 
J.  D.  Chapman  for  goods  sold  and  delivered  as  aforesaid,  and  also  in 
consideration  of  the  said  sum  of  2002.  so  due  and  owing  to  the  said  J.  D. 
Chapman  for  money  lent  and  advanced  by  him  to  the  said  J.  B.  Larke 
on  the  said  1st  of  April  instant  as  aforesaid, — making  together\he  sum 
of  4892. 18«.  now  due  and  owing  to  the  said  J.  D.  Chapman  by  the  said 
J.  B.  Larke,  testified  by  his  executing  these  presents, — he,  the  said  J. 
B.-  Larke,  doth  hereby  grant,  bargain,  sell,  and  assign  unto  the  said  J. 
D.  Chapman,  his  executors,  administrators,  and  assigns,  all  the  $tock  in 
trade^  goods^  implements,  and  utensiU  in  trade,  household  furniture, 
platej  Itnen,  china,  glass,  hooks,  and  also  all  the  chattels  real,  and  all 
the  goods,  chattels,  and  personal  estate  and  effects  whtxtsoever  of  him  ike 
said  J.  B.  Larke,  wheresoever  being,  and  whether  in  possession,  rener- 
sicn,  remainder,  or  expectancy,  and  all  securities  therefor  {save  and 
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except  the  wearing  apparel  of  the  said  J.  B.  Larke  and  his  family  y  and 
his  household  furniturej  not  exceeding  in  the  whole  the  sum  of20l.j  and 
also  save  and  except  the  book  and  other  debts  owing  to  the  said  J.  B. 
Larke) ;  and  all  the  estate^  right,  title,  interest,  term  and  terms  of 
years,  claim,  and  demand  whatsoever  of  him  the  said  J.  B.  Larke 
therein  and  thereto ;  to  have,  hold,  receive,  and  take  the  hereby  assigned 
premises  (except  as  before  excepted)  unto  the  said  J.  D.  Chapman,  his 
executors,  administrators,  and  assigns,  with  full  power  for  him  and  them 
to  use  the  name  or  names,  and  act  as  the  attorney  or  attorneys  irrevo- 
cable of  him  the  said  J.  B.  Larke,  his  executors  or  administrators,  in 
demanding,  suing  for,  recovering,  receiving,  and  giving  discharges  for 
the  hereby  assigned  premises,  or  any  part  thereof,  and  for  him  the  said 
*J.  D.  Chapman,  his  executors,  administrators,  and  assigns,  to  ^^^^ 
depute  one  or  more  attorney  or  attorneys  for  the  like  purpose :  '- 
And  it  is  hereby  declared  that  the  said  J.  D.  Chapman,  his  executors, 
administrators,  and  assigns,  shall  stand  possessed  of  the  said  hereby 
assigned  premises,  upon  trust  to  convert  the  same  into  money,  and  for 
that  purpose,  according  to  the  respective  natures  thereof,  to  collect  and 
get  in  and  make  sale  thereof,  whenever  he  or  they  shall  think  proper, 
either  together  or  in  lots,  and  either  by  public  auction  or  private  con- 
tract, with  power  to  buy  in  the  same,  or  any  part  thereof,  at  any  auction 
or  auctions,  and  afterwards  to  sell  the  part  so  bought  in,  without  being 
liable  for  any  loss  to  be  occasioned  thereby,  and  to  convey,  assign,  or 
deliver  the  said  premises  to  the  purchaser  or  purchasers  thereof,  his, 
her,  or  their  executors,  administrators,  or  assigns :  And  it  is  hereby 
declared  that  the  said  J.  D.  Chapman,  his  executors,  administrators, 
or  assigns,  shall  stand  possessed  of  the  money  to  arise  by  the  means 
aforesaid,  upon  trust  to  pay  thereout  the  costs  of  preparing  and  per- 
fecting these  presents,  the  charges  and  expenses  attending  the  conver- 
sion into  money  of  the  hereby  assigned  premises,  and  all  other  expenses 
attending  the  execution  of  the  trusts  hereby  created,  and  then  to 
pay  or  retain  unto  himself  and  themselves  the  said  sum  of  439Z.  18«., 
with  interest  therefor  at  5  per  cent,  per  annum,  to  be  computed  from 
the  date  hereof  until  the  time  of  payment,  and  then  to  pay  the  sur- 
plus (if  any)  unto  the  said  J.  B.  Larke,  his  executors,  administrators, 
or  assies :  And  it  is  hereby  declared,  that  every  receipt  of  the  said 
J.  D.  Chapman,  his  executors,  administrators,  or  assigns,  for  any  of 
the  said  purchase-money,  shall  be  a  valid  discharge  to  the  person  or 
persons  paying  the  same,  and  shall  exempt  such  person  or  persons  from 
all  responsibility  thereabout;  And  it  is  hereby  expressly  declared 
that  the  principal  sum  hereby  secured  is  not  to  exceed  the  sum 
^of  4392.  18«.,  and  that  any  assignee  or  assignees  of  the  said  J.  ^^^^ 
D.  Chapman,  his  executors,  administrators,  or  assigns,  shall  be  *- 
equally  competent  to  execute  the  aforesaid  trusts,  or  any  of  them,  as 
if  such  trusts  had  been  executed  by  the  said  J.  D.  Chapman,  his 
VOL.  xn* — ^11 


89  GRAHAM  r.  CHAPMAN.     E.  T.  1852. 


executors  or  administrators :  And  it  is  hereby  further  declared,  that 
it  shall  be  lawful  for  the  said  J.  D.  Chapman,  his  executors,  adminis- 
trators, or  assigns,  or  any  person  or  persons  authorized  by  him  or  them, 
and  either  with  or  without  any  peace  officer,  to  enter  upon  and  take 
possession  of  all  the  chattels  real  hereby  assigned,  or  intended  so  to  be, 
and  therefrom  to  eject  and  remove  the  said  J.  B.  Larke,  his  executors, 
administrators,  or  assigns,  and  all  other  persons,  and  also  to  enter  upon 
and  continue  in  possession  of  any  hereditaments  and  premises  upon 
which  any  part  of  the  goods,  chattels,  and  personal  estate  hereby 
assigned  may  happen  to  be,  and  to  take  possession  of  such  goods, 
chattels,  and  personal  estate,  upon  the  trusts  aforesaid ;  and  that,  for 
the  purpose  of  taking  possession  of  such  chattels  real,  and  personal 
estate  as  aforesaid,  it  shall  be  lawful  for  him  or  them  to  break  open  or 
remove  any  door,  window,  lock,  bar,  bolt,  or  other  fastening,  without 
being  liable  to  any  action  for  so  doing,  or  for  taking  and  continuing  in 
possession  of  the  said  hereditaments  and  premises :  And  it  is  hereby 
declared  that  the  said  J.  D.  Chapman,  his  executors,  administrators,  or 
assigns,  shall  have  full  power  to  compound  any  chose  in  action  hereby 
assigned  or  intended  so  to  be :  And  the  said  J.  B.  Larke  doth  hereby, 
for  himself,  his  heirs,  executors,  and  administrators,  covenant,  grant, 
and  agree  to  and  with  the  said  J.  D.  Chapman,  his  executors,  adminis- 
trators, and  assigns,  that  he  the  said  J.  B.  Larke,  his  executors  and 
administrators,  the  premises  hereby  assigned,  or  intended  so  to  be,  unto 
the  said  J.  D.  Chapman,  his  executors,  administrators,  and  assigns, 
*Q01  ^S^^^^^  ^^™  ^^®  ^^^^  ^*  ^*  ^L^^i^l^Gy  &i^d  his  executors  and  adminis- 
^  trators,  and  all  other  persons  whomsoever,  shall  warrant  and  for 
ever  defend :  And,  further,  that  the  said  J.  B.  Larke,  his  heirs,  execu- 
tors, or  administrators,  shall,  on  or  before  the  1st  of  June  next,  pay 
unto  the  said  J.  D.  Chapman,  his  executors,  administrators,  or  assigns, 
the  sum  of  4392. 18«.,  with  interest  therefor  at  5L  per  cent,  per  annum, 
to  be  computed  from  the  date  hereof  until  payment :  And,  further,  that, 
in  case  the  said  sum  of  439Z.  18«.  and  interest  shall  not  be  paid  to  the 
said  J.  D.  Chapman  on  or  before  the  said  1st  of  June  next,  it  shall  be 
lawful  for  the  said  J.  D.  Chapman,  his  executors,  administrators,  or 
assigns,  or  any  of  them,  or  any  person  or  persons  authorized  by  them, 
or  any  of  them,  at  any  time  or  times  thereafter,  and  from  time  to  time 
until  the  said  sum  of  439Z.  18«.  and  interest  shall  be  fully  paid  and 
satisfied,  to  enter,  by  any  ways  or  means  he  or  they  may  think  proper, 
into  and  upon  all  and  every  the  hereditaments  and  premises,  with  the 
appurtenances,  which  may  from  time  to  time  be  in  the  occupation  of 
the  said  J.  B.  Larke,  or  any  part  thereof,  and  for  that  purpose,  if 
needful,  to  break  open  any  outer  or  other  door,  and  then  and  there  dis- 
train the  goods  and  chattels  there  found,  for  the  said  sum  of  4392. 18«. 
and  interest;  and,  in  case  such  sum  and  interest,  together  with  the 
costs  of  taking  and  keeping  such  distress,  shall  not  be  paid  within  one 
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day  after  the  xnakiilg  thereof,  it  shall  be  lawful  for  the  said  J.  D.  Chap- 
man, his  executors,  administrators,  and  assigns,  to  sell  such  goods  and 
chattels,  by  the  appraisement  of  one  or  more  appraiser  or  appraisers, 
or  by  public  auction,  and  for  that  purpose  to  keep  possession  of  the 
said  hereditaments  and  premises  for  any  time  not  exceeding  twenty-one 
days,  in  order  that,  by  means  of  such  distress  and  sale,  the  said  sum 
of  439/.  18«.,  and  all  interest  to  become  due  therefor,  and  all  costs  of 
any  distress  or  distresses,  may  be  fully  paid  and  satisfied  to  *the  p^^. 
said  J.  D.  Chapman,  his  executors,  administrators,  and  assigns :  ^ 
And  it  is  hereby  expressly  agreed  and  declared  between  the  said  parties, 
that  the  said  J.  D.  Chapman,  his  executors,  administrators,  or  assigns, 
may  plead  these  presents  as  a  leave  and  license,  or  a  general  release, 
in  bar  of  any  action  which  may  be  brought  for  breaking  into,  or  remain- 
ing in  or  upon,  such  lands  and  premises  as  aforesaid,  or  any  part 
thereof,  or  for  distraining  and  selling  the  goods  and  chattels  there 
found :  And  it  is  hereby  declared  and  agreed,  that,  until  the  said  J.  D. 
Chapman,  his  heirs,  executors,  administrators,  and  assigns,  shall  think 
fit  to  take  possession  of  the  said  assigned  premises,  it  shall  be  lawful 
for  the  said  J.  B.  Larke  to  retain  possession  thereof." 

The  2001.  was  bon&  fide  advanced  by  the  defendant  to  Larke  on  the 
1st  of  April,  though  the  deed  was  not  executed  until  the  8th.  It  was 
proved,  that,  at  the  time  when  this  transaction  took  place,  Larke  was  in 
great  distress ;  and  that  several  executions  had  been  issued  against  him, 
which  the  jury  found  to  be  fraudulent,  but  they  negatived  that  the 
defendant  had  notice  that  they  had  been  fraudulently  obtained. 

The  defendant's  debt  being  unpaid,  he,  on  the  7th  of  August,  1850, 
seized  all  the  goods  on  the  premises,  under  the  assignment,  including 
about  100{.  worth  of  goods  which  Larke  had  purchased  after  the  acts 
of  bankruptcy  upon  which  the  fiat  was  founded. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  the  assignment, 
having  the  necessary  effect  of  defeating  or  delaying  creditors,  was  an 
act  of  bankruptcy,  within  the  67th  section  of  the  12  &  13  Vict.  c.  106; 
and  that  the  seizure  was  not  a  « transaction"  within  the  protection  of 
the  183d  section,  so  far,  at  all  events,  as  related  to  the  goods  purchased 
by  Larke  after  the  acts  of  bankruptcy :  and,  after  the  jury  had  retired 
to  consider  their  verdict,  a  tnird  objection  was  made,  viz.  that  the  power 
*of  distress  had  not  been  duly  executed,  inasmuch  as  there  was  p^^^ 
no  evidence  that  the  goods  had  been  sold  by  auction,  or  on  appraise-  ^ 
ment. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether  the  deed 
was  executed  bonfi  fide,  and  whether  the  advance  of  the  2002.  was  the 
moving  consideration.  The  jury  found  that  it  was ;  and  his  lordship 
thereupon  directed  a  verdict  to  be  entered  for  the  defendant,  reserving 
leave  to  the  plaintiffs  to  move  to  enter  the  verdict  for  them,  with  817/. 
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damages,  if  the  court  should  be  of  opinion  that  the  execution  of  the 
assignment  was  an  act  of  bankruptcy. 

Byles^  Serjt.,  in  the  last  term,  moved  accordingly,  and  also  for  a  new 
trial  on  the  ground  that  the  verdict  was  against  evidence.  He  referred 
to  Worseley  v.  De  Mattos,  1  Burr.  467,  Butcher  v.  Easto,  1  Dougl. 
294,  Ex  parte  Marshall,  1  De  Oex,  273,  Scott  v.  Scholey,  8  East,  467, 
Howes  V.  Ball,  7  B.  &  C.  481  (E.  C.  L.  R.  vol.  14),  1  M.  &  R.  288 
(E.  C.  L.  R.  vol.  17),  and  Freeman  t;.  Edwards,  2  Exch.  732  ;t  and 
Williams,  J.,  referred  to  Ex  parte  Zwilchenbart,  3  M.  D.  &  Do 
Gex,  671. 

The  court  granted  a  rule  upon  the  points  reserved,  but  refused  it  as 
to  the  last  point, — the  Lord  Chief  Justice  observing  that,  though,  if  he 
had  been  on  the  jury,  he  should  probably  have  found  the  other  way,  yet 
he  could  not  advise  the  court  to  grant  a  rule  as  for  a  verdict  against 
evidence. 

BramweU  and  WiUea,  on  a  former  day  in  this  term,  showed  cause. — 
1.  The  assignment  of  the  8th  of  April,  1850,  was  not  an  act  of  bank- 
ruptcy. A  conveyance  by  a  trader  of  all  his  property  to  satisfy  a  pre- 
existing debt,  no  doubt,  is  an  act  of  bankruptcy,  inasmuch  as  it  disables 
^qo-i  him  from  continuing  his  trade,  and  so  necessarily  ^defeats  or 
^  delays  his  other  creditors.  But  a  bonfi  fide  sale  for  a  present 
payment,  though  of  all  the  trader's  goods,  is  not  an  act  of  bankruptcy. 
The  authorities  upon  the  subject  are  numerous,  and  so  clear  as  to  leave 
the  matter  free  from  doubt.  Thus,  in  Seibert  v.  Spooner,  1  M.  &  W. 
714,t  Lord  Abinger  says :  "  If  a  man  assigns  the  whole  of  his  effects, 
not  for  a  new  consideration,  but  for  an  outstanding  debt,  that  is  an 
act  of  bankruptcy;  because  the  very  nature  of  the  transaction  prevents 
him  from  carrying  on  his  trade."  And  Alderson,  B.,  adds :  <<  If  an 
equivalent  is  given,  there  is  only  a  change  of  the  nature  of  the  pro- 
perty which  the  party  has,  but  not  a  conveying  of  it  away."  So,  in 
Linden  v.  Sharp,  7  Scott,  N.  R.  730,  6  M.  &  6.  895  (E.  C.  L.  R.  voL 
40),  one  M.,  a  trader,  being  indebted  to  his  bankers,  and  being  pressed 
by  them  for  security,  executed  a  conveyance  to  them  of  certain  stock 
and  effects  enumerated  in  a  schedule  annexed  to  the  deed,  with  a  power 
of  sale  on  default  in  payment  of  10002.  on  demand :  the  deed  recited 
that  M.  was  indebted  to  the  bankers  in  10002.,  but  it  contained  no  sti-. 
pulation  for  fresh  advances  by  them  ;  and,  though  it  did  not  in  terms 
purport  to  convey  all  M.'s  property,  it  appeared  that  the  agent  of  the 
bankers  who  negotiated  the  transaction,  was  aware  that  M.  in  reality  pos- 
sessed no  other  property :  M.  retained  possession  of  the  effects  so  con- 
veyed until  a  few  days  before  a  fiat  in  bankruptcy  issued  against  him :  and 
it  was  held  that  the  execution  of  this  deed  was  an  act  of  bankruptcy.  On 
the  other  hand.  Lord  Kenyon,  in  Whit  well  v.  Thompson,  1  Esp.  N.  P. 
C.  68,  says :  <<  All  the  cases,  without  a  single  exception,  where  the 
assignment  of  his  property  by  a  trader  has  been  deemed  fraudulent 
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and  an  act  of  bankruptcy,  have  been  where  it  has  been  given  for  a  by- 
gone and  before-contracted  debt :  but  it  never  can  be  taken  to  be  law, 
that  a  trader  cannot  sell  his  property  when  his  affairs  become  embar- 
rassed, or  assign  them  to  a  ^person  who  will  assist  him  in  his 
difficulties,  as  a  security  for  any  advances  such  person  may  make 
to  him."  This  assignment,  therefore,  is  clearly  not  bad  because  it 
conveys  all  Larke's  goods.  But  it  is  contended  on  the  other  side,  that 
the  assignment  is  fraudulent,  because  it  was,  as  to  part,  given  as  a  se- 
curity for  a  by-gone  debt.  There  is  no  authority,  however,  to  warrant 
that.  [Williams,  J. — Lord  Lyndhurst,  in  Ex  parte  Marshall,  1  De 
Gex's  B.  G.  273,  seems  to  think  it  would  be  an  act  of  bankruptcy, 
unless  it  was  a  ^ale,"}  In  Lindon  v.  Sharp,  Tindal,  0.  J.,  says :  <<  If 
this  had  been  the  case  of  a  conveyance  upon  a  bonfi  fide  purchase  by  the 
defendant,  the  transaction  would  have  been  protected,  upon  the  prin- 
ciples laid  down  in  Baxter  v.  Pritchard,  1  Ad.  &;  E.  456  (E.  G.  L.  B. 
vol.  28),  8  N.  &  M.  638,  Rose  v.  Haycock,  1  Ad.  &  E.  640,  n. ;  8  N. 
k  M.  644  (E.  0.  L.  R.  vol.  28),  and  Harwood  v.  Bartlett,  8  Scott,  171, 
6  N.  0.  61 ;  or,  if  it  had  been  an  assignment  by  way  of  security  to  the 
bankers  for  advances  thereafter  to  be  made,  the  observations  of  Lord 
Eenyon,  in  Whitwell  v.  Thompson,  1  Esp.  N.  P.  C.  68,  would  apply 
strongly  in  favour  of  the  defendant :  but  as  it  was  a  security  for  a  by- 
gone, pre-contracted  debt,  the  language  of  Lord  Eenyon  in  the  last 
case,  and  of  the  judges  in  the  other  cases,  pointedly  applies  the  prin- 
ciples of  the  earlier  decisions  to  such  a  transaction,  and  confirms  the 
opinion  that  it  is  an  act  of  bankruptcy."  That  is  a  clear  recognition 
of  the  distinction  which  will  govern  the  present  case.  [Jbrvis,  C.  J. — 
When  did  it  first  become  a  settled  matter  of  law,  that  an  assignment  of 
all  a  trader's  property  was  an  act  of  bankruptcy  ?]  In  Worseley  v.  De 
Mattos,  1  Burr.  467.(a)  [Jbrvis,  C.  J.,  referred  to  Devon  v.  Watts, 
1  Dougl.  86.] 

2.  Then  it  is  said  that  the  deed  could  only  pass  such  ^property  as  p^^. 
Larke  possessed  at  the  time,  and  did  not  justify  the  seizure  of  after-  ^ 
acquired  property.  As  to  that,  the  defendant  justifies  under  the  leave  and 
license  contained  in  the  deed.  To  this  it  is  objected,  that,  Larke  having 
committed  an  act  of  bankruptcy  before  the  seizure  and  sale,  he  could 
give  no  leave  and  license  to  seize  goods  which  were  the  property  of  his 
assignees.  It  is  submitted,  however,  that  the  seizure  and  sale  was  a 
transaction  protected  by  the  133d  section  of  the  12  &  13  Vict.  c.  106. 
That  section  enacts  that  «  all  payments  really  and  bon£  fide  made  by 
any  bankrupt,  or  by  any  person  on  his  behalf,  before  [the]  date  of  the 
fiat  or  the  filing  of  a  petition  for  adjudication  of  bankruptcy,  to  any 
creditor  of  such  bankrupt,  and  all  payments  really  and  bonfi  fide  made 
to   any   bankrupt   before   the  date  of  the  fiat  or  the  filing  of  such 

(a)  The  point  b*d  before  been  decided  in  Law  v.  Skinner,  3  Sir  W.  Bl.  996,  in  Euter  Term, 
15  G.  2 :  Werrolcy  v.  De  Maltoi  was  decided  in  Hilary  Term,  31  G.  2. 
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petition,  and  all  convejances  by  any  bankrupt,  bonfi  fide  made  and  exe- 
cuted before  the  date  of  the  fiat  or  the  filing  of  such  petition,  and  all  con- 
tracts, dealing9f  and  transactions  by  and  with  any  bankrupt,  really  and 
bon£  fide  made  and  entered  into  before  the  date  of  the  fiat  or  the  filing 
of  such  petition,  and  all  executions  and  attachments  against  the  lands 
and  tenements  of  any  bankrupt  bon&  fide  executed  by  seizure,  and  all 
executions  and  attachments  against  the  goods  and  chattels  of  any 
bankrupt  bon&  fide  executed  and  levied  by  seizure  and  sale,  before  the 
date  of  the  fiat  or  the  filing  of  such  petition,  shall  be  deemed  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt  committed, 
provided  the  person  so  dealing  with,  or  paying  to,  or  being  paid  by,  such 
bankrupt,  or  at  whose  suit  or  on  whose  account  such  execution  or 
attachment  shall  be  issued,  had  not  at  the  time  of  such  payment,  con- 
veyance, contract,  dealingy  cr  transaction^  or  at  the  time  of  so  execu- 
ting or  levying  such  execution  or  attachment,  or  at  the  time  of  making 
^Q^^  any  sale  thereunder,  notice  of  any  *prior  act  of  bankruptcy  by 
-*  him  committed.**  The  object  of  the  legislature  was,  to  validate  all 
transactions  as  to  the  goods  of  the  assignees,  provided  they  would  have 
been  valid  as  against  the  bankrupt  himself  if  he  had  not  committed  an 
act  of  bankruptcy.  This  was  a  dealing  with  the  goods  in  pursuance  of 
an  authority  previously  given.  The  words  of  the  statute  are  as  general 
in  their  nature  as  can  be  conceived.  In  Young  v.  Hope,  2  Exch.  105,t 
a  trader  took  possession  of  goods  under  an  agreement  with  the  owner 
that  he  should  keep  possession  for  a  twelvemonth,  on  payment  of  a 
certain  sum,  but,  if  the  money  was  not  paid  on  a  certain  day,  the 
owner  should  be  at  liberty  to  re-take  them :  the  goods  continued  in  the 
possession  of  the  trader  until  the  stipulated  time  for  payment,  when, 
the  money  not  having  been  paid,  the  owner  sold  them,  after  an  act  of 
bankruptcy  committed  by  the  trader,  but  before  the  fiat  issued  :  and  it 
was  held, — following  a  rule  of  Tindal,  C.  J.,  at  Nisi  Prius,  in  Pariente 
V.  Pennell,  2  M.  &  Rob.  517, — that  the  « transaction"  was  protected 
by  the  2  &  3  Vict.  c.  29,  s.  l.(a) 

8.  The  point  that  the  sale  was  without  appraisement,  was  not  taken 
until  after  the  jury  had  retired.  If  taken  at  the  proper  time,  evi- 
dence might  have  been  given  which  would  have  answered  the  objection. 

BtfleSj  Serjt.,  and  Asplandj  in  support  of  the  rule. — 1.  The  assign- 
ment was  clearly  an  act  of  bankruptcy.  Its  necessary  effect  was,  to 
defeat  and  delay  Larke's  other  creditors.  In  Newton  v.  Chantler,  7 
East,  138,  Lord  Ellenborough  says:  <(As  a  general  proposition,  it 
cannot  be  disputed  that  a  conveyance  by  deed  by  a  trader  of  all  his  pro- 
perty to  a  particular  creditor,  in  prejudice  to  the  rest,  is  an  act  of  bank- ' 
ruptcy.  Everyman  must  he  taken  to  contemplate  the  ordinary  consequences 
^Q.^  of  his  own  act  *at  the  time  of  the  act  done.  Here  the  necessary 
-'  effect  of  the  act  done,  was  to  turn  round  all  his  other  creditors, 

(a)  See  Gnhun  v.  Farber,  poit,  M.  T.  1853. 
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and  prevent  them  from  pursuing  their  present  ordinary  remedy  against 
him  for  the  payment  of  their  demands,  leaving  them  only  to  look  to 
him  for  the  future  surplus,  if  any."  Lawrence,  J.,  in  the  same  case, 
says :  «<  As  the  necessary  consequence  of  this  deed  of  conveyance,  was, 
to  take  the  whole  effects  of  the  trader,  which  the  law  says  shall  be  dis- 
tributed equally  amongst  all  his  creditors,  and  to  give  them  to  a  par- 
ticular creditor,  this,  within  all  the  cases,  is  an  act  of  bankruptcy." 
And  Le  Blanc,  J.,  adds :  <<  The  principle  of  all  the  cases,  is,  that,  if  the 
conveyance  to  a  particular  creditor  necessaril]/  prevents  the  property 
of  the  trader  from  being  distributed  as  the  law  requires  in  cases  of 
bankruptcy,  that  is  itself  an  act  of  bankruptcy."  The  principle  of  that 
case  is  recognised  in  Steward  v.  Moody,  1  G.  M.  &  R.  777  :t  it  was 
there  held,  that,  where  a  trader  assigns  by  deed  all  his  property,  in 
trust  for  the  benefit  of  his  creditors,  it  was  an  act  of  bankruptcy  under 
the  6  G.  4,  c.  16,  s.  3,  although  the  trader  did  not  intend  to  defeat  or 
delay  his  creditors,  inasmuch  as,  that  being  the  necessary  consequence 
of  the  assignment,  he  must  in  law  be  taken  to  have  intended  it.  Parke, 
B.,  there  said :  <<  It  was  settled  by  Robertson  v.  Liddell,  9  East,  487, 
that  an  assignment  of  all  a  trader's  effects  was  an  act  of  bankruptcy.  It 
was  there  decided  that  the  words  <  or  whereby,'  in  the  statute  of  James, 
did  not  alter  the  previous  words,  <  to  the  intent,'  and  that  the  words,  <  to 
the  intent  or  wherebt/  his  creditors  shall  or  mai/  be  defeated  or  delayed,' 
were  to  be  read  <  to  the  intent  his  creditors  shally  or  whereby  they  may  be 
defeated.'  The  present  statute  is  the  same  in  effect,  only  the  expressions 
are  more  concise,  and  the  words  <  with  intent,'  &c.,  occur  at  the  end  of  the 
section,  as  applicable  to  all  the  different  kinds  of  acts  of  bankruptcy  men- 
tioned. The  present  act  was  not  intended  to  *alter  the  former  law  in  p^g^ 
this  respect ;  and  it  has  been  clearly  settled,  that,  if  the  necessary  ^ 
consequence  of  a  man's  act  is,  to  delay  his  creditors,  he  must  be  taken 
to  intend  it.  When  a  man  assigns  all  his  property,  and  puts  it  into  a 
different  course  of  distribution  from  what  the  bankrupt  laws  direct,  he 
commits  an  act  of  bankruptcy."  The  same  is  laid  down  by  Lord 
Abinger,  in  Siebert  v.  Spooner,  1  M.  &  W.  714,t  though  he  gives  a 
different  reason.  Butcher  v.  Easto,  1  Dougl.  295,  is  to  the  same  effect. 
[Gresswell,  J. — That  a  man  must  be  presumed  to  intend  that  which  is 
the  necessary  consequepce  of  his  acts,  is  one  of  the  first  principles  of 
both  civil  and  criminal  law.]  The  law  supplies  the  motive.  That  this 
deed  operated  as  a  conveyance  of  all  Larke's  available  property,  is 
clear ;  for,  it  left  him  at  most  only  an  equitable  interest  in  the  surplus, 
which  could  not  be  taken  under  a  fi.  fa. :  Metcalf  v.  Scholey,  2  N.  R. 
'  461 ;  Scott  v.  Scholey,  8  East,  467.  The  necessary  and  unavoidable 
consequence  of  the  deed  was,  to  delay  his  creditors.  It  falls,  therefore, 
within  all  the  reasons  given  in  the  authorities :  it  prevents  the  trader 
from  carrying  on  his  business ;  it  delays  his  creditors ;  and  it  holds  out 
a  false  and  delusive  credit  to  the  public.     Then,  it  is  contended  on  the 
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other  side,  that  the  present  advance  of  2002.  prevents  this  transaction 
amounting  to  an  act  of  bankruptcy.  [Jervis,  C.  J. — The  jury  found 
that  that  advance  was  the  moving  consideration  for  the  execution  of 
the  deed.]  The  execution  of  the  deed  was  purchased  by  a  bonfi  fide 
advance  of  200Z.  made  a  week  beforehand.  That  did  not  prevent  the 
deed  being  fraudulent.  Upon  the  execution  of  the  deed  on  the  8th  of 
April,  Larke  assigned  to  the  defendant  everything  he  possessed,  includ- 
ing the  2001.  he  had  received  on  the  1st,  or  the  goods  he  might  have 
bought  with  the  money,  except  wearing  apparel  and  furniture  to  the 
extent  of  202.,  and  his  book  debts,  which  were  proved  not  to  exceed 
♦QQ-i  202.  [Cresswell,  J. — If  Larke  had  spent  *the  2002.,  he  had  it 
-'  not  to  trade  with  :  if  he  had  not  spent  it,  it  passed  by  the  deed.] 
Exactly  so.  [Jervis,  C.  J. — The  deed  was  agreed  to  be  executed 
when  the  advance  was  made.  I  think  it  should  be  assumed  that  it  was 
one  transaction.]  Assuming  that  to  be  the  8th  of  April,  the  2002.  or 
its  produce  passed  by  the  deed.  All  that  is  decided  in  Baxter  v. 
Pritchard,  and  that  class  of  cases,  is,  that  a  sale  for  a  present  payment 
of  all  a  trader's  stock,  is  not  an  act  of  bankruptcy.  There,  the  man 
gets  value  for  what  he  parts  with :  but  where  he  parts  with  his  goods 
in  satisfaction  of  a  by-gone  debt,  he  does  not.  To  put  this  case  at  the 
highest,  the  trader  sells  part  of  his  goods  for  a  money  payment,  and 
he  assigns  all  the  rest  in  consideration  of  a  by-gone  debt.  Is  not  that 
an  act  of  bankruptcy  ?  The  invalidity  of  one  part  of  the  transaction 
taints  the  whole :  Law  v.  Skinner,  2  Sir  W.  Bl.  996.  In  Archbold's 
Bankrupt  Law,  9th  edit.  p.  55,  it  is  said :  «  The  words  of  the  statute 
of  James  are,  <  any  fraudulent  conveyance  of  his  lands,  tenements, 
goods,  or  chattels.'  This  has  been  construed  to  include  all  conveyances 
by  a  trader  of  the  entire  of  his  property,  whether  for  a  past  considera- 
tion,— as,  for  instance,  to  a  creditor  for  a  debt  already  incurred  (New- 
ton V.  Chantler,  7  East,  188,  Wilson  v.  Day,  2  .Burr.  827,  Hooper  v. 
Smith,  1  Sir  W.  Bl.  441,  Siebert  v.  Spooner,  1  M.  &  W.  714t),— or 
for  a  present  consideration,  as,  for  instance,  to  indemnify  a  surety,  or  to 
secure  a  person  about  to  advance  money  to  him  (Worseley  v.  De  Mattos,  1 
Burr.  467,  Butcher  v.  Easto,  1  Dougl.  295,  Hassells  v.  Simpson,  1  Dougl. 
89,  n.,  Hoffman  v.  Pitt,  5  Esp.  N.  P.  C.  22),  or  without  consideration." 
[Williams,  J.,  referred  to  Smith's  Mercantile  Law,  4th  edit.  p.  580.] 
2.  The  after-acquired  property,  at  all  events,  could  not  pass  by  this 
deed.  It  is  true,  a  deed  may  be  so  framed  as  to  pass  after-acquired 
*1001  P^^P^^^y '  Tapfield  v.  Hillman,  *6  M.  &  G.  245  (E.  C.  L.  R. 
J  vol.  46),  6  Scott  N.  R.  967 ;  Lunn  v.  Thornton,  1  C.  B.  879 
(E.  0.  L.  R.  vol.  50) :  but  the  language  must  be  express  to  that  effect : 
and  it  seems  from  the  latter  case  that  there  must  be  some  ratification, 
some  act  done  by  the  assignor,  after  the  property  has  come  to  his  pos- 
session. These  goods  passed  to  the  assignees,  and  therefore  could  not 
be  operated  upon  by  the  assignment:  Rouch  v.  The  Great  Western 


12  COMMON  BENCH.    (3  J.  SCOTT.)      .  101 

Railway  Company,  1  Q.  B.  61  (E.  C.  L.  R.  vol.  41),  4  P.  &  D.  686; 
Freeman  v,  Edwards,  2  Exch.  782.t  The  bankruptcy  would  be  a  revo- 
cation of  the  alleged  leave  and  license :  Howes  v.  Ball,  7  B.  &  G.  481 
(E.  C.  L.  R.  vol.  14),  1  M.  &  R.  288. 

3.  Assuming  that  the  irregularity  in  the  exercise  of  the  power  of 
distress  and  sale  was  not  urged  at  the  proper  season,  still,  having  ob- 
tained a  verdict,  the  defendant  is  entitled  to  keep  it  upon  any  ground 
that  can  be  suggested,  even  though  it  be  one  not  made  at  the  trial  at 
all.  [Jkrvis,  C.  J. — Surely  not.  The  plaintifiFs  may  say  that  by  the 
course  you  took,  they  were  deprived  of  the  opportunity  of  tendering  a 
bill  of  exceptions.]  Our.  adv.  vult. 

Jervis,  G.  J.,  now  delivered  the  judgment  of  the  court : 

Three  points  were  raised  upon  the  discussion  of  this  rule.  *  Of  these, 
two  were  presented  plainly  in  the  course  of  the  trial ;  but  the  third, 
although  glanced  at,  was  not  brought  forward  and  intelligibly  stated 
until  after  the  jury  had  withdrawn  from  the  court,  and  been  absent  for 
some  time  considering  their  verdict.  Whether  a  point  so  presented 
ought  to  be  allowed  as  ground  for  a  new  trial,  or  whether  the  second 
point  ought  to  be  determined  for  the  plaintiffs  or  for  the  defendant, 
becomes  an  immaterial  inquiry,  in  the  view  we  take  of  this  case,  because 
we  are  of  opinion  that  the  first  point  is  good,  that  the  assignment  of 
the  8th  of  April,  1850,  was,  under  the  circumstances,  an  act  of  bank- 
ruptcy, and  that  *therefore  the  rule,  which  seeks  to  enter  a  ver-  r^^^o 
diet  for  the  plaintiffs  for  8152.,  ought  to  be  made  absolute.  ^ 

The  facts  necessary  to  raise  this  point  may  be  shortly  stated.  Larke, 
a  trader  at  Norwich,  being  indebted  to  the  defendant  in  the  sum  of 
2392. 18«.,  for  goods  sold,  applied  to  him,  in  the  month  of  March,  1850, 
for  the  loan  of  2002.,  which  the  defendant  agreed  to  make,  upon  condi- 
tion that  Larke  should  assign  over  his  property  to  him  as  a  security  for 
the  money  then  due,  and  for  the  further  advance  of  2002.  Larke 
assented  to  these  terms ;  and,  the  money  having  been  advanced  by  the 
defendant  on  the  Ist  of  April,  the  deed  upon  which  this  question  arises 
was  executed  on  the  8th  of  April.  At  the  time  of  this  assignment, 
Larke's  stock  was  worth  from  12002.  to  15002. ;  and  his  book  and  other 
debts  did  not  exceed  202.  He  was  indebted  to  a  large  amount.  At 
the  trial,  I  held,  for  the  purposes  of  the  day,  that  the  assignment  would 
not  be  an  act  of  bankruptcy,  if  the  2002.  were  really  advanced,  and 
the  deed  was  executed  bon&  fide  in  consideration  of  that  sum :  and, 
evidence  having  been  adduced  by  the  defendant  upon  this  and  other 
points,  I  left  the  question  to  the  jury,  who  found,  that  the  deed  of  the 
8th  of  April  was  executed  by  Larke  bon&  fide,  in  consideration  of  the 
old  debt  and  the  further  advance,  and  that  the  further  advance  was  the 
moving  cause  of  the  deed. 

My  Brother  Byles  does  not  complain  of  that  finding ;  but,  assuming 
it  to  be  warranted  by  the  evidence,  contends  that  the  deed  is  notwith- 
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BtandiDg  an  act  of  bankruptcy.     [After  stating  the  material  provisiottfl 
of  the  deed,  the  learned  judge  proceeded  as  follows :— ] 

It  is  remarkable  that  no  decision  has  been  found  which  bears  directly 
upon  the  point  under  discussion.  It  cannot  but  be  of  very  common 
occurrence :  and  the  counsel  on  either  side  are  therefore  well  justified 
in  observing  that  it  may  be  because  the  point  is  clear,  that  no  one  has 
hitherto  ventured  to  raise  it. 

♦1 091  *Relying  upon  the  case  of  Baxter  v.  Pritchard,  1  Ad.  k  B. 
J  456,  3  N.  &  M.  638  (E.  C.  L.  R.  vol.  28),  which  establishes  that 
the  bon&  fide  sale  of  the  whole  of  a  trader's  stock,  at  a  fair  price,  is 
not  an  act  of  bankruptcy  even  though  the  trader  intended  at  the  time 
to  abscond  with  the  money, — the  defendant's  counsel  contended  that 
this  deed  was  not  an  act  of  bankruptcy,  because  it  was  founded  upon 
a  bon&  fide  consideration  to  be  paid  for  the  deed ;  and  they  urged  that 
the  amount  of  the  consideration  was  immaterial,  provided  it  was  sub- 
stantia], and  the  deed  was  executed,  not  as  a  security  for  a  by-gone 
debt,  but,  as  found  by  the  jury  in  this  case,  in  consideration  of  a  fur- 
ther advance.  They  produced  no  authority  bearing  directly  upon  the 
subject ;  but  they  referred  to  certain  expressions  which  fell  from  the 
judges  in  Siebert  v.  Spooner,  1  M.  &  W.  714,t  and  particularly  to  the 
language  of  the  late  Lord  Chief  Justice  Tindal,  in  Lindon  v.  Sharp,  6 
M.  &  G.  905  (E.  C.  L.  R.  vol.  46),  7  Scott,  N.  R.  730,  to  show  that  a 
future  advance  would,  under  circumstances  like  the  present,  be  a  good 
consideration  for  a  deed  like  this. 

On  the  other  hand,  the  counsel  for  the  plaintiffs  adverted  to  the  well- 
known  rule  of  law,  that  the  assignment  of  the  whole  of  a  trader's  effects, 
or  the  whole  with  a  trifling  or  colourable  exception  only,  is  an  act  of 
bankruptcy,  and,  extracting  from  the  earlier  cases  the  reasons  given 
for  this  rule,  contended  that  this  deed  was  an  act  of  bankruptcy, 
because  it  gave  the  defendant  a  preference  for  his  debt, — because  it 
necessarily  delayed  creditors,  even  with  respect  to  the  balance  after  the 
debt  had  been  paid,  the  trader's  equitable  interest  not  being  seizable 
under  a  fieri  facias, — and  because  the  goods  remaining  in  the  trader's 
keeping  gave  him  a  false  credit,  whereas,  in  truth,  he  had  legally  no 
power  to  continue  his  trade,  or  to  dispose  of  a  single  article  of  his 
stock,  if  the  deed  were  good.  With  reference  to  the  advance,  and  the 
♦10^1  ^°^^°8  ^^  *^®  i^U  ^^  *^*^*  respect,  they  urged,  that,  if  the 
-^  *  transaction  was  to  date  from  the  1st  of  April,  when  the  advance 
was  made,  it  was  in  effect  a  transfer  of  all  the  trader's  stock,  worth 
from  1200i.  to  1500i.,  for  a  by-gone  debt,  except  so  much  as  was  worth 
200l,y  the  sum  advanced,  and  for  which  alone  the  trader  got  an  equiva- 
lent ;  and  that,  considering  the  value  of  the  stock,  and  the  trader's 
liabilities,  this  was  a  trifling  exception,  and  the  deed  was,  notwith- 
standing, an  act  of  bankruptcy.  And  they  further  said,  that,  if  the 
transaction  was  to  be  viewed  from  the  real  date  of  the  deed,  viz.  the 
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6th  of  April)  the  deed  upon  its  face  was  an  act  of  bankruptcy ;  because, 
if  the  money  advanced  to  the  trader  was  at  that  time  spent,  the  transfer 
was  for  an  old  debt ;  and,  if  it  remained  in  the  trader's  keeping,  it 
passed  to  the  defendant  by  the  deed,  as  did  also  any  property  which 
the  trader  might  thereafter  acquire  in  exchange  for  the  money  which 
he  had  before  received* 

The  real  question  is,  whether,  in  the  language  of  the  statute  12  k 
13  Vict.  c.  106,  s.  67,  this  deed  is,  notwithstanding  the  finding  of  the 
jury,  a  fraudulent  transfer  of  the  goods  and  chattels  of  the  trader, 
with  intent  to  defeat  or  delay  his  creditors.  Every  person  must  be 
taken  to  intend  that  which  is  the  necessary  consequence  of  his  own  act : 
and,  if  a  trader  make  a  deed  which  necessarily  has  the  effect  of  defeating 
or  delaying  his  creditors,  he  must  be  taken  to  have  made  the  deed  with 
that  intent.  But  a  deed  which  has  the  effect  of  defeating  or  delaying 
a  trader's  creditors,  is,  by  the  policy  of  the  bankrupt  law,  a  fraudulent 
deed ;  and  therefore  a  deed  which  has  that  effect,  is,  in  the  terms  of 
the  act,  a  fraudulent  transfer  of  the  trader's  goods,  with  intent  to  defeat 
or  delay  his  creditors.  v 

^The  sale  of  the  whole  of  a  trader's  stock  to  a  bonfi  fide  purchaser,^ 
for  a  fair  price,  has  been  held  not  to  come  within  the  rule,  even  though 
creditors  may  ultimately  be  delayed  or  defeated,  and  the  misapplication 
of  the  ^proceeds  was  contemplated  by  the  trader  at  the  time  of  ^^^  ^ . 
the  sale, — because  the  trader  gets  a  present  equivalent  for  his  ^ 
goods,  and  the  sale  is  strictly  in  the  course  of  his  business :  and,  of 
course,  the  sale  of  part  of  a  trader's  stock,  for  the  fair  price  of  that 
part,  cannot  be  objected  to.  y  But  the  sale  of  the  whole,  for  the  price 
of  a  part,  not  because  the  trader  is  obliged,  under  pressure,  to  sell  his 
stock  for  less  than  its  value,  but  because  an  old  debt  is  taken  as  part 
of  the  price,  though  it  may  not  be  the  moving  cause  of  the  transfer, 
admits  of  a  different  consideration,  and  might  be  held  to  be  an  act  of 
bankruptcy,  without  conflicting  with  former  decisions.  It  comes  within 
all  the  mischiefs  referred  to  by  the  counsel  for  the  plaintiffs,  as  deduced 
from  the  older  cases.  The  trader  gets  no  present  equivalent  for  his 
stock ;  and  the  transfer,  having  the  effect  of  defeating  and  delaying 
his  creditors,  would  be  a  fraudulent  transfer  with  intent  to  effect  that 

But,  in  this  particular  case,  the  form  of  the  deed  makes  it  unneces- 
sary further  to  consider  the  general  question.  It  recites  that  the 
transfer  was  made,  not  only  for  the  further  advance,  but  also  for  the 
old  debt ;  and  it  passes,  not  only  all  the  trader's  stock,  and  the  money 
advanced,  if  he  then  had  it  in  his  possession,  but  it  also  professes  to 
give  to  the  defendant  a  right  to  take  all  future-acquired  property,  even 
though  it  should  be  purchased  with  the  money  which  is  alleged  to  be 
the  consideration  for  the  transfer.  The  trader,  therefore,  gets  no 
equivalent  for  any  part  of  the  stock  transferred ;  and  such  a  transfer 
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necessarily  defeats  and  delays  his  creditors,  and  is  an  act  of  bankruptcy, 
withoat  fraud  in  fact. 

In  this  latter  view  of  the  case,  it  would  be  unnecessary  to  examine 
the  cases  of  Siebert  v.  Spooner  and  Lindon  v.  Sharp ;  but  it  may  be 
convenient  to  consider  to  what  extent  they  may  be  relied  upon  as  sup- 
porting the  general  argument  of  the  defendant's  counsel. 
♦10"!       *^^  ^^^  nothing  in  Siebert  v,  Spooner  which  can  assist  the 

-'  defendant.  The  judges  there  speak  of  a  conveyance  being  good 
where  an  equivalent  is  given;  but  they  mean,  and  Baron  Alderson 
says  that  he  means,  to  speak  of  a  sale  or  transfer  for  full  consideration. 
In  Lindon  t;.  Sharp,  the  only  point  was,  whether  the  transfer  of  all  a 
trader's  property  for  a  by-gone  debt  was  an  act  of  bankruptcy,  the 
deed  containing  no  stipulation  for  further  advances,  although  the  trader 
might  reasonably  expect  that  such  advances  would  be  made.  What 
would  have  been  the  opinion  of  the  court  if  there  had  been  such  a 
stipulation,  does  not  appear :  but  the  Lord  Chief  Justice  is  reported  to 
have  said,  <<  that,  if  it  had  been  the  case  of  a  conveyance  upon  a  bonft 
fide  purchase  by  the  defendant,  the  transaction  would  have  been  pro- 
tected, on  the  principle  laid  down  in  Baxter  r.  Pritchard  and  some  other 
cases  referred  to ;  or,  if  it  had  been  an  assignment  by  way  of  security 
to  the  bank  for  advances  thereafter  to  be  made,  the  observation  of  Lord 
Kenyon  in  Whitwell  t;.  Thompson  would  have  applied  strongly  in 
favour  of  the  defendant."  What  thus  fell  from  the  Lord  Chief  Justice 
is  carefully  expressed.  He  adopts  Baxter  v.  Pritchard,  and  says 
that  a  bon&  fide  sale  would  be  protected, — ^he  merely  says  that  Lord 
Kenyon's  observations  would  strongly  apply  where  the  assignment  is 
by  way  of  security  for  future  advances.  Lord  Kenyon  said,  in  Whit- 
well V.  Thompson,  that  it  never  could  be  taken  to  be  law,  that  a  trader 
could  not  sell  his  property,  when  his  afiairs  became  embarrassed,  or 
assign  them  to  a  person  who  should  assist  him  in  his  difficulties,  as 
a  security  for  any  advance  such  person  might  make  to  him.  Baxter 
V.  Pritchard  fully  bears  out  the  first  branch  of  this  proposition ;  but 
the  second,  if  put  forward  as  an  abstract  proposition  that  a  trader 
may  assign  the  whole  of  his  property  for  future  advances,  would 
*l  Ofil  ^^^^^'^^  further  consideration  before  we  *could  adopt  it  to  the 

^  full  extent.  But,  upon  reference  to  the  case  of  WhitweU  v. 
Thompson,  it  will  be  found  that  Lord  Kenyon  did  not  intend  to  lay 
down  any  such  proposition.  That  was  an  action  of  trover,  to  recover 
two  leases  which  had  been  deposited  by  two  traders  in  partnership, 
bonfi  fide,  with  the  defendant,  as  a  security  for  the  due  payment  of  two 
bills  accepted  by  the  defendant  for  their  accommodation.  It  turned 
out,  upon  inquiry,  that,  before  the  deposit,  one  of  the  traders  had  com- 
mitted an  act  of  bankruptcy,  and  that  the  other  trader  committed  an 
act  of  bankruptcy  some  time  after  the  deposit  had  been  made ;  and  it 
then  became  a  question  how  far  the  deposit  of  the  leases  was  afiected 
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by  the  acts  of  bankruptcy  so  proved.  The  leases  were  not  the  whole, 
nor,  from  anything  that  appears,  a  material  part,  of  the  trader's  pro- 
perty. It  was  with  reference  to  the  question  so  raised,  that  Lord 
Kenyon  used  the  expressions  to  which  allusion  has  been  made :  and,  as 
it  was  not  even  suggested  that  the  deposit  of  the  leases  amounted  to 
an  act  of  bankruptcy,  that  learned  judge  could  not  have  intended  his 
observations  to  apply  to  a  state  of  things  not  in  any  way  under  discus- 
sion before  him. 

But  it  is  unnecessary  to  pursue  this  subject  further :  the  deed  here 
is  not  for  future  advances,  but  for  a  present  payment  and  a  by-gone 
debt :  it  conveys  all  the  trader's  property,  including  the  advance,  and 
any  property  purchased  with  the  advance :  it  necessarily  defeats  and 
delays  creditors,  and  is  therefore  an  act  of  bankruptcy. 

For  these  reasons,  we  are  of  opinion  that  the  rule  to  enter  the  ver- 
dict must  be  made  absolute.  Rule  absolute,  (a) 

(a)  See  Hotton  v.  Crnttwell,  1  Ellis  A  B.  15  (E.  C.  L.  R.  toI.  72).  There,  T.,  a  trader,  being 
iadebted  to  L.  in  2001.,  agreed  with  the  defendant,  that,  on  the  defendant's  {wying  the  200L  to  L., 
T.  *woald  auign  bj  bill  of  lale  all  her  efTecta  to  a  defendant,  to  secure  the  200/.  A  deed 
of  assignment  was  executed  some  mpnths  after :  it  contained  a  power  for  the  defendant  f^lOT 
to  enter,  and  take  all  the  eifeets  which  might  be  on  the  premises  at  the  time  of  snch  entry, 
aad  mU  them,  and,  ont  of  the  price,  to  repaj  himself  the  200/.,  and  paj  ezpenaoa  of  lale^  and  paj 
the  reaidne  to  T.  T.  ooYenanted  to  paj  the  200/.  by  instalments,  and  was  to  remain  in  possession 
till  default  in  payment  Afterwards,  Y.,  who  had  remained  in  possession,  sold  the  effects  for  567/., 
and,  out  of  that  sam,  paid  the  200/.  to  the  defendant  T.  having  afterwards  become  bankrapty  her 
assignees  seed  the  defendant  to  reooYer  the  200/.,  and  relied  on  the  execution  of  the  deed  as  an  aot 
of  bankruptcy,  and  fraudulent  against  creditors.  The  jury  having  found  that  the  deed  was  not 
neented  with  intent  to  defeat  or  delay  creditors,  and  the  payment  not  made  in  oontemplatton 
of  bankmptey,  and  a  verdict  having  thereupon  been  directed  for  the  defendant^ — a  rule  for  a 
new  trial  was  refused,  the  execution  of  the  deed  not  being  necessarily  in  itself  an  act  of  bank- 
ruptcy ;  for,  the  transaction  was  as  if  the  deed  had  been  executed  at  the  time  of  the  payment 
by  the  defendant  to  L.,  which  constituted  a  good  consideration  between  T.  and  the  defendant; 
and  the  olanse  enabling  the  defendant  to  seU  after-acquired  property,  did  not  vitiate  the  trans- 
action. 

In  delivering  the  judgment  of  the  court,  Lord  CampbeU  said :  "Reliance  Is  chiefly  placed  by 
ny  Brother  Einglake  upon  a  clause  in  this  deed,  which  authorises  the  defendant  to  enter  and 
seU  aner-acquirnl  property ;  and  he  refers  us  to  Graham  v.  Chapman  as  an  authority  to  prove 
that  a  deed  with  such  a  clause  is  necessarily  an  act  of  bankruptcy.  On  referring  to  the  case,  we 
do  not  find  any  such  doctrine  laid  down  in  it  There,  the  deed  expressly  recited  that  it  was 
given,  not  only  for  a  further  advance,  but  for  an  old  unsecured  debt;  and  Lord  Chief  Justice 
Jervis  several  times  over  points  this  out  as  the  chief  foundation  of  his  judgment  He  likewise 
remarks  upon  the  power  to  take  afler^aoqnired  property,  which  there  might  hare  prevented  the 
tnder  from  deriving  any  benefit  whatever  fh>m  the  further  advance.  But  that  cannot  apply  tc 
a  case  like  the  present,  where  the  trader  did  derive  the  fuU  benefit  of  the  whole  sum  advanoed, 
by  its  being  applied  at  the  time  to  satisfy  the  demand  of  an  importnnate  ereditor." 

And  see  Smith  v.  Cannan,  2  BUis  A  B.  35  (E.  C.  L.  R.  voL  76),  where  Parke,  B.,  says :  "  The 
test  is,  not  whether  the  necessary  effect  of  the  deed  is  to  stop  the  trade,  but  whether  its  neces« 
sary  effect  is  to  delay  the  creditors  of  the  trader." 
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*\MC\  *-^D^ISON  V.  The  Major,  Aldermen,  and  Burgesses  of  the 
^"'^J  Borough  of  PRESTON,    ^prfl  21. 

The  92d  leotion  of  Uie  manieipal  reform  aet»  5  A  6  W.  4,  e.  70»  eoMtSy  that,  after  tbe  eleetioB  of 
the  treasurer  in  any  borough,  the  rents  and  profits  of  all  hereditaments,  and  the  interest,  divi- 
dends,  Ac,  of  all  moneys,  dues,  chattels,  and  secnriUes  belonging  to  the  corporation,  shall  be 

■  paid  to  tbe  treasurer,  and  shall  be  carried  by  him  to  the  aoeovnt  ef  a  fond  called  **  Tbe  Borough 
Fund,"  and  such  Aind  shall  (subject  to  certain  charges  thereon)  be  applied  towards  tbe  payment 
of  the  salaries  of  the  mayor,  recorder,  Ac,  and  of  any  other  officer  whom  the  council  shall 
appoint: — Held,  that  the  judge  and  assessor  of  the  borough  oourt  of  record  for  the  trial  of  civil 
actions,  appointed  by  the  council  at  a  oertain  salary,  oould  not  maintain  an  action  of  deb^ 
against  the  corporation,  for  arrears  of  such  salary. 

This  was  an  action  of  debt.  The  declaration  stated  that  the  defend- 
ants, before  the  commencement  of  the  action,  to  wit,  on  the  Ist  of 
January,  1851,  were  indebted  to  the  plaintiff  in  the  sum  of  522.  10«., 
payable  upon  request,  for  the  service  and  attendance  of  the  plaintiff  by 
him  done,  performed,  and  bestowed  for  a  long  time,  to  wit,  for  one 
year  before  then  elapsed,  in  and  about  the  holding  before  the  plaintiff 
of  a  certain  court  of  record  for  the  trial  of  civil  actions,  to  wit,  the 
court  of  pleas  for  the  borough  of  Preston, — ^being  a  court  which  by 
charter  or  custom  was  and  ought  to  be,  during  all  the  time  aforesaid, 
holden  in  the  said  borough, — and  as  the  necessary  oflScer  (other  than 
the  recorder),  to  wit,  the  judge  and  assessor  before  whom  the  said  court 
was  to  be,  and  was,  during  all  the  time  aforesaid,  holden,  he  the  plaintiff 
having  been  during  all  the  time  aforesaid  such  officer,  judge,  and  assessor, 
upon  and  by  the  appointment  of  the  council  of  the  said  borough ;  such 
appointment  being  made  according  to  the  provisions  of  a  statute  made 
in  the  session  of  parliament  holden  in  the  fifth  and  sixth  years  of  the 
reign  of  his  late  Majesty  King  William  the  Fourth,  intituled,  &c.  :(a) 
and  for  the  salary  therefore  due  and  of  right  payable  by  the  defend- 
ants to  the  plaintiff,  &c. 

Plea, — never  indebted. 
♦lOQl  ^y  consent  of  the  parties,  and  by  order  of  Cresswell,  *J.,  the 
-■  following  case  was  stated  for  the  opinion  of  the  court, — the  par- 
ties agreeing  that  judgment  should  be  entered  for  the  plaintiff  or  defend- 
ants, by  confession  or  nolle  prosequi  immediately  after  the  decision  of 
the  case,  or  otherwise,  as  the  court  might  think  fit, — according  to  the 
statute  8  A;  4  W.  4,  c.  42,  s.  25  :— 

Preston  is  one  of  the  boroughs  contained  in  schedule  A.  to  the  muni- 
cipal corporation  reform  act,  5  &  6  W.  4,  c.  76,  an  act  for  the  regula- 
tion of  municipal  corporations  in  England  and  Wales.  It  is  directed 
by  that  schedule  to  have  six  wards,  twelve  aldermen,  and  thirty-six 
councillors- 

Up  to  the  .respective  times  of  that  act  passing  and  taking  effect, 
Preston  had  a  common  council,  consisting  of  a  mayor,  seven  other  alder- 

(a)  5  A6W.4,e.  7fi. 
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men,  and  seventeen  capital  burgesses.  The  aldeimen,  as  well  as  the 
capital  burgesses,  were  elected  by  the  common  council,  for  life.  The 
mayor  was  elected  annually  by  a  jury  chosen  by  two  elisors,  one  of 
whom  was  nominated  by  the  outgoing  mayor  and  one  by  the  other  alder- 
men. The  mayor,  recorder,  and  aldermen  were  by  charter  justices  of 
the  peace  for  the  borough ;  and  a  separate  court  of  quarter  sessions  of 
the  peace  was,  before  and  at  the  passing  of  the  said  act,  holden  in  and 
for  the  said  borough.  The  mayor  and  the  two  senior  aldermen  were 
coroners  for  the  borough.  The  recorder  was  elected  by  the  common 
oouncil.  There  was  in  the  borough,  by  charter,  a  court  of  record  for 
the  trial  of  civil  actions,  called  the  court  of  pleas  for  the  said  borough, 
holden  on  Friday  in  every  third  week,  and  not  regulated  by  the  provi* 
sions  of  any  local  act  of  parliament.  Of  this  court,  the  mayor  and  any 
two  or  more  of  the  aldermen,  were  by  charter  the  judges. 

The  plaintiff  was  elected  recorder  in  the  year  1832,  and  has  ever 
since  held  that  oflSce,  except  so  far  as  it  has  been  or  is  affected  by  the 
municipal  corporation  *reform  act  above  mentioned.  He  was  r*^^/> 
then,  and  ever  since  has  been,  a  barrister  of  more  than  five  years'  ^ 
standing.  Notwithstanding  the  change  made  by  the  municipal  corpo* 
ration  reform  act,  he  has  continued  to  be  popularly  styled  recorder. 
He  never  had  any  deputy-recorder. 

From  the  time  of  the  plaintiff's  election  as  recorder,  until  and  at  the 
time  of  the  said  municipal  corporation  reform  act  coming  into  opera- 
tion, the  plaintiff  acted  as  assessor  of  and  in  the  said  court  of  pleas : 
but  the  court  was  always  held  before  the  judges  designated  by  the 
charter :  and  no  formal  appointment  of  the  plaintiff  to  the  office  of 
assessor  was  ever  made. 

It  is  by  the  municipal  corporation  reform  act,  5  &  6  W.  4,  c.  76, 
enacted  as  follows : — Section  1,  <<  that  so  much  of  all  laws,  statutes, 
and  usages,  and  so  much  of  all  royal  and  other  charters,  grants,  and 
letters-patent,  now  in  force  relating  to  the  several  boroughs  named  in 
the  schedules  A.  and  B*.  to  this  act  annexed,  or  to  the  inhabitants  there- 
of, or  to  the  several  bodies  or  reputed  bodies  corporate  named  in  the 
said  schedules,  or  any  of  them,  as  are  inconsistent  with  or  contrary  to 
the  provisions  of  this  act,  shall  be  and  the  same  are  hereby  repealed 
and  annulled." 

Section  6.  <<  That  afler  the  first  election  of  councillors  under  this 
act  in  any  borough,  the  body  or  reputed  body  corporate  named  in  the 
Bald  schedules  in  connexion  with  such  borough,  shall  take  and  bear  the 
name  of  the  mayor,  aldermen,  and  burgesses  of  such  borough,  and  by 
that  name  shall  have  perpetual  succession,  and  shall  be  capable  in  law, 
by  the  council  hereinafter  mentioned  of  such  borough,  to  do  and  suffer 
all  acts  which  now  lawfully  they  and  their  successors  respectively  may 
do  and  suffer  by  any  name  or  title  of  incorporation ;  and  the  mayor  of 
each  of  the  said  boroughs  shall  be  capable  in  law  to  do  and  suffer  all 
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^^^^^  acts  which  the  chief  officer  of  *8ach  borough  may  now  lawfully 
-'  do  and  suffer,  so  far  as  the  same  respectively  are  not  altered  or 
annulled  by  the  provisions  of  this  act." 

Section  92.  <(That,  after  the  election  of  the  treasurer  in  any  borough, 
the  rents  and  profits  of  all  hereditaments,  and  the  interest,  dividends, 
and  annual  proceeds  of  all  moneys,  dues,  chattels,  and  valuable  seen* 
rities  belonging  or  payable  to  any  body  corporate  named  in  conjunction 
with  the  said  borough  in  the  said  schedules  A.  and  B.,  or  to  any  member 
or  officer  thereof  in  his  corporate  capacity,  and  every  fine  or  penalty 
for  any  offence  against  this  act  (the  application  of  which  has  not  been 
already  provided  for),  shall  be  paid  to  the  treasurer  of  such  borough ; 
and  all  the  moneys  which  he  shall  so  receive  shall  be  carried  by  him  to 
the  account  of  a  fund  to  be  called  <  The  Borough  Fund ;'  and  such 
fund,  subject  to  the  payment  of  any  lawful  debt  due  from  such  body 
corporate  to  any  person,  which  shall  have  been  contracted  before  the 
passing  of  this  act,  and  unredeemed,  or  so  much  thereof  as  the  council 
of  such  borough  from  time  to  time  shall  be  required  or  shall  deem  it 
expedient  to  redeem,  and  to  the  payment  from  time  to  time  of  the 
interest  of  so  much  thereof  as  shall  remain  unredeemed,  and  saving  all 
rights,  interests,  claims,  or  demands  of  all  persons  or  bodies  corporate 
in  or  upon  the  real  or  personal  estate  of  any  body  corporate,  by  virtue 
of  any  proceedings  either  at  law  or  in  equity  which  have  been  already 
instituted,  or  which  may  be  hereafter  instituted,  or  by  virtue  of  any 
mortgage  or  otherwise,  shall  be  applied  towards  the  payment  of  the  salary 
of  the  mayor  J  and  of  the  recorder  ^  and  of  the  police-magistrate  herein- 
after mentioned,  when  there  is  a  recorder  or  police-magistrate,  and  of 
the  respective  salaries  of  the  town-clerk  and  treasurer,  and  of  every 
other  officer  whom  the  council  shall  appoint ;  and  also  towards  the  pay- 
i^^-to-i  ^^^^  of  the  expenses  incurred  from  time  to  time  in  '^'preparing 

^^  and  printing  burgess-lists,  ward-lists,  and  notices,  and  in  other 
matters  attending  such  elections  as  are  herein  mentioned,  and,  in 
boroughs  which  shall  have  a  separate  court  of  sessions  of  the  peace  as 
is  hereinafter  provided,  towards  the  expenses  of  the  prosecution,  main- 
tenance, and  punishment  of  offenders,  and  towards  such  other  sum  to 
be  paid  by  such  borough  to  the  treasurer  of  such  county  as  is  herein- 
after provided,  and  towards  the  expense  of  maintaining  the  borough 
gaol,  house  of  correction  and  corporate  buildings,  and  towards  the  pay- 
ment of  the  constables,  and  of  all  other  expenses,  not  herein  otherwise 
provided  for,  which  shall  be  necessarily  incurred  in  carrying  into  effect 
the  provisions  of  this  act ;  and,  in  case  the  borough  fund  shall  be  more 
than  sufficient  for  the  purposes  aforesaid,  the  surplus  thereof  shall  be 
applied,  under  the  direction  of  the  council,  for  the  public  benefit  pf  the 
inhabitants,  and  improvement  of  the  borough ;  and,  in  case  the  borough 
fund  shall  not  be  sufficient  for  the  purpose  aforesaid,  the  council  of  the 
borough  is  hereby  authorized  and  required,  from  time  to  time,  to  esti- 
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mate  as  correctly  as  may  be  what  amount  in  addition  to  such  fund  will 
be  suflScient  for  the  payment  of  the  expenses  to  be  incurred  in  carrying 
into  effect  the  provisions  of  thb  act ;  and  in  order  to  raise  the  amount 
so  estimated,  the  said  council  is  hereby  authorized  and  required  from 
time  to  time  to  order  a  borough-rate,  in  the  nature  of  a  county-rate,  to 
be  made  within  their  borough." 

Section  94.  <«  That  it  shall  not  be  lawful  for  the  council  of  any  body 
corporate  to  be  elected  under  this  act,  to  sell,  mortgage,  or  alienate  the 
lands,  tenements,  or  hereditaments  of  the  said  body  corporate,  or  any 
part  thereof,  except  in  pursuance  of  some  covenant,  contract,  or  agree- 
ment bon&  fide  made  or  entered  into  on  or  before  the  6th  of  June  in 
the  present  year,  by  or  on  behalf  of  the  body  corporate  of  any  borough, 
or  of  some  ^resolution  duly  entered  on  the  corporation  books  of  r^^^A 
such  body  corporate  on  or  before  the  said  5th  of  June,  or  to  '- 
demise  or  lease,  except  in  pursuance  of  some  covenant,  contract,  or 
agreement  bon&  fide  made  or  entered  into  on  or  before  the  said  5th  of 
June,  by  or  on  the  behalf  of  such  body  corporate,  or  in  pursuance  of 
some  resolution  duly  entered  in  the  corporation  books  of  such  body 
corporate  on  or  before  the  said  5th  of  June,  or,  except  in  the  cases 
hereinafter  mentioned,  any  lands,  tenements,  or  hereditaments  of  such 
body  corporate,  or  any  part  thereof,  or  to  enter  into  any  new  covenant^ 
contract,  or  agreement  (except  in  the  cases  hereinafter  mentioned)  for 
demising  or  leasing  any  such  lands,  tenements,  or  hereditaments,  or 
any  part  thereof,  for  any  term  exceeding  thirty-one  years  from  the  time 
when  such  lease  shall  be  made,  or,  if  made  in  pursuance  of  a  previous 
agreement,  then  from  the  time  when  such  agreement  shall  have  been 
entered  into ;  and,  in  every  lease  which  the  said  council  is  not  hereby 
restrained  from  making,  there  shall  (except  in  the  cases  hereinafter 
mentioned)  be  reserved  and  made  payable,  during  the  whole  of  the  term 
thereby  granted,  such  clear  yearly  rent  as  to  the  council  shall  appear 
reasonable,  without  taking  any  fine  for  the  same :  Provided,  neverthe- 
less, that,  in  every  case  in  which  such  council  shall  deem  it  expedient 
to  sell  and  alienate,  or  to  demise  and  lease  for  a  longer  term  than  thirty- 
one  years,  or  upon  different  terms  and  conditions  than  those  hereinbe- 
fore mentioned,  any  of  the  said  lands,  tenements,  or  hereditaments,  ii 
shall  be  lawful  for  such  council  to  represent  the  circumstances  of  the 
case  to  the  lords  commissioners  of  his  Majesty's  treasury ;  and  it  shall 
be  lawful  for  such  council,  with  the  approbation  of  the  said  lords  com- 
missioners, or  any  three  of  them,  to  sell,  alienate,  and  demise  any  of 
the  lands,  tenements,  and  hereditaments  of  the  said  body  *cor-  r^^^M 
porate,  in  such  manner  and  on  such  terms  and  conditions  as  shall  ^ 
have  been  approved  by  the  said  lords  commissioners :  Provided  alwayS|. 
that  notice  of  the  intention  of  the  council  to  make  such  application  as 
aforesaid  shall  be  fixed  on  the  outer  door  of  the  Town  Hall,  or  on  some 
public  and  conspicuous  place  within  the  borongh,  one  calendar  month 
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at  least  before  such  application ;  and  a  copy  of  the  memorial  intended 
to  be  sent  to  the  said  lords  commissioners  shall  be  kept  in  the  town- 
clerk's  office  during  such  calendar  month,  and  shall  be  freely  open  to 
the  inspection  of  every  burgess,  at  all  reasonable  hours  during  the 
same." 

Section  108.  <<  That  the  council  of  any  borough  which  shall  be  de- 
sirous that  a  separate  court  of  quarter  sessions  of  the  peace  shall  be  or 
continue  to  be  holden  in  and  for  such  borough,  shall  signify  the  same 
by  petition  to  his  Majesty  in  council,  setting  forth  the  grounds  of  the 
application,  the  state  of  the  gaol,  and  the  salary  which  they  are  willing 
to  pay  to  the  recorder  in  that  behalf;  and  it  shall  be  lawful  for  his 
Majesty,  if  he  shall  be  pleased  thereupon  to  grant  that  a  separate  court 
of  quarter  sessions  of  the  peace  shall  be  thenceforward  holden  in  and 
for  such  borough,  to  appoint  for  such  borough,  or  for  any  two  or  more 
of  such  boroughs  conjointly,  a  fit  person,  being  a  barrister-at-law  of  not 
less  than  five  years'  standing,  who  shall  be  and  be  called  the  recorder 
of  such  borough  or  boroughs,  and  shall  hold  such  office  during  his  good 
behaviour,  and,  upon  any  vacancy^  in  any  such  office,  to  appoint  another 
fit  person,  being  a  barrister-at-law  of  not  less  than  five  years'  standing, 
to  be  the  recorder  in  the  place  of  the  person  so  making  such  vacancy : 
Provided,  that,  in  every  borough  in  and  for  which  a  separate  court  of 
general  or  quarter  sessions  of  the  peace  is  now  holden,  and  of  which 
the  present  recorder  or  deputy-recorder  is  a  barrister  of  five  years* 
*11  f^l  standing,  such  recorder  or  deputy-recorder,  being  ^qualified  as 
^  aforesaid,  shall  be  continued  or  appointed  recorder  under  the  pro- 
visions of  this  act." 

Section  107.  « That,  after  the  Ist  of  May,  1886,  all  powers  and 
jurisdictions  to  try  treasons,  capital  felonies,  and  all  other  criminal 
jurisdictions  whatsoever  granted  or  confirmed  by  any  law,  statute, 
letters-patent,  grant,  or  charter  whatsoever,  to  any  mayor,  bailifi*, 
alderman,  recorder,  or  other  corporate  or  chartered  officer,  or  corporate 
or  chartered  justice  of  the  peace  whomsoever  in  any  borough,  and  all 
right  of  any  body  corporate  in  any  borough,  or  any  of  the  members 
thereof,  by  virtue  of  any  law,  statute,  letters-patent,  grant,  or  charter 
whatsoever,  to  elect  or  nominate  any  justices  to  keep  the  peace  in  or 
for  any  borough,  or  by  any  members  of  any  such  corporate  body,  to  act 
as  such  justice  of  the  peace  in  and  for  any  of  the  last-mentioned 
boroughs,  other  than  is  herein  declared,  shall  cease." 

Section  118.  <<  That,  in  every  borough  in  which  by  charter  or  cus- 
tom there  is  or  ought  to  be  holden  a  court  of  record  for  the  trial  of 
civil  actions,  not  regulated  by  the  provisions  of  any  local  act  of  par- 
liament, or  in  which,  at  the  time  of  the  passing  of  this  act,  a  barrister 
of  five  years'  standing  shall  not  act  as  judge  or  assessor,  the  recorder, 
or,  in  the  absence  of  the  recorder,  or,  in  case  there  shall  not  be  a  re- 
corder, such  officer  of  the  borough  as  by  the  charter  constituting  such 
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'^  court,  or  by  custom,  shall  be  the  judge  of  such  court,  shall  continue  to 

^  be  and  act  as  such  judge;  and  the  council  of  such  borough,  in  every 

'^  case,  whether  such  court  be  regulated  by  the  provisions  of  a  local  act 

^  of  parliament  or  otherwise,  shall  have  power  for  that  purpose  to  ap> 

point  the  necessary  officer,  other  than  the  recorder,  before  whom  such 

^  court  is  to  be  holden ;  and  every  such  judge  or  assessor  other  than  the 

^  mayor  shall  hold  his  office  during  his  good  behaviour ;  and  the  judge  of 

'  every  such  court  shall  hold  the  said  court  at  such  times  and  places,  and 

?  with  such  *rules  of  practice,  and  with  the  same  powers  and  juris- 

!  diction  as  belonged  to  the  said  court  at  the  time  of  passing  this 

'  act :  Provided  always,  that,  in  every  case  in  which  such  court  had  not, 

before  the  passing  of  this  act,  authority  to  try  such  actions  as  are 

hereinafter  next  mentioned,  any  such  court  in  which  a  barrister  of  five 

years'  standing  shall  act  as  judge  or  assessor,  shall  have  authority  to 

try  actions  of  assumpsit,  covenant,  and  debt,  whether  the  debt  be  by 

specialty  or  on  simple  contract,  and  all  actions  of  trespass  or  trover  for 

taking  goods  and  chattels,  provided  the  sum  or  damages  sought  to  be 

recovered  shall  not  exceed  20Z.,  and  all  actions  of  ejectment  between 

landlord  and  tenant  wherein  the  annual  rent  of  the  premises  of  which 

possession  is  sought  to  be  recovered  shall  not  exceed  20Z.,  and  upon 

which  no  fine  shall  have  been  reserved  or  made  payable." 

Section  119.  "That  the  council  of  every  borough  in  which  there 
shall  be  holden  a  court  of  record  for  the  trial  of  civil  actions  as  afore- 
said, shall  appoint  a  registrar  of  such  court,  except  in  boroughs  where 
the  tofm-clerk  acts  as  such  registrar,  and  such  officers  and  servants  as 
are  necessary  for  carrying  on  the  business  and  executing  the  process  of 
such  court:  Provided  that  no  registrar  or  other  officer  of  such  court 
shall,  by  himself  or  any  partner,  or  by  his  or  their  clerks,  practise  as  an 
attorney  in  such  court,  nor  shall  any  such  partner  or  clerk  act  as  agent 
for  any  other  attorney  in  such  court :  Provided  also,  that,  unless  dis- 
qualified as  herein  provided,  every  attorney  of  his  Majesty's  superior 
courts  at  Westminster  shall  have  full  liberty  to  practise  as  an  attorney 
in  every  such  court." 

Section  120.  "  That  no  suit  commenced  in  any  court  of  record  in 
any  borough  before  the  1st  of  May,  1836,  shall  abate  by  reason  of  any 
change  that  shall  have  been  made  in  the  constitution  of  such  court  by 
the  provisions  of  this  act ;  but  that  the  same  may  continue,  and  be 
*heard  and  determined  as  if  it  had  been  commenced  before  such  r^rf-iir 
judge."  L  "^ 

By  the  6  &  7  W.  4,  c.  105,  which  received  the  Royal  assent  on  the 
20th  of  August,  1836,  it  is  enacted,  by  s.  9, — after  reciting  that  doubts 
have  arisen  as  to  the  provisions  of  the  act  for  regulating  corporations, 
respecting  judges  in  borough  courts  of  record  for  the  trial  of  civil 
actions  not  regulated  by  the  provisions  of  any  local  act  of  parliament, 
or  in  which  at  the  time  of  passing  the  said  act  a  barrister  of  five  years' 
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at  least  before  such  application ;  and  a  copy  of  the  memorial  intended 
to  be  sent  to  the  said  lords  commissioners  shall  be  kept  in  the  town- 
clerk's  office  during  such  calendar  month,  and  shall  be  freely  open  to 
the  inspection  of  every  burgess,  at  all  reasonable  hours  during  the 
same." 

Section  108.  <<  That  the  council  of  any  borough  which  shall  be  de- 
sirous that  a  separate  court  of  quarter  sessions  of  the  peace  shall  be  or 
continue  to  be  holden  in  and  for  such  borough,  shall  signify  the  same 
by  petition  to  his  Majesty  in  council,  setting  forth  the  grounds  of  the 
application,  the  state  of  the  gaol,  and  the  salary  which  they  are  willing 
to  pay  to  the  recorder  in  that  behalf;  and  it  shall  be  lawful  for  his 
Majesty,  if  he  shall  be  pleased  thereupon  to  grant  that  a  separate  court 
of  quarter  sessions  of  the  peace  shall  be  thenceforward  holden  in  and 
for  such  borough,  to  appoint  for  such  borough,  or  for  any  two  or  more 
of  such  boroughs  conjointly,  a  fit  person,  being  a  barrister-at-law  of  not 
less  than  five  years'  standing,  who  shall  be  and  be  called  the  recorder 
of  such  borough  or  boroughs,  and  shall  hold  such  office  during  his  good 
behaviour,  and,  upon  any  vacancy^  in  any  such  office,  to  appoint  another 
fit  person,  being  a  barrister-at-law  of  not  less  than  five  years'  standing, 
to  be  the  recorder  in  the  place  of  the  person  so  making  such  vacancy : 
Provided,  that,  in  every  borough  in  and  for  which  a  separate  court  of 
general  or  quarter  sessions  of  the  peace  is  now  holden,  and  of  which 
the  present  recorder  or  deputy-recorder  is  a  barrister  of  five  years* 
*11^1  ^^^^^^°&  ^^^^  recorder  or  deputy-recorder,  being  ^qualified  as 
-'  aforesaid,  shall  be  continued  or  appointed  recorder  under  the  pro- 
visions of  this  act." 

Section  107.  « That,  after  the  1st  of  May,  1886,  all  powers  and 
jurisdictions  to  try  treasons,  capital  felonies,  and  all  other  criminal 
jurisdictions  whatsoever  granted  or  confirmed  by  any  law,  statute, 
letters-patent,  grant,  or  charter  whatsoever,  to  any  mayor,  bailiff, 
alderman,  recorder,  or  other  corporate  or  chartered  officer,  or  corporate 
or  chartered  justice  of  the  peace  whomsoever  in  any  borough,  and  all 
right  of  any  body  corporate  in  any  borough,  or  any  of  the  members 
thereof,  by  virtue  of  any  law,  statute,  letters-patent,  grant,  or  charter 
whatsoever,  to  elect  or  nominate  any  justices  to  keep  the  peace  in  or 
for  any  borough,  or  by  any  members  of  any  such  corporate  body,  to  act 
as  such  justice  of  the  peace  in  and  for  any  of  the  last-mentioned 
boroughs,  other  than  is  herein  declared,  shall  cease." 

Section  118.  <«  That,  in  every  borough  in  which  by  charter  or  cus- 
tom there  is  or  ought  to  be  holden  a  court  of  record  for  the  trial  of 
civil  actions,  not  regulated  by  the  provisions  of  any  local  act  of  par- 
liament, or  in  which,  at  the  time  of  the  passing  of  this  act,  a  barrister 
of  five  years'  standing  shall  not  act  as  judge  or  assessor,  the  recorder, 
or,  in  the  absence  of  the  recorder,  or,  in  case  there  shall  not  be  a  re- 
corder, such  officer  of  the  borough  as  by  the  charter  constituting  such 
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court,  or  bj  custom,  shall  be  the  judge  of  such  court,  shall  continue  to 
be  and  act  as  such  judge;  and  the  council  of  such  borough,  in  every 
case,  whether  such  court  be  regulated  by  the  provisions  of  a  local  act 
of  parliament  or  otherwise,  shall  have  power  for  that  purpose  to  ap- 
point the  necessary  officer,  other  than  the  recorder,  before  whom  such 
court  is  to  be  holden ;  and  every  such  judge  or  assessor  other  than  the 
mayor  shall  hold  his  office  during  his  good  behaviour ;  and  the  judge  of 
every  such  court  shall  hold  the  said  court  at  such  times  and  places,  and 
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with  such  *rules  of  practice,  and  with  the  same  powers  and  juris- 
diction as  belonged  to  the  said  court  at  the  time  of  passing  this 
act :  Provided  always,  that,  in  every  case  in  which  such  court  had  not, 
before  the  passing  of  this  act,  authority  to  try  such  actions  as  are 
hereinafter  next  mentioned,  any  such  court  in  which  a  barrister  of  five 
years'  standing  shall  act  as  judge  or  assessor,  shall  have  authority  to 
try  actions  of  assumpsit,  covenant,  and  debt,  whether  the  debt  be  by 
specialty  or  on  simple  contract,  and  all  actions  of  trespass  or  trover  for 
taking  goods  and  chattels,  provided  the  sum  or  damages  sought  to  be 
recovered  shall  not  exceed  20Z.,  and  all  actions  of  ejectment  between 
landlord  and  tenant  wherein  the  annual  rent  of  the  premises  of  which 
possession  is  sought  to  be  recovered  shall  not  exceed  20Z.,  and  upon 
which  no  fine  shall  have  been  reserved  or  made  payable." 

Section  119.  "That  the  council  of  every  borough  in  which  there 
shall  be  holden  a  court  of  record  for  the  trial  of  civil  actions  as  afore- 
said, shall  appoint  a  registrar  of  such  court,  except  in  boroughs  where 
the  tofm-clerk  acts  as  such  registrar,  and  such  officers  and  servants  as 
are  necessary  for  carrying  on  the  business  and  executing  the  process  of 
such  court:  Provided  that  no  registrar  or  other  officer  of  such  court 
shall,  by  himself  or  any  partner,  or  by  his  or  their  clerks,  practise  as  an 
attorney  in  such  court,  nor  shall  any  such  partner  or  clerk  act  as  agent 
for  any  other  attorney  in  such  court :  Provided  also,  that,  unless  dis- 
qualified as  herein  provided,  every  attorney  of  his  Majesty's  superior 
courts  at  Westminster  shall  have  full  liberty  to  practise  as  an  attorney 
in  every  such  court." 

Section  120.  <<  That  no  suit  commenced  in  any  court  of  record  in 
any  borough  before  the  1st  of  May,  1836,  shall  abate  by  reason  of  any 
change  that  shall  have  been  made  in  the  constitution  of  such  court  by 
the  provisions  of  this  act ;  but  that  the  same  may  continue,  and  be 
^heard  and  determined  as  if  it  had  been  commenced  before  such  p^^  ^ ,. 
judge."  L  il7 

By  the  6  fc  7  W.  4,  c.  105,  which  received  the  Royal  assent  on  the 
20th  of  August,  1886,  it  is  enacted,  by  s.  9, — ^after  reciting  that  doubts 
have  arisen  as  to  the  provisions  of  the  act  for  regulating  corporations, 
respecting  judges  in  borough  courts  of  record  for  the  trial  of  civil 
actions  not  regulated  by  the  provisions  of  any  local  act  of  parliament, 
or  in  which  at  the  time  of  passing  the  said  act  a  barrister  of  five  years' 
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atanding  did  not  act  as  judge  or  a88e8aor,-<-<t  that  the  recorder,  and,  in 
the  absence  of  the  recorder,  such  person,  being  a  barrister  of  not  lesa 
than  five  years'  standing,  as  shall  be  appointed  by  the  recorder  under 
his  hand  and  seal  to  hold  the  said  court,  shall  be  the  judge  of  such 
court,  and  shall  hold  the  said  court  at  such  times  as  the  said  recorder 
in  his  discretion  may  think  fit,  or  as  his  Majesty  shall  think  fit  to  direct: 
and  every  recorder  or  person  so  appointed  to  hold  such  court  shall  be 
entitled  to  have  such  salary  paid  to  him  out  of  the  borough-fund  as  the 
council  shall  fix  by  some  by-law  to  be  made  in  that  behalf:  Provided 
also  that  all  rules  hereafter  to  be  made  for  regulating  the  practice  of 
such  court,  shall  be  approved  and  signed  by  the  recorder  of  such 
borough,  if  there  shall  be  a  recorder,  before  the  same  shall  be  sub- 
mitted to  the  judges  of  the  superior  courts  for  allowance  and  confirma- 
tion by  them  according  to  the  provisions  of  the  said  recited  act." 

Upon  the  municipal  corporation  reform  act  coming  into  operation, 
the  old  common  council  went  out  of  office,  and  their  powers  and  duties 
ceased,  as  directed  by  s.  88  of  that  act.  They  were  succeeded  by  a 
common  council  elected  under  the  provisions  of  that  act,  having  the 
tenure  of  office  and  exercising  the  functions  thereby  prescribed.  But 
the  justices  of  the  peace  for  the  borough,  including  the  plaintiff,  who 
was  a  justice  of  peace  as  recorder,  continued  to  have  and  exercise  their 
*11  Al  powers  as  '^justices  of  the  peace  until  the  Ist  of  May,  1886,  but 
^  no  longer,  as  directed  by  s.  88. 

In  pursuance  of  the  said  act,  and  of  his  late  Majesty's  order  in 
council  appointing  days  as  authorized  by  the  said  act  (s.  148),  the 
members  of  the  new  council  held  th^r  first  meeting  on  Thursday,  the 
Slst  of  December,  1835,  which  meeting  was  only  for  the  election  of 
aldermen.  On  Friday,  the  1st  of  January,  1836,  by  the  like  authority^ 
the  members  of  the  council  met  again,  and  elected  a  mayor,  who  took 
upon  himself  the  office.  The  council,  being  thus  fully  constituted, 
passed  on  the  same  day  the  following  resolution : — 

«« This  council  doth  appoint  T.  B.  Addison,  Esq.,  now  recorder  of 
this  borough,  being  a  barrister  of  more  than  five  years'  standing,  to  be 
the  judge  and  assessor  before  whom  the  court  of  pleas  for  this  borough 
shall  be  holden,  to  hold  the  said  office  during  his  good  behaviour.  And 
this  council  directs  that  the  said  court  shall  continue  to  be  held  on 
Friday  in  every  third  week,  as  hath  been  accustomed,  except  so  far  as 
the  practice  of  the  same  court  is  or  shall  be  lawfully  varied  or  altered; 
and  that,  in  the  absence  of  the  recorder,  and  when  there  is  no  recorder^ 
the  said  court  shall  be  holden  by  and  before  the  mayor  and  two  or 
more  of  the  aldermen  of  this  borough,  according  to  the  old  charter." 

The  same  council  also  passed  resolutions  appointing  a  registrar  and 
sergeants-at-mace  and  executive  officers  of  the  said  court. 

These  resolutions  are  entered  in  the  minute-book  of  the  council,  and 
signed  by  the  mayor. 
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The  said  eonrt  hns  ever  since  been  regularly  holden,  and  the  plain* 
tiff  has  performed  the  dnties  of  jndge  and  assessor  in  and  of  the  same, 
presiding  therein  whenever  issues  at  law  or  in  fact  have  been  to  be 
tried,  or  other  business  has  arisen  requiring  a  presiding  officer,  and  has 
always  been  of  good  behaviour  in  the  said  office.  He  *has  r^c-iio 
always  since  the  above  appointment  acted  as  the  judge  of  the  '- 
court.  The  issues  tried  before  him  have  comprised  not  only  such  as 
had  been  joined  in  causes  there  pending,  but  also  such  as  were  sent 
from  the  superior  courts  by  writ  of  trial  under  the  8  &  4  W.  4,  c.  42, 
8.  17.  Many  such  writs  have  been  issued :  they  have  been  directed 
"  to  the  judge  and  assessor  of  the  court  of  pleas  for  the  borough  of 
Preston."  The  trials  thereupon  have  taken  place  in  the  said  court 
before  the  now  plaintiff,  and  he  has  returned  the  writs  of  trial  in  his 
own  name. 

Nothing  was  done  respecting  the  salary  of  the  plaintiff  till  the  1st 
of  January,  1888,  when,  at  a  quarterly  meeting,  the  following  resolu- 
tions were  passed : — 

<«0n  motion  of  Mr.  Alderman  Haydock,  seconded  by  Mr.  Councillor 
Hopkins,  it  was  unanimously  agreed  and  ordered,  that  the  salary  of  the 
judge  and  assessor  of  the  court  of  pleas  for  this  borough  be  fixed  at 
the  yearly  sum  of  50  guineas,  to  commence  from  the  1st  of  January, 
1836,  the  date  of  his  appointment:  And  it  is  further  agreed  and 
ordered,  that  such  salary  for  the  two  last  years,  amounting  to  105{., 
be  forthwith  paid ;  for  which  payment,  the  extract  of  this  order,  signed 
by  three  or  more  members  of  the  council,  and  countersigned  by  the 
town-clerk,  shall  be  the  treasurer's  warrant." 

The  above  resolutions  were  entered  in  the  minute-book  of  the  coun- 
cil's proceedings;  and  signed  by  the  mayor. 

The  said  sum  of  1052.  was  accordingly  paid  to  the  now  plaintiff,  and 
allowed  in  the  treasurer's  accounts. 

The  same  salary,  at  the  rate  of  622.  10^.  per  annum,  has  been  paid 
to  the  plaintiff  by  half-yearly  portions  up  to  and  including  that  for  the 
year  1849.  Such  payments  have  been  made  by  the  treasurer  in  obe* 
£ence  to  successive  orders  of  the  council,  entered  in  the  minute-books 
of  their  proceedings,  and  signed  by  the  mayor  for  the  time  being, 
extracts  of  which  orders  were  signed  by  ♦three  members  of  the  r* jo© 
conncil,  and  countersigned  by  the  town-derk,  according  to  the  '- 
directions  of  the  5  Jt  6  W.  4,  c.  76,  a.  69.  The  said  payments  have  been 
included  in  the  successive  annual  statements  of  all  moneys  received 
and  expended  on  account  of  the  mayor,  aldermen,  and  burgesses  of  the 
said  borough  for  the  respective  years  in  which  they  were  made ;  which 
statements  have  been  approved  by  the  council,  signed  by  the  mayor, 
and  transmitted  to  one  of  her  Majesty's  principal  secretaries  of  state, 
as  directed  by  statutes  6  fc  7  W.  4,  o.  104,  s.  10,  and  I  Vict.  c.  78, 
8.28. 

i2 
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ImpriBonmeDt  for  debt  not  exceeding  202.  was  abolished  by  the  7  &  8 
y iot.  c.  96,  8.  57 ;  which  act  provides  compensation  for  ofScers  of  courts 
whose  emoluments  were  thereby  diminished, — s.  70.  The  sergeants-at- 
mace,  or  executive  officers  of  the  said  court  of  pleas,  claimed  compen- 
sation for  such  diminution  of  their  emoluments;  which  claim  was 
allowed,  and  compensation  granted  by  the  commissioners  of  the  trea- 
sury. 

At  a  special  meeting  of  the  council,  held  on  the  1st  of  January, 
1850,  an  order  was  made  for  payment  of  salaries  "  due  from  this  cor- 
poration," including  26L  6#.,  half  a  year's  salary,  to  the  now  plaintiff. 

The  number  of  causes  coming  to  be  tried  in  the  said  court,  and  the 
consequent  amount  of  attendance  required  from  the  now  plaintiff 
thereat,  having  considerably  decreased  in  consequence  of  the  operation 
of  the  said  statute  of  7  &  8  Vict.  c.  96,  s.  57,  and  consequently  by  the 
operation  of  the  new  county-courts  act,  9  &  10  Vict.  c.  95,  the  council 
at  the  same  meeting  passed  the  following  resolution : — «  Resolved,  that 
the  salary  of  522.  10«.  now  paid  to  the  judge  of  the  court  of  pleas,  be 
altered  to  10  guineas,  in  pursuance  of  the  recommendation  of  the  com- 
mittee appointed  to  inquire  into  the  duties,  salaries,  and  emoluments 
of  corporate  officers/'  ' 

^^Q_      This  meeting  was  duly  convened  and  held  for  the  ^special 
^  purposes  mentioned  in  the  said  resolution ;  and  the  resolution 
was  entered  in  the  minute-book  of  the  counciVs  proceedings,  and  signed 
by  the  mayor. 

The  plaintiff  having  refused  to  accept  the  reduced  salary  of.  10 
guineas,  no  sum  has  been  paid  to  him  in  respect  of  the  said  salary  for 
the  year  commencing  with  the  1st  of  January,  1850 ;  and  thb  action  is 
brought  for  the  recovery  of  the  said  salary,  which  the  plaintiff  claims 
after  the  rate  specified  in  the  resolution  of  the  Ist  of  January,  1838, 
viz.  fifty  guineas  a  year ;  the  plaintiff  insisting,  that  the  council  have 
no  power  to  reduce  the  salary  of  an  office  which  he  holds  during  his 
good  behaviour,  and  that  the  resolution  of  the  1st  of  January,  1850,  is 
illegal  and  void,  or,  if  in  any  respect  operative,  does  not  affect  the 
plaintiff's  title  to  recover  in  this  action. 

The  defendants,  on  the  other  hand,  contend  that  the  council  in  1886 
and  1888,  and  again  on  the  1st  of  January,  1850,  acted  under  a  mis- 
conception of  their  powers,  and  that  the  appointment  of  the  plaintiff  to 
the  office  of  judge,  the  resolution  directing  a  salary  to  be  paid  to  him 
in  this  capacity,  and  the  resolution  reducing  the  amount  of  the  salary, 
or  appointing  a  substituted  salary,  were  all  illegal  and  void.  The 
defendants  also  contend,  that,  on  the  assumption  that  the  council  in 
1888  had  power  to  appoint  a  salary  to  the  plaintiff,  the  council  in  1850 
had  power  to  reduce  its  amount  from  50  to  10  guineas  per  annum,  and 
that  it  was  so  reduced  by  the  resolution  of  the  1st  of  January,  1850. 
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The  defendantB  alao  contend,  that,  in  any  event,  this  action  cannot  be 
maintained. 

The  question  for  the  opinion  of  the  court,  is, — ^whether,  upon  the 
pleadings  and  facts  above  stated,  the  plaintiff  is  entitled  to  recover 
in  this  action  a  year's  salary  after  the  rate  of  50  guineas  per  annum, 
or  after  the  rate  of  10  guineas. per  annum,  or  any  and  what  other  sum. 

'^'If  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  r^cioo 
so  to  recover,  then  judgment  was  to  be  entered  for  the  plaintiff,  ^ 
and  for  such  amount  of  debt  as  the  court  should  think  him  entitled  so 
to  recover,  with  1«.  damages,  and  full  costs  of  suit.  If  the  court  should 
be  of  opinion,  that,  upon  the  pleadings  and  facts  abov»  stated,  the 
defendants  were  entitled  to  a  verdict  and  judgment  in  this  action,  then 
judgment  was  to  be  entered  for  the  defendants,  with  costs.  If  the 
court  should  be  of  opinion,  that  upon  the  pleadings  and  facts  above 
stated,  the  plaintiff  is  entitled  to  a  verdict,  but  that  the  defendants 
were  entitled  to  succeed  in  a  motion  to  arrest  the  judgment,  then  judg- 
ment was  to  be  arrested,  and  all  further  proceedings  in  this  action  were 
to  be  stayed :  or  judgment  was  to  be  entered  and  the  cause  disposed  of 
otherwise  as  the  court  should  think  fit. 

John  Henderson  (with  whom  was  G.  Denman)^  for  the  plaintiff.(a) — 
The  circumstances  disclosed  in  the  special  '^case  show  an  unques-  ^^^  ^n 
tionable  right  in  the  plaintiff  to  maintain  this  action,  upon  the  *- 
principle  laid  down  by  Lord  Holt,  in  Anonymous,  6  Mod.  27,  where  he 
says :  <«  If  money  be  devised  out  of  land,  sure  the  devisee  may  have 
debt  against  the  owner  of  the  land  for  the  money,  upon  the  statute  of 
82  H.  8,  c.  1,  of  wills ;  for,  wherever  a  statute  enacts  anything,  or  pro- 
hibits anything,  for  the  advantage  of  any  person,  that  person  shall  have 
remedy  to  recover  the  advantage  given  him,  or  to  have  satisfaction  for 
the  injury  done  him,  contrary  to  law,  by  the  same  statute ;  for,  it  would 
be  a  fine  thing  to  make  a  law  by  which  one  has  a  right,  but  no  remedy 
except  in  equity.*'  And  that  was  acted  upon  by  the  Court  of  Exchequer 
in  Hopkins  v.  The  Mayor,  &c*,  of  Swansea,  4  M.  &  W.  621. f  In  that 
case,  the  declaration,  in  debt  against  the  corporation  of  Swansea,  stated, 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintiff,  were, — 

1.  "  Wheth«r»  nnder  the  municipal  eorporation  reform  act,  5  A  6  W.  4,  o.  76,  s.  118,  the  plain- 
tiff held  for  the  year  1850,  daring  hit  good  bebavioar,  the  oiBoe  mentioned  in  the  case  by  the 
description  of  judge  or  assessor  of  the  coort  of  pleat  for  the  boroogh  of  Preston  (the  said  court 
being  a  court  of  record  for  the  trial  of  civil  actions,  not  regulated  by  the  proyisions  of  any  local 
act  of  parliament),  either  by  reason  of  the  plainiiff'a  baring  acted  as  assessor  in  the  said  court  al 
the  time  of  the  passing  of  the  said  act,  be  being  then  a  barrister  of  five  years'  standing,  or  by 
reason  of  the  plaintiff's  appointment  to  such  office  by  the  council  of  the  said  borough  on  the  1st 
vf  January,  1836. 

2.  *'  Whether  the  said  council  had  power,  by  Tirtae  of  their  order  of  the  1st  of  January,  1838^ 
to  Assign  to  the  plaintiff  a  salary  of  50  guineas  p8r  annum  for  the  said  office. 

3.  "  Whether  the  nXA  council  had  power,  by  their  order  of  the  1st  of  January,  1850,  to  reduce 
the  said  salary  to  the  sum  of  10  guineas  per  annum. 

4.  *'  Whether  this  action  is  maintainable,  to  recover  a  salary  for  the  said  office,  in  respest  of 
the  yeer  18M,  after  the  rate  of  60  guineas  per  annum,  or  of  10  guineas  per  annum,  or  after  any 
and  what  rate." 
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that,  in  the  year  1762,  an  act  of  parliament  passed  for  dividing  and 
enclosing  two  pieces  of  open  land  in  the  borough,  over  which  the  corpo- 
ration had  immemoriallj  exercised  the  sole  right  of  pasturage,  and 
enacted  that  they  sliould  be  divided  between  and  allotted  to  the  lord 
of  the  manor  and  the  corporation  in  certain  shares,  and  that  the  corpo- 
ration should  have  power  from  time  to  time  to  make  leases  of  the  allot- 
ments so  vested  in  them,  for  such  terms  and  with  such  covenants  and 
agreements  as  the  burgesses  in  common-hall  assembled  should  think 
proper.  The  declaration  then  set  out  a  <<  rule,  order,  and  ordinance" 
of  the  burgesses  in  common-hall  assembled,  made  on  the  1st  of  April, 
1762,  whereby,  after  reciting  that  they  were  of  opinon  that  the  most 
beneficial  mode  for  the  corporation  of  enclosing  the  lands,  would  be,  to 
grant  leases  of  them  for  long  terms  to  such  burgesses  as  were  willing 
*1 241  ^  ^^^^  ^^^  same,  under  covenants  to  enclose  them,  it  was  *ordained 

-'  that  no  lease  should  be  made  to  one  burgess,  in  the  same  lease, 
of  more  than  fifty  acres  or  less  than  five:  and,  <tit  being  their  desire 
and  opinion  that  every  burgess  residing  within  the  borough  should 
receive  a  benefit  from  the  said  enclosure,"  it  was  further  ordered  that 
certain  annual  sums  out  of  the  rents  arising  from  the  enclosure  should 
be  paid  and  distributed  yearly  by  the  common  attorneys  of  the  borough 
for  the  time  being,  on  every  2d  of  November,  among  the  twelve  senior 
burgesses  residing  within  the  borough ;  and  that  no  burgess  who  should 
take  a  lease  should  be  entitled  to  receive  any  of  such  money.  The 
declaration  then  stated  the  granting  of  the  leases ;  that  the  plaintiff, 
after  the  passing  of  the  municipal  corporation  reform  act,  5  &  6  W.  4, 
c.  76,  viz.  for  a  year  ending  on  the  2d  of  November,  1836,  was  one  of 
the  twelve  senior  burgesses ;  and  that  the  defendants  had  received 
from  the  rents  of  the  land  sufficient  to  satisfy  the  sums  so  ordered  to 
be  paid ;  and  that  the  office  of  common  attorney  was  abolished  by  that 
Btatute.  The  Court  of  Exchequer  held,  that  the  declaration  was  good, 
— ^that  the  ordinance  of  1762  was  a  valid  by-law, — that  an  action  of 
debt  was  maintainable  on  it,  at  common  law,  by  parties  to  whom  pecu- 
niary benefits  were  given  by  it, — and  that,  under  the  5  &  6  W.  4,  c. 
76,  8.  2,  such  an  action  was  maintainable  against  the  corporation  at 
large.  And  that  decision  was  affirmed  on  error, — 8  M.  k  W.  901, f — the 
court  of  error  saying,  that,  <<  although  they  doubted  whether  any  action 
could  have  been  maintained  at  common  law  upon  the  by-law  alone, 
they  were  of  opinion,  that,  by  virtue  of  the  provisions  of  the  statute 
5  &  6  W.  4,  c.  76,  s.  2,  the  plaintiff  had  a  right  enforceable  by  an  action 
of  debt  against  the  corporation,  for  the  benefit  he  enjoyed  before  the 
statute,  under  the  by-law,  upon  the  principle  laid  down  by  Lord  Holt 
in  6  Mod.  27."  [Crbsswbll,  J. — That  was  not  a  charge  upon  the 
*12'>1  general  fund  of  the  corporation,  but  *upon  the  income  derived 

-^  from  specific  lands.]  This  case  is  in  no  degree  affected  by  the 
decision  of  this  court  in  Bogg  v.  Pearse,  10  C.  B.  584  (E.  G.  1/.  R.  vol.  70), 
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2  L.  M.  &  P.  21,  where  the  court  refused  to  infer  ^  liability  on  the 
part  of  commiBsioners  under  a  local  paving-act,  to  p^y  the  salary  of  a 
beadle  or  street-keeper,  from  a  mere  naked  authority  to  appoint  such 
an  officer.  There  was  nothing  on  the  face  of  that  act  to  create  the 
resulting  duty  to  pay.  Here,  however,  the  statute  distinctly  recog- 
nises the  right  of  the  plaintiff  to  be  paid  out  of  the  money  of  the  cor- 
poration :  and,  if  the  act  of  parliament  contemplates  a  pecuniary  benefit 
to  the  plaintiff,  the  law,  upon  the  principle  before  adverted  to,  infers 
the  power  and  the  right  to  enforce  it.  The  liability  of  a  corporation 
on  a  judgment,  is  a  very  different  thing  from  the  liability  of  commis- 
sioners under  a  local  act.  It  will  be  said,  on  the  other  side,  that  the 
plaintiff  was  not  duly  appointed  to  the  office  in  respect  of  which  he 
claims  to  receive  salary.  He  was,  however,  de  facto  appointed,  and  he 
acted  as  assessor  or  judge  for  sixteen  years.  The  case,  therefore,  falls 
within  the  doctrine  of  The  Queen  v.  Grimshaw,  10  Q.  B.  747  (S.  C.  L. 
R.  vol.  59),  where  it  was  doubted  whether  a  coroner  in  a  borough, 
under  the  5  &  6  W.  4,  o.  76,  could  regularly  (by  s.  62)  be  appointed 
before  a  grant  of  a  quarter  session  has  passed  the  great  seal,  though 
within  ten  days  after  her  Majesty's  pleasure  has  been  certified  to  the 
council :  but,  a  coroner  having  acted  under  such  appointment,  and  been 
recognised  in  his  office  by  the  council  for  several  years,  it  was  held  that 
the  office  was  full,  and  that  an  information  in  the  nature  of  a  quo  war- 
ranto lay  to  oust  a  subsequently-appointed  coroner.  [Jbrvis,  C.  J. — 
No  doubt,  a  de  facto  appointment  is  sufficient,  so  far  as  concerns  the 
exercise  of  the  office.]  That  being  so,  it  is  needless  to  inquire  into  the 
plaintiff's  original  appointment.  [Jbrvis,  C.  J. — The  plaintiff  is  said 
to  be  judge  of  a  civil  court :  is  there  any  such  office  under  the 


*raunicipal  corporation  act  ?]     The  office  in  question  comes 
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within  the  first  part  of  the  118th  section,  which  enacts,  ««that,  in 
ever  J  borough  in  which,  by  charter  or  custom,  there  is  or  ought  to  be 
holden  a  court  of  record  for  the  trial  of  civil  actions,  not  regulated 
by  the  provisions  of  any  local  act  of  parliament," — which  is  the  case 
here, — '<  or  in  which,  at  the  time  of  the  passing  of  this  act,  a  barrister 
of  five  years'  standing  shall  not  act  as  judge  or  assessor,"-— which  is  not 
this  case, — *<the  recorder," — that  is,  the  new  recorder  under  the  act, — 
<«  or,  in  the  absence  of  the  recorder,  or  in  case  there  shall  not  be  a 
recorder,  such  officer  of  the  borough  as  by  the  charter  constituting 
such  court,  or  by  custom,  shall  be  the  judge  of  such  court,  shall  con- 
tinue to  be  and  act  as  such  judge;  and  the  council  of  such  borough,  in 
every  case,  whether  such  court  be  so  regulated  by  the  provisions  of  a 
local  act  of  parliament  or  otherwise,  shall  have  power  for  that  purpose 
to  appoint  the  necessary  officer,  other  than  the  recorder,  before  whom 
such  court  is  to  be  holden ;  and  every  such  judge  or  assessor,  other 
than  the  mayor,  shall  hold  his  office  during  his  good  behaviour,"  &c. 
The  case  states  that  there  was  in  this  borough,  by  charter,  a  court  of 
VOL.  xn. — 14 
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record  for  the  trial  of  civil  actions,  called  <<the  court  of  pleas,"  not 
regulated  by  the  provisions  of  any  local  act  of  parliament,  of  which 
court  the  mayor  and  any  two  or  more  of  the  aldermen  were  by  charter 
the  judges.  The  118th  section  was  not  intended  to  apply  except  to 
the  case  of  a  single  judge*  In  that  case,  the  <<  necessary  officer"  must 
be  appointed  before  the  court  can  be  held.  Doubts  having  arisen  upon 
that  section,  the  9th  section  of  the  6  &  7  W.  4,  c.  105,  enacted  and 
declared,  that  from  and  after  the  passing  of  that  act,  « the  recorder 
[or  his  deputy]  shall  be  the  judge  of  such  court ;"  and  "  every  recorder, 
or  person  so  appointed  to  bold  such  court,  shall  be  entitled  to  have 
'^l  971  ^^^^  salary  paid  to  him  out  of  the  borough-fund,  *as  the  council 
^  shall  fix  by  some  by-law  to  be  made  in  that  behalf."  That  clause 
is  inapplicable,  unless  it  means  the  recorder  de  facto.  If  the  plaintiff 
was  so,  he  clearly  would  be  entitled  to  the  salary  fixed.  The  58th  sec* 
tion  of  the  5  &  6  W.  4,  c.  76,  authorizes  the  council  to  appoint  the 
treasurer :  and  the  92d  defines  his  duties,  one  of  which  is,  to  apply  the 
<<  borough-fund*'  towards  the  payment  of  <<  the  salary  of  the  mayor  and 
of  the  recorder,  and  of  the  police-magistrate  thereinafter  mentioned, 
when  there  is  a  recorder  or  police-magistrate,  and  of  the  respective 
salaries  of  the  town-clerk  and  treasurer,  and  of  every  other  officer  whom 
the  council  shall  appoint,"  &c.  [Jeryis,  G.  J. — Gould  the  mayor,  as 
mayor,  sue  ?]  There  might  be  a  difficulty  in  that  case :  bat  the  92d  section 
recognises  the  general  obligation  of  the  corporation  to  pay.  [Jeryis, 
G.  J. — And  points  out  the  fund  out  of  which  they  are  to  pay.]  The 
payment  is  to  be  made  out  of  the  funds  of  the  corporation,  but  by  the 
hand  of  the  recorder.  [Jeryis,  C.  J. — Suppose  there  are  no  funds  ?] 
The  action  will  be  profitless  unless  there  is  property  to  levy  on.  The 
statute  recognises  the  right  of  the  corporation  to  receive,  and  the  duty 
to  pay :  if  so,  it  gives  a  cause  of  action.  [Williams,  J. — In  Hopkins 
V.  The  Mayor,  &c.,  of  Swansea,  there  was  an  allegation  that  there  was 
money  enough  in  hand  to  pay  the  demand.]  Such  an  allegation  was 
essential  there,  because  the  money  was  only  payable  when  there  was  a 
surplus. 

The  next  question, — and  one  of  great  importance, — is,  whether  the 
council  had  power  to  reduce  the  plaintiff's  salary.  Seeing  that  he 
might  have  to  try  causes  between  members  of  the  council  themselves, 
many  reasons  would  suggest  themselves  why  the  council  should  not 
have  this  sort  of  control.  [Jeryis,  C.  J. — This  point  does  not  arise, 
unless  the  court  is  with  you  upon  the  other.  The  principle  which  it 
involves, — whether  the  siJary  of  an  officer  appointed  during  good  beha* 
*19ft1  ^^^^^'  *^*^  ^^  altered, — was  very  much  considered  by  the  trea- 
^  sury,  in  the  case  of  the  county  constabulary.  I  do  not  remem- 
ber whether  any  application  on  the  subject  was  made  to  the  Court  of 
Queen  s  Bench.]    Suppose  this  were  the  ordinary  case  of  master  and 
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servant :  the  terms  could  only  be  altered  by  putting  an  end  to  the  con- 
tract itself. 

he  second  count  is  for  work  and  labour.  It  has  been  held  in  many 
cases,  that  corporations  are  liable  in  respect  of  executed  contracts. 
[Cbesswkll,  J. — ^For  the  purpose  of  that  count,  you  must  prove  a 
contract,  and  that  you  cannot  do.  The  contract,  if  any,  was,  to  serve 
the  public,  not  the  corporation.] 

ByleSy  Serjt.  (with  whom  was  Segar\  contr&.((i) — The  *plaintiflf 
was  appointed  to  a  gratuitous  office,  and  acted  gratuitously  for 
two  years,  viz.  in  1836  and  1837.  On  the  Ist  of  January,  1838,  the 
council  passed  a  resolution  fixing  the  recorder's  salary  at  50  guineas 
per  annum,  to  commence  from  the  date  of  his  appointment,  the  1st  of 
January,  1836.  To  entitle  the  plainti£f  to  claim  that  sum  from  the 
present  defendants,  there  must  either  be  a  contract,  or  some  statutable 
liability  cast  upon  the  defendants.  Contract,  it  is  conceded,  there  is 
none.  Does,  then,  the  statute  make  it  incumbent  on  the  corporation 
to  pay  1  The  plaintiff  is  not  the  servant  of  the  corporation ;  he  is  an 
officer  of  the  crown:  the  relation  between  him  and  the  corporation 
somewhat  resembles  that  of  patron  and  presentee.  The  statute,  by  s. 
92,  provides  a  fund  out  of  which  the  plaintiff  would  be  entitled  to  pay- 
ment, assuming  he  was  duly  appointed.  That  section  and  the  9th 
section  of  the  6  &  7  W.  4,  c.  105,  show  that  the  borough-fund  is  the 
fund  out  of  which  payment  may  be  enforced,  the  proper  steps  being 
taken  for  that  purpose.  The  94th  section  of  the  5  &  6  W.  4,  c.  76, 
shows  how  jealously  the  legislature  has  thought  fit  to  guard  against  the 
real  property  of  the  corporation  being  charged.  There  is  no  allegation 
here  that  there  is  any  borough-fund  out  of  which  the  money  sought  to 
be  recovered  could  be  paid.  If  a  judgment  were  obtained  against  the 
corporation,  the  result  might  be  extremely  inconvenient :  it  might  be 

(a)  The  poinU  marked  for  argameot  on  the  part  of  the  defendants,  were, — 

1.  «  That,  asaaming  plaintiff  entitled  to  be  paid  the  salary  of  60  guinea8»  or  the  redoced  salary 
of  10  guineas,  he  cannot  recover  in  this  action,  which  is  upon  an  alleged  executed  contract;  bo- 
cause, — ^first,  the  appointment  to  a  Judicial  officci  and  of  a  salary  to  be  paid  to  the  officer,  does 
not  constitute  a  contract  for  work  and  labour  between  the  patron  and  the  oiBeeri — secondly,  by 
the  02d  section  of  the  6  A  6  W.  4,  o.  76,  the  borough-fund  is  charged  with  the  payment  of  the 
salaries  of  every  officer  whom  the  council  shall  appoint;  and,  by  the  94th  section,  the  council  is 
restrained  from  mortgaging  or  alienating  the  lands,  tenements,  or  hereditaments  of  the  body 
•orporate,  except  as  therein  mentioned,  but  a  judgment  against  the  corporation  would  amount  to 
a  mortgage  or  alienation, — thirdly,  that  the  salary  sought  to  be  recovered  is  an  annual  salary, 
and,  by  the  92d  section,  is  charged  upon  the  anuual  revenue  of  the  corporation,  but  a  judgment 
in  this  action  would  charge  the  corpus  of  the  corporate  estate. 

2.  **  That  the  plaintiff  was  not  duly  appointed,  and  never  held  the  office  of  assessor  or  judge ; 
the  appointment  was  under  the  118th  section  of  the  municipal  corporation  reform  act,  which  the 
defendants  contend  did  not  authorise  the  appointment  of  a  judge  or  assessor,  but  only  where 
necessary,  of  the  officer  who  by  virtue  of  his  office  is  by  charter  or  otherwise  judge  of  the  court; 
that  the  119th  section,  in  this  case,  continued  the  mayor  and  any  two  aldermen  judges  as  before 
the  act:  neither  is  the  plaintiff  appointed  under  the  6  A  7  Vict  c.  105,  s.  9;  nor  is  he  recorded 
within  the  93d  section  of  the  3  A  4  W.  4,  o.  76. 

**  3.  That  there  has  been  no  grant  of  the  office  or  salary  under  the  corporation  seal. 
*'4.  That  the  council  had  powets  and  did  effectually  by  the  order  of  the  1st  of  January,  1850, 
radnee  the  plaintiff's  salary  from  50  guineas  per  annum  to  10  guineas  per  annuDL* 
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that  the  insignia  of  office  or  other  personal  property  of  the  corporation 
>^1^ni  °^^S^^  ^^  taken  under  *a  fi.  fa.  There  is  no  authority  in  the 
-'  statute  for  that :  it  clearly  could  not  have  been  intended.  It 
may  be  that  a  mandamus  would  lie-  against  the  corporation  to  compel 
them  to  make  a  borough-rate ;  or  it  may  be,  as  was  suggested  in  Bogg 
V.  Pearse,  that  an  action  on  the  case  would  lie :  but  clearly  not  an 
action  of  debt.  In  Jones  v.  The  Mayor,  &c.,  of  Carmarthen,  8  M.  fc 
W.  605,t  it  was  held,  that  the  town-clerk  of  a  borough  cannot  maintain 
an  action  of  debt  against  the  corporation,  for  fees  in  respect  of  the 
performance  of  the  duties  imposed  upon  him  by  the  reform  act  or  the 
municipal  corporation  act :  although  he  received  no  stated  salary  as 
town-clerk,  and  although  the  then  corporation,  in  several  years  before 
the  passing  of  the  municipal  corporation  act,  made  payments  to  him 
for  the  performance  of  the  duties  imposed  on  him  by  the  reform  act. 
Lord  Abinger,  in  giving  judgment, — after  disposing  of  that  part  of  the 
claim  which  related  to  business  done  in  pursuance  of  the  directions  of 
the  reform  act, — says:  <«  With  regard  to  the  other  branch  of  the  plain- 
tiff's demand,  for  duties  performed  under  the  municipal  corporations 
act,  his  remedy,  if  any,  is  founded  upon  the  clauses  of  that  act  which 
have  been  referred  to  [ss.  92,  98],  and  not  upon  any  contract.  They 
are  to  be  paid  for,  if  at  all,  out  of  a  particular  fund, — negativing 
thereby  the  idea  that  the  corporation  are  to  pay  as  contractors.  The 
act  directs  him  to  do  them,  and  does  not  direct  that  he  shall  be  paid, 
except  for  his  expenses,  and  that  out  of  the  borough-fund.  He  is  not, 
therefore,  entitled  to  call  upon  the  corporation  by  way  of  contract." 
The  case  of  Hopkins  v.  The  Mayor,  &c.,  of  Swansea  might  have  been 
applicable  here,  if  it  had  been  shown  that  these  defendants  had  received 
money  which  they  had  neglected  to  pay  over ;  though,  even  then  it  is 
not  admitted  that  debt  would  have  lain.  If  the  plaintiff  stands  upon 
his  original  appointment,  he  is  entitled  to  nothing :  it  was  an  appoint- 
*1^11  ^^^^  without  ^salary.  [Williams,  J. — That  was  because,  until 
^  the  passing  of  the  5  &  6  W.  4,  c.  76,  the  council  had  no  power 
to  give  a  salary.]     They  clearly  had  no  power  to  augment  it. 

A  very  nice  question  arises  as  to  whether  or  not  the  plaintiff  was 
properly  appointed  at  all.  That  depends  upon  the  118th  section  of 
the  5  &  6  W.  4,  c.  76,  modified,  as  it  is  said,  by  the  6  &  7  W.  4,  c. 
105,  s.  9.  The  latter,  however,  is  a  mere  declaratory  act :  it  does  not 
profess  to  introduce  anything  new.  The  118th  section  enacts,  that, 
in  every  borough  in  which  by  charter  or  custom  there  is  or  ought  to  be 
holden  a  court  of  record  for  the  trial  of  civil  actions,  not  regulated  by 
the  provisions  of  any  local  act  of  parliament,  or  in  which  at  the  time 
of  the  passing  of  this  act  a  barrister  of  five  years'  standing  shall  not 
act  as  judge  or  assessor,  the  recarderj  or,  in  the  absence  of  the  re*- 
corder,  or  in  case  there  shall  not  be  a  recorder,  such  officer  of  the 
borough  as  by  the  charter  constituting  such  court,  or  by  custom,  shall 


12  COMMON  Bia^CH.    (3  X  SCOTT.)  181 


be  the  jadge  of  such  ooart,  shatt  continue  to  be  and  act  a$  snch  judge ; 
and  the  council  of  such  borough,  in  every  case,  whether  snch  court  be 
regulated  by  the  provisions  of  a  local  act  of  parliament  or  otherwise, 
shall  have  power  for  that  purpose  to  appoint  the  necessartf  officer^  other 
than  the  recorder,  before  whom  such  court  is  to  be  holden.  [Wiii* 
LiAMS,  J. — That  section  seems  to  contemplate  the  case  of  a  recorder 
continuing  to  act^  which  can  hardly  apply  to  the  new  recorder.] 
Whether  it  means  the  old  or  the  new  recorder,  is  for  this  purpose 
immaterial.  The  <<  proper  officer"  for  the  council  to  appoint,  would  be, 
the  mayor  and  two  aldermen,  and  not  the  plaintiE  [Jervis,  C.  J. — 
Suppose  the  mayor  is  the  only  chartered  officer  ?]  That,  no  doubt, 
would  present  a  case  of  difficulty.  If  the  118th  section  means  the 
new  recorder,  the  judges  of  this  court  are  already  provided  by  the 
charter,  and  the  council  could  not  appoint  *Mr.  Addison.  If  it  ^^^  q ^ 
means  the  old  recorder,  they  have  not  appointed  the  proper  ^ 
officer. 

Hendereon^  in  reply. — It  is  true  there  is  no  formal  contract  in  this 
case :  but,  if  there  is  a  statutory  duty  imposed  upon  the  corporation  to 
pay,  an  action  of  debt  will  lie.  For  this  Hopkins  v.  The  Mayor,  &c., 
of  Swansea  is  a  distinct  authority.  In  Bogg  v.  Pearse,  there  was  no 
clear  recognition  of  the  right  of  perception  of  the  salary.  It  is  true, 
the  payment  is  to  be  made  out  of  the  borough-fund :  but  the  circum- 
stance that  the  legislature  has  appointed  a  mode  of  payment,  does  not 
affect  the  right  of  the  creditor  to  payment  out  of  the  corporation  funds. 
Jones  V.  The  Mayor,  &c.,  of  Carmarthen  has  no  application :  the  ground 
of  the  decision  there  was,  that  the  duties  for  the  performance  of  which 
the  town-clerk  claimed  remuneration,  were  duties  imposed  upon  him  by 
the  act,  to  be  performed  gratuitously.  If  the  point  now  taken  be  a 
good  one,  it  would  have  been  an  answer  to  the  claim  for  expenses  in 
that  case.  A  limitation  of  the  plaintiff's  right  is  not  to  be  inferred 
from  the  circumstance  of  the  statute  containing  particular  directions  as 
to  payment  of  hia  salary.  All  the  evils  which  it  is  suggested  would 
result  from  holding  this  action  maintainable,  would  equally  result  from 
holding  that  eaee  will  lie ;  and  that,  it  seems  to  be  conceded,  might  be 
brought  here.  So,  the  same  evil  would  result  from  the  costs  of  a  man 
damns.  That  corporations  are  liable  in  debt  founded  upon  a  statutory 
duty,  is  clear  from  the  cases  of  Tilson  v.  The  Warwick  Oas*Light  Com 
pany,  4  B.  &  0.  962  (£.  C.  L.  R.  vol.  10),  7  D.  &  R.  376  (E.  C.  L.  R. 
▼ol.  16),  Cane  v.  Chapman,  5  Ad.  &  S.  647  (E.  C.  L.  R.  vol.  81),  1 
N.  &  P.  104  (E.  C.  L.  R.  vol.  86),  and  Carden  v.  The  General  Ceme- 
tery Company,  5  N.  C.  258,  7  Scott,  91. (a) 


[♦188 


*Jbbvi8,  C.  J. — I  am  of  opinion  that  the  defendants  in  this 
case  are  entitled  to  the  judgment  of  the  court.    The  view  which 

(a)  And  Me  HiteUnf  «.  The  KflkenBj  and  Greal-SoaUieni  asd  Weftora  Railwaj  Gompeiiyy  9 
a  B.  MS  (BL  0.  lib  &.  ToL  S7). 
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I  take  of  the  first  point,  renders  it  unnecessary  to  enter  into  any  con- 
sideration of  the  other  two  points,  which  are  involved  in  some  degree 
of  obscurity,  by  reason  of  the  peculiar  wording  of  the  sections  of  the 
municipal  corporation  reform  act  upon  which  those  questions  turn. 
There  seems  to  be  no  difference  of  opinion  between  the  learned  counsel 
who  have  argued  the  case,  as  to  the  principles  which  must  govern  our 
decision  upon  the  first  point.  It  is  admitted  that  this  action  of  debt 
cannot  be  sustained  in  respect  of  any  contract,  express  or  implied,  be- 
tween the  parties.  But  it  is  said  on  the  one  side,  and  not  disputed  on 
the  other,  that,  in  order  to  maintain  this  action,  there  must  be  a  legal 
right  on  the  one  side  to  receive  the  money,  and  a  lejgal  liability  on  the 
other  to  pay  it :  if  these  co-exist,  it  is  conceded  that  the  action  of  debt 
will  lie.  We  may  therefore  assume  that  that  position  is  well  sustained 
by  the  authorities.  It  is  upon  the  application  of  that  rule  that  the  de- 
cision of  this  case  depends.  There  may  be  a  legal  right  on  the  part  of 
this  plaintiff  to  receive  the  salary  to  recover  which  this  action  is  brought : 
but  it  seems  to  me  that  the  second  proposition  on  which  his  right  to 
maintain  the  action  depends,  viz.  the  legal  liability  of  the  defendants, 
as  a  corporation,  to  pay  the  salary  out  of  their  corporate  property,  is 
wanting  here.  The  case  must  be  viewed  as  if  the  action  were  brought 
to  recover  the  debt,  not  out  of  any  specific  fund,  but  out  of  any  pro- 
perty of  which  the  defendants  as  a  corporation  have  the  administration. 
If  the  plaintiff  is  right,  the  defendants  would  be  bound  to  pay  out  of 
their  corporate  property  generally,  as  contradistinguished  from  the 
borough-fund.  My  opinion  is,  that,  when  the  legislature  is  creating  a 
power  in  the  council  of  the  borough  to  appoint  an  ofiBcer  and  to  fix  his 
salary,  and  at  the  *same  time  points  out  a  particular  fund  out  of 
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which,  and  a  particular  officer  by  whom,  such  salary  is  to  be  paid, 


and  the  party  who  claims  the  salary  has  accepted  the  appointment  with 
full  knowledge  of  that  provision, — he  has  no  right  to  turn  round  and 
say  that  he  will  not  resort  to  the  prescribed  fund,  but  will  have  re- 
course to  the  general  funds  of  the  corporation,  and  will  compel  them 
to  waste  the  corporate  property  which  the  act  clearly  did  not  intend 
should  be  charged  with  the  particular  payment.  I  therefore  think, 
that,  when  the  defendants  assumed  to  appoint  the  plaintiff  recorder  of 
this  borough,  and  to  fix  the  salary  which  should  be  payable  to  him, 
they  imposed  upon  themselves  no  other  obligation  than  that  of  paying 
such  salary  out  of  the  borough-fund;  and,  though  the  plaintiff  by  such 
appointment  acquired  a  right  to  receive  the  salary,  no  personal  obliga- 
tion was  cast  upon  the  defendants  to  pay  out  of  the  corporate  pro- 
perty. For  these  reasons,  therefore,  without  entering  upon  the  other 
questions  which  were  intended  to  be  raised,  I  think  the  plaintiff  has 
failed  to  establish  his  right  to  maintain  this  action. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.     Assuming  that 
Mr.  Addison  was  well  appointed  assessor  and  judge  of  the  court  of 
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pleas,  that  the  salary  originally  awarded  to  him  was  well  granted,  and 
that  the  attempt  afterwards  made  to  reduce  it  was  not  accordmg  to 
law, — still  I  think  that  he  is  not  in  a  situation  to  maintain  an  action 
of  debt.  The  92d  section  of  the  statute  provides  that  the  salary  of 
the  judge,  when  appointed  and  fixed,  shall  be  paid  out  of  a  particular 
fund.  His  right  to  have  it,  therefore,  is  a  right  to  have  it  out  of  that 
fund,  and  is  not  a  debt  attaching  upon  the  corporation :  consequently, 
it  is  not  a  claim  in  respect  of  which  an  action  of  debt  can  be  main- 
tained. 

*  Williams,  J. — I  am  of  the  same  opinion.  I  give  no  opinion  r^|  or 
except  as  to  whether  debt  will  lie  against  the  corporation  to  ^ 
enforce  payment  of  the  plaintiff's  salary,  assuming  him  to  be  a  salaried 
ofBcer  properly  appointed  under  the  statute  5  &  6  W.  4,  c.  76.  I  am 
clearly  of  opinion  that  such  action  is  not  maintainable.  The  plaintiff 
has  no  general  right  to  payment  of  his  salary  out  of  the  corporate  pro- 
perty, as  in  Hopkins  v.  The  Mayor,  &c.,  of  Swansea.  His  right,  if  any, 
is,  to  be  paid  out  of  the  borough-fund.  If  that  should  prove  insufiBcient, 
he  may  possibly  have  some  means,  by  mandamus,  or  otherwise,  of  com- 
pelling the  corporation  to  make  a  rate,  so  as  to  enable  them  to  pay  it. 
But  there  clearly  is  no  foundation  for  an  action  of  debt. 

Talfourd,  J. — I  am  of  the  same  opinion,  confining  myself  to  the 
single  point,  and  upon  the  grounds  stated  by  my  lord  and  my  learned 
Brothers.  Judgment  for  the  defendants. 


*FOSTER  V.  CRABB.    May  8.  [*186 

H«  wbo  bu  oecsflion  to  luo  a  deed  is  legally  entitled  to  the  euetody  of  it;  and  where  seTeral  an 
eqqally  interested  in  it,  either  having  posseBsion  may  retain  it  against  the  others,— oonse- 
qaently,  one  cannot  maintain  detinue  against  a  person  in  whose  hands  the  party  who  first 
obtains  possession  of  it  has  deposited  it,  to  be  redelivered  to  him  on  request 

In  detinue  for  an  indenture,  the  defendant  pleaded  that  the  indenture  in  the  declaration  men* 
tioned  was  the  grant  of  an  annuity  to  the  plaintiff  for  the  life  of  B.,  secured  upon  certain  free- 
bold  property  of  B.,  and  the  couTcyance  of  that  freehold  by  B.  to  B.,  as  trustee  for  the  plaintiff^ 
to  secure  the  annuity ;  and  that,  after  the  making  of  the  deed,  and  before  the  plaintiff  had 
obtained  or  had  possession  of  it,  and  before  the  detentioni  and  before  the  commencement  of 
the  suit,  8.  bad  obtained  possession  of  the  deed,  and  delivered  it  to  the  defendant^  to  be  kept, 
and  redelivered  to  S.  To  this  plea,  the  plaintiff  repUed,  that  8.  did  not  obtain,  nor  had  he  pos- 
■ession  of,  the  deed  before  the  plaintiff  had  obtained  possession  of  the  same  modo  et  form& : — 
Held,  thai  this  did  not  amount  to  a  negatlTe  pregnant 

Detinue,  for  <(  a  certain  deed,  to  wit,  an  indenture,  bearing  date,  to 
wit,  the  26th  of  September,  1842,  and  made  between  one  George  Ball 
of  the  first  part,  the  plaintiff  of  the  second  part,  and  one  David  Colom- 
bine  and  one  Edward  Bridges  Swindall  of  the  third  part,  which  inden- 
ture purports  to  be  a  grant  of  a  certain  annuity  of  lOOL  from  the  said 
George  Ball  to  the  plaintiff,  for  the  life  of  the  said  George  Ball." 
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The  defendant  pleaded, — ^that,  by  the  said  deed, — after  reciting, 
amongst  other  things,  that  the  plainti£f  had  contracted  and  agreed  with 
the  said  George  Ball  for  the  pnrchase  of  an  annuity  of  1002.  for  and 
daring  the  life  of  the  said  George  Ball,  for  the  sum  of  650/.,  to  be  sub- 
ject to  re- purchase  upon  tl^  terms  thereinafter  mentioned;  and  that, 
upon  the  treaty  for  the  said  purchase,  it  was  agreed  that  the  said  an- 
nuity should  be  secured  by  a  conveyance  of  the  hereditaments  and  pre- 
mises thereinafter  described,  and  an  assignment  of  the  policy  thereinafter 
recited,  upon  the  trusts  and  with  the  powers  thereinafter  expressed  and 
contained  of  and  concerning  the  same  respectively ;  and  that  the  said 
annuity  should  be  further  secured  by  the  covenants  thereinafter  con- 
tained, and  by  the  warrants  of  attorney  thereinafter  respectively  re- 
cited,— it  was  by  the  said  deed  witnessed,  that,  in  consideration  of  the 
sum  of  650/.  to  the  said  George  Ball  paid  by  the  plaintiflf  at  or  before 
*1^T\  ^^^  *cxeoution  of  those  presents,  he,  the  said  George  Ball,  did 

-'  grant,  bargain,  and  sell  unto  the  plaintiflf,  his  executors,  adminis- 
trators, and  assigns,  one  annuity  of  1002.,  to  be  paid  and  payable  for 
and  during  the  life  of  him  the  said  George  Ball,  and  to  be  charged  and 
chargeable  upon  the  hereditaments  and  premises  thereinafter  respect- 
ively released  and  assigned,  to  have  and  to  take  the  said  annuity  unto 
tl^e  plaintiflf,  his  executors,  &c.,  for  and  during  the  life  of  the  said 
George  Ball,  to  be  paid  and  payable  as  therein  mentioned ;  that,  in 
consideration  of  the  said  sum  of  6502.  so  paid  to  the  said  George  Ball 
by  the  plaintiflf  as  thereinbefore  was  mentioned,  and  in  consideration 
of  the  sum  of  10«.,  &c.,  he  the  said  George  Ball  had  granted,  bargained, 
sold,  and  released,  and  by  the  said  deed  (which  in  respect  of  such 
hereditaments  and  premises  secondly  thereinafter  described  as  were  of 
freehold  tenure,  and  for  the  purpose  of  barring  the  estate-tail  in 
remainder  of  the  said  George  Ball  therein,  were  intended  to  be  enrolled 
in  her  Majesty's  high  Court  of  Chancery  in  Ireland,  in  pursuance  of 
the  act(a)  for  the  abolition  of  fines  and  recoveries,  and  for  the  substi- 
tution of  more  simple  modes  of  assurance  in  Ireland),  did  grant,  bargain, 
sell,  and  release  unto  the  said  David  Colombine  and  Edward  Bridges 
Swindall  (such  parts  thereof  as  are  of  freehold  tenure  being  in  their 
actual  possession  by  virtue  of  a  bargain  and  sale  to  them  thereof  made 
by  the  said  George  Ball,  in  consideration  of  5«.,  by  indenture  bearing 
date  from  the  day  next  before  the  day  of  the  date  of  the  said  deed,  for 
the  term  of  one  whole  year  commencing  from  the  day  next  before  the 
day  of  the  date  of  the  same  indenture  of  bargain  and  sale,  and  by  force 
of  the  statute  made  for  transferring  uses  into  possession),  their  heirs, 
executors,  administrators,  and  assigns,  and  which  the  said  George  Ball 
^t-ioQ^  had  any  estate,  property,  right,  and  title  '^to,  as  therein  men- 

-*  tioned,  and  the  reversion  and  reversions,  remainder  and  remain- 
deny  yearly  and  other  rents,  issues,  and  profits  of  all  and  singular  the 

(a)  4  A  6  W.  4»  e.  ML 


12  COMMON  BENCH.    (3  J.  SCOTT.)  188 

aforestid  messaages,  fimns^  lands,  and  other  hereditaments,  and  all  the 
estate,  right,  title,  use,  trust,  property,  profit,  claim,  and  demand  what* 
soever  of  the  said  George  Ball,  in,  to,  and  apon  the  same  hereditaments 
and  premises,  to  have  and  to  hold  the  hereditaments  and  premises  first 
thereinbefore  described,  &c.,  subject  to   the  life-estate  of  the  said 
'  George  Ball,  the  father  of  the  said  George  Ball,  therein,  and  as  to  the 
lands  of  Priorstown  and  Killarty,  with  the  appurtenances,  to  the  said 
annuity  of  150Z.  by  the  therein-recited  indenture  of  the  28d  of  Feb- 
ruary, 1821,  secured  to  and  subject  to  the  said  sum  of  4500/.  by  the 
therein-recited  indenture  of  the  15th  of  March,  1851,  secured  for  the 
benefit  of  M.  J.  Ball,  E.  Ball,  and  L.  Ball,  and  to  the  therein-men- 
tioned term  of  five  hundred  years  for  securing  the  same,  and  to  the  sum 
of  2000/.  by  the  same  indenture  secured  for  the  benefit  of  the  other 
children  of  the  said  George  Ball,  the  father,  and  Sarah  his  wife,  in  case 
there  should  be  any  such  other  children,  unto  and  to  the  use  of  the 
said  David  Colombine  and  Edward  Bridges  Swindall,  their  heirs  and 
assigns,  during  the  life  of  him  the  said  George  Ball  party  thereto,  with- 
out impeachment  of  waste, — and  to  have  and  to  hold  such  of  the 
hereditaments   and  premises  secondly   thereinbefore    deseribed,  and 
intended  to  be  thereby  released  and  conveyed,  as  were  of  freehold 
tenure,  subject  to  the  life-interest  of  the  said  George  Ball,  the  father^ 
therein,  unto  and  to  the  use  of  the  said  David  Colombine  and  Edward 
Bridges  Swindall,  their  heirs  and  assigns,  for  all  such  estate  and  interest 
as  the  said  George  Ball,  party  thereto,  could  by  the  said  deed  lawfully 
create  therein,  and  absolutely  freed  and  for  ever  discharged  from  the 
estate-tail  of  the  said  George  Ball,  party  thereto,  under  the  said  recited 
indenture  of  the  *15th  of  March,  1851,  or  otherwise, — and  to  t^^aq 
have  and  to  hold  such  of  the  hereditaments,  &c.,  as  are  of  lease-  '- 
hold  tenure,  but  subject  to  the  life-interest  of  the  said  George  Ball,  the 
father,  therein,  unto  the  said  David  Colombine,  and  Edward  Bridgea 
Swindall,  their  executors,  &c.,  for  all  the  term  or  terms  of  years  now 
to  come  and  unexpired  therein ;  but,  nevertheless,  as  to  the  heredita* 
ments  thereinbefore  described,  &c. ;  and  for  the  trusts,  and  subject  to 
the  powers  and  provisions  hereinafter  expressed  and  declared  of  and 
concerning  the  same,  that  is  to  say,  upon  trust,  that,  if  the  said  annuity 
of  100/.,  or  any  part  thereof,  should  at  any  time  or  times  thereafter  be 
in  arrear  for  the  space  of  three  months,  the  said  David  Colombine  and 
Edward  Bridges  Swindall,  or  the  survivor  of  them,  or  the  heirs,  &c.,  of 
such  survivor,  their  or  his  assigns,  should,  by  and  out  of  the  rents,  er 
by  bringing  actions  against  the  tenants  or  occupiers  of  the  same  here- 
ditaments and  premises  respectively  for  the  recovery  of  the  rents,  or  by 
such  ether  ways  and  means  as  to  them  or  him  should  seem  meet,  levy 
and  raise  such  sum  or  sums  of  money  as  should  be  sufBcient,  or  as  they 
or  be  should  think  expedient,  for  paying  and  satisfying  to  the  plaintiff^ 
his  executors,  &c.,  the  said  annuity  of  lOOL,  and  also  the  said  premises 
YOUXIL— 15  k2 
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and  other  moneys  thereinafter  covenanted  to  be  paid,  or  such  part 
thereof  respectively  as  should  be  in  arrear  and  unpaid,  and  all  costs 
which  the  said  plaintiff,  his  executors,  &c.,  or  the  said  David  Colombine 
and  Edward  Bridges  Swindall,  had  been  put  nnto  by  reason  of  the 
non-payment  thereof  respectively,  or  otherwise  in  the  execution  of  the 
trusts  thereby  created,  and  should  pay  and  apply  the  moneys  so  to  be 
levied  and  raised,  or  a  competent  part  thereof,  in  or  towards  payment 
or  satisfaction  of  the  said  arrears,  premiums,  and  other  moneys,  costs^ 
charges,  and  expenses,  accordingly,  and  pay  the  surplus,  if  any,  unto 
♦1401  ^^^  **'^  George  Ball,  party  thereto,  his  heirs,  Ac.,  for  ♦his  and 

^  their  own  use  and  benefit ;  and,  subject  to  the  trusts  aforesaid, 
should  permit  and  suffer  the  said  George  Ball,  party  thereto,  his  heins, 
fcc.,  to  receive  and  take  the  rents  of  the  same  hereditaments  and  pre- 
mises for  his  and  their  own  use  and  benefit :  That,  for  the  consideration 
aforesaid,  he  the  same  George  Ball,  party  thereto,  did  thereby  bargain, 
sell,  and  assign  unto  the  said  David  Colombine  and  Edward  Bridges 
Swindall,  their  executors,  &c.,  a  certain  policy  of  assurance  therein 
mentioned,  and  the  sum  of  200{.  thereby  assured,  and  all  other  moneys 
to  be  had  or  obtained  under  or  by  virtue  of  the  said  policy,  together 
with  full  power  and  authority  to  ask,  demand,  sue  for,  recover,  receive, 
and  give  effectual  releases  and  discharges  for,  the  said  sum  of  200/.  and 
all  other  moneys  to  be  had  or  obtained  under  or  by  virtue  of  the  policy, 
— ^To  have,  hold,  receive,  and  take  the  said  policy  and  sum  of  200Z.  and 
all  other  moneys  thereby  assigned  or  intended  so  to  be,  unto  the  said 
David  Colombine  and  Edward  Bridges  Swindall,  their  executors,  &c., 
upon  and  for  the  trusts,  intents,  and  purposes,  and  with  and  subject  to 
the  powers  and  provisions  thereinafter  expressed  and  declared  of  and 
concerning  the  same:  Averment,  that,  under  and  by  virtue  of  the  said 
deed,  and  the  premises  aforesaid,  the  said  Edward  Bridges  Swindall  and 
the  said  David  Colombine  took  and  had  a  property  and  a  right  and 
title  to  the  said  deed,  and  to  the  possession  of  the  same ;  and  that, 
after  the  making  of  the  said  deed,  and  before  the  plaintiff  had  obtained 
or  had  possession  of  the  same,  and  before  the  said  detention  in  the 
declaration  mentioned,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  26th  of  December,  1842,  the  said  Edward  Bridges  Swindall 
obtained  and  had  possession  of  the  said  deed,  and  the  said  David 
Colombine  afterwards,  to  wit,  on  the  22d  of  July,  1845,  died,  and  the 
said  George  Ball,  father  of  the  said  George  Ball,  the  party  to  the  said 
*14n  ^®®^'  'afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 

-'  also  died :  that  afterwards,  and  before  the  commencement  of  this 
suit,  and  before  the  said  detention  by  the  defendant  of  the  said  deed, 
and  whilst  the  said  Edward  Bridges  Swindall  was  possessed  of  the  said 
deed,  to  wit,  on  the  first  of  January,  1852,  the  said  Edward  Bridges 
Swindall  delivered  the  said  deed  to  the  defendant,  to  be  by  him  kept, 
and  to  be  re-delivered  by  him  to  the  said  Edward  Bridges  Swindall  on 
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request :  that  he  detained  and  detains,  the  said  deed  from  the  plaintiiF 
for  and  on  behalf  of  the  said  Edward  Bridges  Swindall,  by  the  autho* 
rity,  license,  and  request,  of  the  said  Edward  Bridges  Swindall  to  him 
the  defendant  for  that  purpose  first  given,  granted,  and  made :  and  that 
the  plaintiff's  property  in,  and  right  and  title  to  the  said  deed  was  and 
18  derived  and  acquired  from  and  by  reason  of  his  being  a  party  to  the 
fame,  and  not  otherwise, — ^verificatioa. 

Replication, — ^that  the  said  Edward  Bridges  Swindall  did  not  obtain, 
nor  had  he,  possession  of  the  said  deed  before  the  plaintiff  obtained  or 
had  possession  of  the  same,  mode  et  formfi. 

Special  demurrer,  assigning  for  causes,  amongst  others,  that  the 
replication  traversed  immaterial  matter,  that  it  alleged  a  negative  preg- 
nant, and  that  it  was  ambiguous,  uncertain,  and  double. 

J.  Brown,  in  support  of  the  demurrer. — The  traverse  in  the  replica- 
tion is  a  traverse  of  an  immaterial  allegation,  and  it  involves  a  nega- 
tive pregnant.  As  the  deed  in  question  conveyed  the  land  to  Golombine 
and  Swindall,  they  were  entitled  to  the  custody  of  the  deed.  And, 
even  assuming  that  the  plaintiff  and  the  trustees  had  an  equal  right  to 
the  possession,  the  plea,  which  shows  that  Swindall,  the  surviving  trus- 
tee, had  possession  of  it,  and  handed  it  over  to  the  defendant,  to  be  rede- 
livered to  him  on  request,  affords  a  good  answer  to  the  *action. 
The  material  point  is,  whether  it  is  essential  in  this  action,  as 
the  plaintiff  by  his  replication  supposes,  that  Swindall  got  possession 
of  the  deed  before  the  plaintiff  had  possession  of  it.  There  is  no 
authority  to  show  that  mere  priority  of  possession  gives  any  title.  The 
general  rule  as  to  the  right  to  the  custody  of  deeds,  is  stated  in  note 
(0)  to  Lord  Buokhurst's  case,  1  Co.  Bep.  2  b,  and  in  Sugden's  Ven- 
dors &  Purchasers,  10th  edit.,  vol.  2,  pp.  88,  107, 11th  edit.,  vol.  1,  p. 
453,  and  seems  to  be,  that  they  usually  go  with  the  estate ;  but,  that, 
where  there  are  joint-tenants,  tenants  in  common,  or  coparceners, 
whichever  first  obtains  possession,  may  retain  the  deeds.  And  see 
Whitfield  V.  Fausset,  1  Yes.  sen.  887,  894.  This  question  more  fre- 
quently arises  upon  the  necessity  of  making  profert  of  deeds,  as  in 
Hodgson  V.  Warden,  18  M.  &  W.  22.t  [Williams,  J.,  and  The  Thames 
Haven  Dock  &  Railway  Company  v.  Brymer,  6  Ezch.  696. f]  Here,  the 
trustee  has  to  protect  himself, — to  pay  his  own  charges ;  therefore,  he 
was  entitled  to  the  possession  of  the  deed.  [Crbsswbll,  J. — ^It  is  not 
alleged  that  the  defendant  received  the  deed  as  the  agent  or  bailiff  of 
the  trustee.]  In  Yiner's  Abridgment,  Faiti  (A.  a),  pi.  1,  it  is  said  that 
Mone  coparcener  may  justify  the  detaining  of  the  charters  of  the  land 
in  coparcenary  against  the  other,  in  detinue ;  for,  they  belong  to  her 
m  well  as  to  the  other," — citing  M.  8  H.  6,  fo.  19  b,  pi.  81.  Again, 
pi.  8.  «<  If  tenant  in  fee-simple  gives  the  charters  concerning  the  land 
to  another,  the  donee,  though  he  has  nothing  in  the  land,  yet  he  may 
justify  the  detaining  them  against  the  heir  who  has  the  land,''— citing 


142  FOSTER  «.  CRABB.    B.  T.  1883. 


M.  10  H.  6,  fo.  20  b,  pi.  66.  No  doabt,  where  a  joint-tenant,  tenant 
in  common,  or  parcener,  dutroyg  the  thing  held  in  common,  the  other 
may  bring  trover :  Co.  Litt.  200  a ;  Barnardiston  v.  Chapman,  cited 
in  Heath  v.  Habbard,  4  East,  121 ;  Murray  v.  Hall,  7  C.  B.  441  (£.  C. 
L.  B.  vol.  62),  2  Wms.  Saand.  47  p. 
>^14.^1       '^^^GQf  ^^^  replication  amounts  to  a  negative  pregnant.     This 

^  is  like  the  case  of  Jones  v.  Jones,  16  M.  k  W.  699,t  where,  in 
trespass,  the  defendants  pleaded  libernm  tenementum  in  J.  S.,  and  jus- 
tified the  trespasses  as  the  servants  of  J.  S.,  and  by  his  command  ;  and 
a  replication  that  the  defendants  did  not,  as  the  servants  of  J.  S.,  and 
by  his  command,  commit  the  trespasses,  was  held  bad  on  special  de- 
murrer, as  involving  a  negative  pregnant.  Pollock,  C.  B.,  in  giving 
judgment,  there  says:  <<The  replication  implies  an  admission  that 
there  was  a  command,  and  yet  does  not  expressly  admit  it,  and  leaves  it 
uncertain  what  the  question  is.  Further,  it  would  be  true  if  the  de- 
fendants did  not  enter  at  all,  and  therefore  would  be  a  denial  of  the 
very  fact  which  both  parties  previously  admitted.  We  must,  there- 
fore, hold  it  to  be  ill  pleaded,  unless  we  are  prepared  to  say  that  the 
rule,  that  every  traverse  shall  be  unambiguous,  and  not  contain  a  nega- 
tive pregnant,  is  exploded,  which  we  certainly  are  not  authorized  to 
say." 

John  Oraiff  contr&. — This  is  an  action  of  detinue  to  recover  a  single 
deed,  to  which  both  the  plaintiff  and  Swindall  are  parties.  In  a  case 
of  this  kind,  where  there  is  such  a  deed  executed,  granting  an  annuity 
to  one  party,  and  conveying  land  to  another  in  trust  to  secure  the  an- 
nuity, it  is  not  because  the  land  is  conveyed  to  him  that  the  latter  has 
any  right  to  the  custody  of  the  deed.  In  point  of  law,  the  execution 
of  the  deed  is  a  delivery  to  both.  [Cbesswbll,  J. — ^Not  a  manual  de-> 
livery  to  either.]  Suppose  a  deed  granting  close  A.  to  one,  and  close 
B.  to  another :  both  cannot  have  actual  manual  possession  of  the  deed ; 
but  he  who  first  obtains  it  may  keep  it :  and  it  is  immaterial  whether 
the  grant  to  the  one  be  of  land,  and  to  the  other  of  money  ;  the  same 
rule  prevails.  [Williams,  J. — Take  the  case  of  a  deed  conveying 
^^1441  ^^^^^^^^  ^^^  copyhold,  the  latter  being  '^held  of  a  manor  where 

^  by  the  custom  the  youngest  son  is  the  heir, — ^npon  the  death  of 
the  grantee,  who  would  be  entitled  to  the  deed,  his  eldest  or  his  youngest 
son  ?]  The  law  upon  this  subject  is  very  elaborately  discussed  in  Lord 
Buckhurst's  case,  1  Co.  Rep.  2  b,  Sir  F.  Moore,  488 :  and  see  Dixon 
on  Title  Deeds,  pp.  12  et  seq.  Suppose  a  feoffment  of  land  to  A.  for 
the  life  of  B.,  remainder  to  C.,  A.,  having  possession  of  the  deed,  would 
be  entitled  to  retain  it  against  the  remainder-man  during  the  life  of  B. : 
sp,  if  C.  first  obtained  possession  of  the  deed,  he  would  be  entitled  to 
retain  it  against  A.  [Jkrvis,  C.  J. — Pending  the  life-estate?]  Yes. 
There  is  authority  for  this  in  Bro.  Abr.  Monstrance  cU  FaiU^  pi.  25, 
citing  M.  47  E.  8,  fo.  18,  pi.  S6.    In  Yin.  Abr.  Faita  (Z)  pi.  10, 11^  it 
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is  said :  "  If  a  lease  for  life  be  made,  the  remainder  over  in  fee,  this 
deed  appertains  to  the  lord  during  his  life," — P.  12  H.  4,  fo.  20  b, 
pi.  7;  Banbury  v.  Briscoe,  2  Ch.  Cas.  42;  Bro.  Charters  de  Terre^  pi. 
84 ;  P.  88  H.  6,  fo.  22,  pi.  28 :  «  and  not  him  in  remainder,"— M.  7  H.  6, 
fo.l,  pi.  2;  Dr.  Leyfield's  case,  10  Co.  Rep.  93  b.  "Bnt,  where  the 
deed  is  delivered  to  the  remainder-man,  he  may  detain  it," — Bro.  Charters 
de  Terre,  pi.  16 ;  M.  47  E.  8,  fo.  18,  pi.  86.  In  Vin.  Abr.  Faits  (Z),  pi. 
15,  it  is  said,  that,  « if  land  be  given  to  A.  for  life,  remainder  over  [to 
several]  by  deed,  any  of  them  who  first  gets  the  deed  shall  retain  it. 
And,  therefore,  whoever  has  any  land  contained  in  the  deed,  where 
others  have  the  residue  of  the  land,  yet  he  that  hath  this  parcel  may 
on  account  thereof  retain  the  deed:"  Per  Fairfax  and  Hussey,  Bro. 
Charters  de  Terre,  pi.  68 ;  T.  4  H.  7,  fo.  10,  pi.  4.  Opie  v.  Godol^ 
phin,  Pr.  Ch.  548,  shows  that  the  deeds  follow  the  title.  Whitfield  v. 
Faussett,  1  Yes.  sen.  887,  merely  goes  to  show  that  the  owner  of  a 
rent-charge,  under  a  conveyance  on  the  statute  of  uses,  is  not  entitled 
to  the  possession  of  the  deed,  and  may  therefore  plead  it  without  pro- 
fert.  Primft  facie,  *the  declaration  in  this  case  shows  a  good  r^^^^ 
title  in  the  plaintiff.  The  defendant,  in  answer  to  that  primft  '- 
facie  case,  says,  that  one  of  the  trustees  first  obtained  possession  of  the 
deed,  and  delivered  it  to  him  to  keep  for  him,  and  that  he  keeps  it 
under  that  authority.  Why  is  not  the  plaintiff  at  liberty  to  tra* 
verse  the  first  of  these  propositions  ?  In  Tea  v.  Field,  2  T.  R.  708, 
it  was  held,  that,  where  a  purchaser  of  a  small  part  of  an  estate  takes 
a  covenant  from  the  vendor  to  produce  the  title-deeds  whenever  it  shall 
be  necessary,  and  the  deeds  afterwards  come  into  the  vendee's  pos- 
session, on  his  taking  a  mortgage  of  the  other  part  of  the  estate,  and 
he  then  assigns  the  mortgage  to  a  third  person,  not  mentioning  the 
deeds,  such  third  person  cannot  maintain  trover  against  him  for  the 
deeds.  And  Lord  Kenyon  said :  "  Although,  at  the  time  of  the  pur- 
chase, the  defendant  had  no  right  to  the  possession  of  the  deeds,  yet, 
since  that  time,  they  have  by  accident  come  into  his  possession ;  and 
the  plaintiff  cannot  recover  them  from  him.  To  entitle  the  plaintiff  to 
recover,  he  should  have  a  better  right  to  the  deeds  than  the  defendant; 
but,  in  the  assignment  to  him,  there  is  no  grant  of  them.  In  old  con** 
veyances,  there  is  a  reservation  made  of  such  deeds  as  tend  to  deraign 
the  warranty  paramount."  [Jhrvis,  C.  J. — ^Assume  that  the  plaintiff 
first  had  possession  of  the  deed,  and  Swindall  took  it  from  him  for- 
cibly,— would  detinue  lie  against  him  ?]  It  is  submitted  that  it  would. 
A  deed  is  not  like  an  ordinary  chattel,  which  one  joint-tenant  or  tenant 
in  common  has  an  equal  right  with  the  other  to  the  use  of.  [Wil- 
liams, J. — Is  not  the  possession  of  the  one  the  possession  of  the  other  ?] 
Though  tenants  in  common  of  the  land,  they  are  not  tenants  in  common 
of  the  title-deeds,  [Williams,  J. — It  is  difficult  to  say,  that,  if  Swin- 
dall had  been  defendant  here,  the  plaintiff  could  have  judgment  against 
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him.  And)  if  this  would  be  a  good  plea,  if  the  action  had  been  brought 
*ld(M  ^g^^"^^  '^'Swindall,  the  question  is,  whether  the  plea  does  not  suffi- 
^  oientlj  identify  the  defendant  with  Swindall  to  make  it  a  good 
defence  for  him.]  There  is  no  positive  allegation  that  Swindall  ever 
was  possessed  of  the  deed  at  all :  the  plea  merely  alleges  that  <<  wkUti 
he  had  possession  of  the  deed"  he  delivered  it  to  the  defendant. 

If  the  allegation  of  time  is  material,  the  plea  presents  a  single  point 
upon  which  issue  might  have  been  taken.  «« An  issue  on  a  negative 
pregnant,  viz.  on  matter  which  imports  other  sufficient  matter,  is  bad," 
— Com.  Dig.  Pleader  (B.  5) :  <<  but,  if  the  matter  implied  be  not  suffi- 
cient, it  is  not  a  negative  pregnant ;  as,  in  debt  upon  a  retainer  in 
husbandry,  if  the  defendant  pleads  that  he  did.  not  retain  him  in  hus- 
bandry, it  is  not  pregnant ;  for,  a  retainer  generally  is  not  sufficient  to 
maintain  his  count:"  Com.  Dig.  JPleader  (B.  6),  citing  Bro.  Isstu^  pL 
25;  H.  38H.  6,  fo.  22,  pi.  5. 

Brownj  in  reply. — If  the  court  choose  to  assume  that  Swindall  got 
possession  of  the  deed  by  a  trick  or  by  force,  the  defendant  may  be 
justified  in  holding  it.  In  Littleton,  §  321,  it  is  laid  down,  that,  « if 
two  have  jointly  by  gift  or  by  buying  a  horse  or  an  ox,  &c.,  and  the 
one  grant  that  to  him  belongs  of  the  same  horse  or  ox  to  another, 
the  grantee,  and  the  other  which  did  not  grant,  shall  have  and  possess 
such  chattels  personals  in  common.  And,  in  such  cases,  where  divers 
persons  have  chattels  real  or  personal  in  common,  and  by  divers  titles, 
if  the  one  of  them  dieth,  the  others  which  survive  shall  not  have  this 
as  survivor,  but  the  executors  of  him  which  dieth  shall  hold  and  occupy 
this  with  them  which  survive,  as  their  testator  did  or  ought  to  have 
done  in  his  lifetime,  &o.,  because  that  their  titles  and  rights  in  this 
were  several,  &c."  <<  Also  (§  822),  in  the  case  aforesaid,  as,  if  two 
have  an  estate  in  common  for  term  of  years,  and  the  one  occupy  all, 
i^AWT-x  ^^d  P^^  ^^®  other  out  of  possession  and  ^occupation,  he  which 
-*  is  put  out  of  occupation  shall  have  against  the  other  a  writ  of 
ejectione  firm»  of  the  moietie,  &c."  And  see  Murray  v.  Hall,  7  G.  B. 
441  (E.  G.  L.  B.  vol.  62),  where  this  court  held  that  trespass  quare 
clausum  fregit  lies  by  one  of  several  tenants  in  common  against  his  co- 
tenant,  where  there  has  been  an  actual  expulsion.  « In  the  same  man- 
ner," says  Littleton,  §  323,  <<  it  is,  where  two  hold  the  wardship  of 
lands  or  tenements  during  the  nonage  of  an  infant,  if  the  one  oust  the 
other  of  his  possession,  he  which  is  ousted  shall  have  a  writ  of  eject- 
ment de  gard  of  the  moietie,  &c.,  because  that  these  things  are  chattels 
reals,  and  may  be  apportioned  and  severed,  &c.,  but  no  action  of  tres- 
pass, viz.  quare  clausum  suum  fregit,  et  herbam  suam,  &c.,  conculcavit 
et  consumpsit,  &c.,  et  hujusmodi  actiones,  &c.,  the  one  cannot  have 
against  the  other,  for  that  each  of  them  may  enter  and  occupy  in  com- 
mon, &c.,  per  my  et  per  tout,  the  lands  and  tenements  which  they  hold 
in  common.    But,  if  two  be  possessed  of  chattels  personals  in  commoui 
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by  divers  titles,  as,  of  a  horse,  an  ox,  or  a  cow,  &c.,  if  the  one  take 
the  whole  to  himself  out  of  the  possession  of  the  other,  the  other  hath 
no  other  remedy  but  to  take  this  from  him  who  hath  done  to  him  the 
wrong  to  occupy  in  common,  &c.,  when  he  can  see  his  time  (quant  il 
poet  veier  son  temps),  &c.  In  the  same  manner  it  is  of  chattels  reals, 
which  cannot  be  severed,  as  in  the  case  aforesaid,  where  two  be  pos- 
sessed of  the  wardship  of  the  body  of  an  infant  within  age,  if  the  one 
taketh  the  infant  out  of  the  possession  of  the  other,  the  other  hath  no 
remedy  by  an  action  by  the  law,  but  to  take  the  infant  out  of  the  pos- 
session of  the  other  when  he  sees  his  time."  It  is  difficult  to  conceive 
anything  more  completely  applicable  to  the  case  now  before  the  court* 
Detinue  is  equivalent  to  ejectment  for  the  entirety.  It  may  be  that 
there  would  be  a  remedy,  in  case,  for  instance,  if  the  possession  were 
acquired  by  force  or  by  *fraud.  [Jsryis,  C.  J. — You  are  assum-  t-^-^aq 
ing  that  the  plaintiff  and  Swindall  are  quasi  tenants  in  common  ^ 
of  this  deed.]  If  not,  Swindall  was  entitled  absolutely  to  the  posses- 
sion of  the  deed.  This  is  clear  from  the  second  resolution  in  Buck- 
hurst's  case,  1  Co.  Rep.  1  b.  [Williams,  J. — How  so  ?  The  primary 
remedy  is  upon  the  annuity  deed.  It  does  not  appear  that  the  out- 
standing term  was  satisfied.]  The  case  in  the  Year  Book  of  T.  4  H. 
7,  fo.  10,  pi.  4,  does  not  sustain  that  for  which  it  is  cited :  and  Yea  v* 
Field  is  pronounced  by  Sir  Edward  Sugden  to  be  incapable  of  being 
supported ;  2  Sugden's  Vendors  and  Purchasers,  10th  edit.  p.  106.(a) 

CWr.  adv.  vult. 
Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court : — 
In  the  course  of  the  argument  of  this  case,  we  intimated  our  opinion 
that  the  replication  did  not  amount  to  a  negative  pregnant ;  but  we 
reserved  our  judgment  upon  the  main  point,  which  is  one  of  some  diffi- 
culty. 

The  declaration  is  in  detinue  for  an  indenture  of  the  26th  of  Sep- 
tember, 1842,  between  Ball  of  the  first  part,  the  plaintiff  of  the  second 
part,  and  Swindall  of  the  third  part,  being  the  grant  of  an  annuity 
from  Ball  to  the  plaintiff,  of  100/.,  for  the  life  of  Ball.  The  defendant 
pleads,  in  substance,  that  the  indenture  in  the  declaration  mentioned  is 
the  grant  of  an  annuity  to  the  plaintiff  for  the  life  of  Ball,  secured 
upon  certain  freehold  property  belonging  to  Ball,  and  the  conveyance 
of  that  freehold  by  Ball  to  Swindall,  as  trustee  for  the  plaintiff,  to 
secure  that  annuity;  <<and  that,  after  the  making  of  the  said  deed, 
and  before  the  plaintiff  had  obtained  or  had  possession  of  the  same, 
and  before  the  said  detention,  and  before  the  commencement  of  the 
suit,  to  wit,  &c.,  '^'Swindall  had  obtained  possession  of  the  deed,*'  r^i^g 
and  delivered  it  to  the  defendant,  to  be  kept,  and  re-delivered  *- 
to  him.    The  pbintiff  replies,  that  Swindall  did  not  obtain,  nor  had  he, 

(a)  See  Majrhew  «.  Herriok,  7  C.  B.  (B.  C.  L.  R.  toL  62). 
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possession  of  the  deed  before  the  plaintiff  had  obtained  possession  of 
the  same,  mode  et  fortnfi ;  and  to  this  there  is  a  special  demurrer. 

We  must  first  consider  the  effect  of  the  record  in  its  present  state, 
flo  as  to  ascertain  the  precise  question  raised  by  it.  The  demurrer 
admits  that  Swindall  did  not  obtain  and  ha?e  possession  of  the  deed 
before  the  plaintiff  obtained  and  had  possession  of  it ;  and  we  must, 
therefore,  strike  out  of  the  plea  the  allegation  upon  which  that  repli- 
cation is  founded;  and  the  plea  will  then  stand,  ''that,  after  the 
making  of  the  deed,  and  before  the  detention,  and  before  the  com- 
mencement of  the  suit,  Swindall  obtained  possession  of  the  deed,  and 
delivered  it  to  the  defendant."  It  is  consistent  with  the  plea,  so  under- 
stood, that,  after  the  execution  of  the  deed,  and  before  the  detention, 
the  plaintiff  first  had  possession  of  the  deed,  and  that  then  Swindall 
got  possession  of  it,  no  matter  how,  and,  before  the  detention  and  the 
commencement  of  the  suit,  delivered  it  to  the  defendant.  The  question 
is,  whether,  under  such  circumstances,  the  action  will  lie.  We  are  of 
opinion  that  it  will  not. 

It  appears  upon  the  face  of  the  deed,  as  stated  in  the  plea,  that  the 
plaintiff  and  Swindall  have  each  an  interest  in  the  deed.  The  defend- 
ant contends  that  Swindall  has  the  greater  interest,  because  the  deed 
conveys  the  freehold  to  him.  The  plaintiff  admits  that  he  has  an  equal 
interest  with  himself,  but  no  more ;  and  we  need  not  determine  which 
of  these  propositions  is  correct,  because,  admitting  that  the  plaintiff  is 
in  this  respect  right,  we  nevertheless  are  of  opinion  that  the  action  will 
not  lie* 

It  is  well  established  by  the  second  resolution  in  Lord  Buckhurst's 
ease,  1  Co.  Rep.  1,  and  by  other  authorities,  that  he  who  has  occasion 
to  use  a  deed,  is  entitled  to  the  '^'legal  custody  of  it ;  but,  where 
two  have  an  equal  interest  in  a  deed,  and  each  may  have  occa- 
aion  to  use  it,  as,  for  instance,  where  the  same  deed  grants  Whiteacre 
to  A.,  and  Blackacre  to  B.,  as  it  is  manifest  that  both  cannot  hold  the 
deed  at  the  same  time,  to  whom  does  the  legal  custody  belong  ?  If  it 
were  a  chattel,  it  might  be  used  in  turn  by  several  having  an  interest 
in  it ;  but  it  is  not  so  with  a  deed,  which  must  remain  in  some  custody 
until  the  occasion  for  using  it  may  arise.  Upon  this  subject  there  are 
but  few  authorities ;  for,  the  cases  relating  to  profert  do  not  apply.  In 
the  case  put,  each  has  a  common  interest,  and  each  may  have  occasion 
%o  use  the  deed,  but  both  cannot  use  it  at  the  same  time.  The  only 
way  of  ayoiding  unseemly  contest  for  the  possession,  is,  to  rule  that  he 
who  first  has  it  may  keep  it ;  and  this  seems  to  be  the  result  of  the 
only  authority  which  bears  directly  upon  the  subject.  In  Yin.  Abr. 
Faiti  (Z),  pi.  15,  it  is  laid  down,  from  Bro.  Abr.  Charters  de  Terre^  and 
the  Year  Book,  4  H.  7,  fo.  10,  that,  <<  if  land  be  given  to  A.  for  life, 
remainder  over  [to  seyeral]  by  deed,  any  of  them  who  first  gets  the 
deed  shall  retain  it :  and  therefore,  whoever  has  any  land  entered  in 
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the  deed,  where  others  have  the  residue  of  the  land,  yet  he  that  has 
this  parcel  may  on  account  thereof  retain  the  deed." 

But  this  rule  does  not  decide  the  point  under  discussion ;  for,  it  does 
not  follow  that  the  right  to  hold  a  deed  is  permanently  attached  to  the 
person  who  first  gets  it  into  his  possession,  so  as  to  prevent  another 
having  an  equal  interest  in  the  deed  from  holding  it  even  against  the 
first  possessor,  should  it  afterwards  come  into  his  custody.  The  reason 
which  gives  to  the  first  possessor  a  right  to  hold  the  deed  so  long  as  he 
retains  it  in  his  possession,  gives  to  the  other  party  having  an  interest 
in  the  deed  a  right  to  keep  it,  should  it  come  into  his  custody.  It  is 
the  interest  which  each  has  in  the  deed,  and  *the  occasion  which  ^^^  .^ 
each  may  have  to  use  it,  which  gives  to  each  the  title  to  have  it.  *- 
I  In  the  case  put,  A.  may  hold  the  deed  against  B.,  because  he  has  an 

'  interest  in  it,  and  may  have  occasion  to  use  it :  but  B.  also  has  a  like 

interest  in  it,  and  may  have  occasion  to  use  it,  and  therefore  if  he  get 
it  from  A.,  he  may  hold  it  against  A.  For  fraud  or  force  which  may 
be  used  to  get  possession  of  the  deed,  either  party  may  perhaps  have  a 
remedy  against  the  other ;  but  the  title  to  the  deed  is  ambulatory  be- 
tween those  who  may  have  an  interest  in  and  may  have  occasion  to  use 
it,  and  each  is  entitled  to  keep  the  deed  from  the  other  so  long  only 
as  he  actually  retains  it  in  his  custody  and  control,  but  no  longer. 
The  case  of  Yea  v.  Field,  2  T.  R.  708,  would  seem  to  have  been  de* 
cided  upon  this  ground.  Conveyancers  have  questioned  this  decision ; 
but,  in  our  opinion,  that  case  was  properly  decided,  because,  as  Lord 
Kenyon  says,  <<  the  plaintiff  did  not  show  a  better  title  to  the  deeds 
than  the  defendant."  The  defendant  had,  in  common  with  the  plain- 
tiif,  the  mortgagee,  an  interest  in  the  deeds :  like  him,  he  might  have 
occasion  to  use  it :  the  title,  therefore,  was  ambulatory ;  and,  as  the 
j  defendant  had  possession  of  the  deeds,  he  was  entitled  to  retain  them 

I  against  the  plaintiff,  who  had  no  better  title  than  the  defendant,  not« 

withstanding  he  represented  the  mortgagee,  who  first  had  possession  of 
them. 

For  these  reasons,  we  are  of  opinion  that  the  defendant  is  entitle<l 
to  judgment*  Judgment  for  the  defendant. 


*BALDWIN  and  Another  v.  BAUERMAN.    May  7.    [*152 

The  defendant  wu  described  in  the  writ  as  "  H.  W.  Baaerman/'  and  entered  an  appearance  as 
**  Uenrjr  Williain  Baoertnan,  sued  as  H.  W.  Bauerman :"  upon  a  collateral  motion,  his  tffldarit 
wa.<4  intituled  "  Hillary  John  Bauerman  (his  true  name),  sued  as  Henry  WiUiam  Baorman :" — 
Held,  irregular. 

T.  JoNBS,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on 
the  plaintiff's  attorney  to  furnish  the  defendant  with  particulars  of  the 
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profession,  occnpation,  or  quality,  and  place  of  abode  of  the  plaintifl^ 
pursuant  to  the  2  W.  4,  c.  89,  s.  17.(a) 

QaMeke,  Serjt.,  for  the  plaintiff,  now  objected  that  the  affidavit  upoa 
which  the  rule  was  obtained,  was  improperly  intituled.  It  appeared 
that  the  defendant  was  described  in  the  writ  as  <«  H.  W.  Bauerman ;" 
that  he  entered  an  appearance  in  the  name  of  <«  Henry  William  Bauer* 
man,  sued  as  H.  W.  Bauerman,"  and  that,  in  the  declaration,  he  was 
described  as  <<  Henry  William  Bauerman,  sued  as  H.  W.  Bauerman." 
The  affidavit  described  him  as  «  Hillary  John  Bauerman  (his  true  name), 
4^1  eon  B^^  ^  Henry  William  Bauerman."  He  submitted  that  ^there 
-'  was  no  such  cause  in  court ;  and  he  referred  to  Shrimpton  v. 
Carter,  3  Dowl.  P.  C.  648,  where  an  affidavit  intituled  «« George  Shrimp* 
ton  v.  William  Carter  the  elder,  sued  as  William  Carter,"  was  rejected 
by  Alderson,  B. 

T.  Jones^  contri. — The  only  object  of  the  description,  is,  to  ascer- 
tain the  identity  of  the  party.  Here,  the  man  is  described  as  «<  the 
above-named  defendant :"  therefore  there  can  be  no  doubt.  [Talfourd, 
J. — The  description  must  be  so  certain  that  an  indictment  for  perjury 
could  be  sustained.  The  defendant  should  be  quite  sure  of  his  own  iden- 
tity, before  he  expresses  so  much  ianxiety  for  the  identity  of  the  plaintiff.] 

The  rule  was  then  heard  upon  its  merits,  and  the  case  of  Harris  v. 
Holler,  19  Law  Journ.  N.  S.,  Q.  B.  62,  referred  to;  and  ultimately  it 
was  discharged  upon  terms.  Rule  accordingly .(i) 

(a)  Which  enaots,  "that  erery  attorney  whoie  name  ihall  be  endorsed  on  any  writ  issued  by 
authority  of  this  act,  shall,  on  demand  in  writing  made  by  or  on  behalf  of  any  defendant,  declare 
forthwith  whether  such  writ  has  been  issued  by  him  or  with  his  authority  or  pririty;  and,  if  he 
shall  answer  in  the  afBrmative,  then  he  shall  also,  in  case  the  court,  or  any  judge  of  the  same 
or  of  any  other  oourt,  shall  so  order  and  direct^  declare  in  writing,  within  a  time  to  be  allowed 
by  such  court  or  judge,  the  profession,  occupation,  or  quality,  and  place  of  abode  of  the  plaintill^ 
on  pain  of  being  guilty  of  a  contempt  of  the  court  from  which  such  writ  shall  have  appeared  to 
liAve  been  issued :  and,  if  such  attorney  shall  declare  that  the  writ  was  not  issued  by  him,  or 
with  his  authority  or  privity,  the  said  court,  or  any  judge  of  either  of  the  said  eonrts,  shall  and 
may,  if  it  shall  appear  reasonable  so  to  do,  make  an  order  for  the  immediate  discharge  of  any 
defendant  or  defendants  who  may  have  been  arrested  on  any  such  writ,  on  entering  a  oommou 
appearance." 

(6)  See  Sims  v.  Prosser,  15  BC.  A  W.  161,f  where  the  writ  of  summons  described  the  defendant 
as  "  Frederick  C,  Prosser,"  and  an  affidavit  sworn  by  him  in  support  of  a  rule  for  setting  aside 
the  judgment  for  irregularity,  the  title  of  which  described  him  as  **  Frederick  OotUHon  Prosser* 
(his  real  name),  was  held  irregular. 


*154]  *COOPER  V.  GRANT.    April  24. 

A  warrant  of  attorney  was  attested  by  an  attorney  introduced  by  the  plaintiif,  and  who  had  on 
one  former  occasion  acted  professionally  for  the  plaintiff,  and  who  afterwards  acted  as  the 
plaintiff's  attorney  in  entering  up  judgment  and  issuing  eieoution  upon  the  warrant  of  attor- 
ney : — The  court  set  it  aside. 

In  such  a  case,  the  court  will  not  impose  upon  the  defendant  the  terms  of  bringing  no  action. 

Hawkins,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set 
aside  a  warrant  of  attorney  given  by  the  defendant  to  the  plaintiff,  on 
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tlie  ground  of  the  want  of  a*  due  attestation  under  the  1  &  2  Vict.  o. 
110,  Bs.  9, 10.  The  affidavit  upon  which  the  motion  was  founded,  stated^ 
amongst  other  things,  that,  the  plaintiff  having  agreed  to  lend  him  35/. 
upon  his  executing  a  warrant  of  attorney  to  secure  the  repayment 
thereof,  the  deponent  (the  defendant),  on  the  13th  of  January  last,  ac- 
companied the  plaintiff  to  the  office  of  one  Slocombe,  an  attorney  at 
Reading,  whom  the  plaintiff  informed  the  deponent  was  his,  the  plain* 
tiff's,  attorney,  for  the  purpose  of  the  deponent's  giving  Slocombe  in- 
structions to  prepare  the  warrant  of  attorney;  but  that  Slocombe  was 
not  then  at  home ;  that,  in  the  afternoon  of  the  same  day,  he  saw  Slo- 
combe, and  informed  him  that  the  plaintiff  wished  to  see  him,  and  the 
deponent  and  Slocombe  went  together  to  the  residence  of  the  plaintiff 
at  Reading;  that,  after  the  plaintiff  and  Slocombe  had  had  some  con- 
versation in  private,  the  deponent  accompanied  the  latter  to  his  office ; 
that,  after  he  had  waited  there  some  time,  Slocombe  produced  to  him  a 
warrant  of  attorney,  and  asked  him  whether  he  had  any  attorney,  tell- 
ing him  that  it  would  be  necessary  that  an  attorney  should  be  present 
on  the  deponent's  behalf  when  he  signed  the  warrant  of  attorney ;  that, 
upon  the  deponent's  observing  that  a  Mr.  Lamb,  an  attorney  at  Reading, 
had  done  some  business  for  him,  Slocombe  said,  <<  Oh !  I  will  do  it  for  you 
both ;"  that  Slocombe  then  read  to  the  deponent  the  contents  of  the  war- 
rant of  attorney,  '^'which  the  deponent  then  executed,  and  the  said  ^^^  .^ 
warrant  of  attorney  was  then  attested  by  Slocombe, « the  attorney  ^ 
far  the  plaintiff  in  this  actionj'  as  attorney  for  the  deponent ;  and  that 
there  was  no  other  attorney  present  at  the  time  when  the  deponent  so 
signed  the  said  warrant  of  attorney,  save  and  except  Slocombe. 

J.  Brovm  showed  cause. — The  affidavit  in  opposition  to  the  rule,— 
that  of  the  plaintiff,  Slocombe,  and  the  managing-clerk  of  the  latter, — 
expressly  denied  that  Slocombe  was  the  plaintiff's  attorney,  though  he 
had  so  acted  upon  one  occasion,  and  contradicted  several  of  the  material 
allegations  in  the  defendant's  affidavit :  it  also  alleged  that  the  warrant 
of  attorney  was  prepared  by  Slocombe  solely  as  attorney  for  the  defend- 
ant, who  was  debited  in  his  books  for  it ;  but  it  at  the  same  time  ad- 
^  mitted  that  the  defendant  had  been  introduced  to  Slocombe  by  the 
plaintiff,  and  that  Slocombe  had,  prior  to  the  execution  of  the  warrant 
of  attorney,  prepared  a  memorandum  by  which  the  defendant  engaged 
to  execute  such  a  security,  and  professing  to  authorize  the  plaintiff  to 
seize  and  sell  the  defendant's  goods  in  default  of  his  so  doing,  and  also 
that  Slocombe  had  acted  as  the  plaintiff's  attorney  in  signing  judg- 
ment and  issuing  execution  on  the  warrant  of  attorney,  and  seizing  the 
defendant's  goods  thereunder.  The  recent  cases  show  that  the  fact  of 
the  attesting  attorney  being  suggested  by  the  plaintiff,  or  by  his 
attorney,  will  not  of  itself  invalidate  the  warrant  of  attorney :  Pease 
V.  Wells,  8  Dowl.  P.  C.  626.  In  Haigh  v.  Frost,  7  Dowl.  P.  C.  748, 
where  three  defendants  went  to  a  particular  attorney  named  by  the 
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plaintiiT,  and  gave  bim  instructions  to  prepare  a  joint  warrant  of 
attorney  from  them  to  the  plaintiff,  and  each  of  the  defendants  freely 
recognised  the  attorney  as  acting  for  him,  the  warrant  of  attorney  was 
held  good,  notwithstanding  the  provisions  of  the  statute.  The  sole 
*1  '^fil  *^'^^8*^^°  ^^^^  ^^j  whether  Slocombe  was  really  acting  as  attorney 
J  on  behalf  of  the  plaintiff.  That  is  distinctly  negatived.  Being 
satisfied  of  the  respectability  of  Slocombe,  he  did  not  think  it  necessary 
to  employ  his  own  attorney  in  the  matter.  [Talfourd,  J. — The  plain- 
tiff introduced  the  defendant  to  Slocombe,  and  he  goes  to  Slocombe 
when  he  wishes  to  pat  the  warrant  of  attorney  in  force.]  No  doubt  he 
does  so :  but  the  court  must  deal  with  the  case  as  they  would  have 
done  on  the  very  day  after  the  execution  of  the  instrument. 

HatokinBy  in  support  of  his  rule. — Looking  at  all  the  circumstanceSi 
it  is  impossible  for  the  court  to  arrive  at  any  other  conclusion  than 
that  Slocombe  was  acting  as  the  attorney  for  the  plaintiff  in  procuring 
the  execution  of  this  warrant  of  attorney.  The  defendant  was  intro- 
duced to  him  by  the  plaintiff.  At  that  time,  it  is  clear  that  he  was  not 
the  defendant's  attorney ;  and  it  is  admitted  that  he  had  before  that 
time  acted  as  attorney  for  the  plaintiff.  If  he  acted  as  attorney  for 
the  plaintiff,  all  the  authorities  show  that  he  cannot  act  also  as  attor- 
ney for  the  defendant.  What  subsequently  took  place  may  be  relied 
on  to  throw  light  upon  what  had  occurred  before.  When  it  became 
necessary  to  enforce  the  security,  the  plaintiff  resorts  to  Slocombe. 
In  Haigh  v.  Frost,  the  attorney  did  not  act  for  the  plaintiff  at  all. 
Rising  V.  Dolphin,  8  Dowl.  P.  C.  809,  is  expressly  in  point :  it  was 
there  held,  that,  where  an  attorney  usually  acting  on  behalf  of  a 
defendant,  acts  on  the  part  of  a  plaintiff  in  preparing  a  warrant  of 
attorney  by  the  former  to  the  latter,  his  attestation  thereto  is  insuffi- 
cient :  and  Patteson,  J.,  said, — "  I  do  not  say  that  it  was  necessary 
that  any  attorney  for  the  plaintiff  should  have  been  present.  If  the 
warrant  had  been  prepared  by  some  one  else,  and  sent  to  the  defend- 
ant's attorney  to  procure  his  client's  signature,  he  not  charging  the 
^-icfj-y  plaintiff,  or  acting  '^'for  him  in  any  other  manner,  it  might  have 
^  been  good.  But  I  am  satisfied  upon  the  affidavits  in  this  case, 
that  the  witness  acted  as  attorney  for  both ;  and  that,  I  am  of  opinion, 
is  contrary  to  law."  The  same  point  was  determined  in  Todd  r.  Gom- 
pertz,  6  Dowl.  P.  C.  296,  and  in  Cocks  v.  Edwards,  2  Dowl.  N.  S.  66. 
Sanderson  t;.  Westley,  6  M.  k  W.  98,t  shows  how  strictly  the  rule  is 
acted  upon.  Parke,  B.,  there  says, — «  We  are  all  of  opinion  that  God- 
dard  was  the  attorney  of  the  plaintiff  prior  to  his  being  employed  by 
the  defendant,  and  was  his  attorney  in  this  transaction.  If  so,  the  act 
is  not  complied  with ;  since  it  requires  that  there  should  be  a  separette 
attamei/  employed  by  the  defendant  to  take  care  of  his  interests  only. 
With  respect  to  the  case  of  Haigh  v.  Frost,  there  was  no  wrong  decision 
in  point  of  law,  because  there  was  no  attorney  for  the  plaintiff,  and  it 
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i»  not  necessary  that  he  should  have  an  attorney  present  on  his  behalf." 
Here,  the  defendant  cannot  be  said  to  have  had  a  separate  attorney  to 
take  care  of  his  interests  only.  In  Fryor  v.  Swaine,  2  Dowl.  &  L.  37, 
it  was  held  that  the  London  agent  of  the  plaintiff's  attorney,  whose 
name  had  been  suggested  by  the  plaintiff's  attorney,  was  not  a  good 
attesting  witness  to  a  warrant  of  attorney,  although  the  defendant  of 
bis  own  free  choice  adopted  him  as  his  attorney, — where  it  appeared 
that  he  was  also  acting  for  the  plaintiff's  attorney  in  the  transaction. 

Cresswell,  J.(a). — I  am  of  opinion  that  this  rule  should  be  made 
absolute.  The  question  depends  upon  the  sufficiency  of  the  attendance 
of  an  attorney  for  the  defendant  at  the  execution  of  the  warrant  of 
attorney,  to  satisfy  the  9th  section  of  the  1  &  2  Vict.  c.  110.  That 
section  provides  that  no  warrant  of  attorney  to  confess  judgment  in 
any  personal  action,  or  cognovit  actionem,  given  by  any  person,  shall 


be  of  any  force,  unless  there  shall  be  ^"present  some  attorney  of 
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one  of  the  superior  courts  on  behalf  of  such  person,  exprealy 
named  by  hm,  and  attending  at  hi8  request^  to  inform  him  of  the  nature 
and  effect  of  such  warrant  or  cognovit  before  the  same  is  executed ; 
which  attorney  shall  subscribe  his  name  as  a  witness  to  the  execution 
thereof,  and  thereby  declare  himself  to  be  attorney  for  the  person 
executing  the  same,  and  state  that  he  subscribes,  as  such  attorney.  I 
do  not  find  anything  in  the  statute  requiring  the  presence  of  an  attorney 
for  the  person  to  whom  the  warrant  of  attorney  is  given.  But  the 
same  attorney  cannot  act  on  both  sides.  All  the  cases  agree  in  that. 
The  question,  therefore,  in  this  case,  is,  whether  Slocombe  can  be  con* 
aidered  as  having  attended  solely  on  the  part  of  the  defendant.  I  am 
of  opinion  that  he  certainly  cannot.  Upon  the  defendant's  affidavit,  I 
should  assume  that  Slocombe  attended  as  the  plaintiff's  attorney.  But, 
even  taking  the  facts  as  they  appear  upon  the  plaintiff's  affidavit,  I 
should  come  to  the  same  conclusion.  I  agree  with  Mr.  Brown  that  we 
must  deal  with  the  matter  as  we  would  have  done  on  the  day  after  the 
execution  of  the  warrant  of  attorney.  But,  in  so  doing,  we  may  still 
look  at  the  subsequent  conduct  of  the  parties.  It  appears  that  the 
defendant,  being  desirous  of  borrowing  a  sum  of  money  from  the  plain- 
tiff, the  latter  introduced  him  to  Slocombe ;  that  Slocombe  afterwards 
conferred  with  the  plaintiff,  and  then  told  the  defendant  he  must  give  a 
warrant  of  attorney.  Waiving  all  question  as  to  the  conversation 
alleged  to  have  taken  place  at  Slocombe's  office,  it  appears  that  a  memo- 
randum and  warrant  of  attorney  were  prepared  by  Slocombe ;  and  I 
do  not  find  any  statement  that  the  memorandum  was  ever  handed  over, 
i^or  does  it  appear  in  what  capacity  Slocombe  held  it.  I  do  not  mean 
to  impute  anything  intentionally  wrong  to  Slocombe:  he  meant,  no 


doubt,  to  act  correctly ;  but  he  has  failed  to  do  so.     It  may  be 
*that  this  statute,  which  was  designed  to  guard  against  fraud, 
(•)  Jwriib  C.  J.,  WM  attending  tbo  Fiiwj  ConiioU* 

l2 


C*169 


169  COOPER  V.  ORANT.    B.  T.  1852. 

XDay  sometimes  be  turned  into  an  engine  of  oppression  on  the  part  of 
the  defendant.  Still  he  has  a  right  to  come  before  us  and  complain 
that  the  proyisions  of  the  act  have  not  been  duly  complied  with.  I 
think  there  cannot  be  any  moral  doubt  that  Slocombe  was  acting  for 
both  parties ;  and  this,  upon  all  the  decisions,  is  quite  contrary  to  the 
spirit  of  the  act. 

Talfourd,  J. — I  am  of  the  same  opinion.  I  agree  that  nothing 
wrong  was  intended  or  done  by  Slocombe,  except  that  he  has  failed 
to  observe  strictly  the  direction  of  the  statute.  I  think  it  is  impossible 
to  say  that  he  attended  exclusively  as  attorney  for  the  defendant. 

Rule  absolute. 

Brown  then  suggested,  that,  under  the  eBrewBiatances,  the  court 
would  restrain  the  defendant  from  bringing  an  action.  [Crkswbll, 
J. — We  cannot  do  that.  If  you  have  done  wrong  in  point  of  law,  you 
must  take  the  consequences.]  Costs  are  entirely  in  the  discretion  of 
the  court ;  and  it  is  not  unusual  for  the  court  to  refuse  to  give  costs  on 
setting  aside  a  writ  for  irregularity,  or  the  like,  unless  the  defendant 
will  undertake  not  to  bring  any  action. 

Grbsswell,  J. — I  can  very  well  understand,  that,  where  a  party 
comes  to  ask  the  court  to  exercise  its  summary  discretion,  it  is  compe- 
tent to  the  court  to  impose  terms.  Here,  however,  the  statute  gives 
the  defendant  a  right;  and  we  cannot  say  that  he  shall  only  obtain  it 
at  his  own  expense.  There  might  be  cases  where  the  party  has  so  con- 
ducted himself  as  to  justify  the  court  in  refusing  him  costs.  But  I  do 
not  think  this  is  a  case  of  that  description. 

Rule  absolute,  with  costs. 


*RICKETTS  V.  THE  EAST  AND  WEST  INDIA  DOCKS 
AND    BIRMINGHAM    JUNCTION    RAILWAY    COM- 
PANY.    Afril2^. 


*160] 


The  duty  imposed  upon  nilw&y  oompanies  by  the  railways  elanses  ooDsolidation  act,  1845,  8  A  9 
Viot  e.  20,  B.  68|  as  to  the  making  and  repairing  of  fences  between  their  railways  and  the 
a^oining  landsy  is  not  more  extensive  than  that  imposed  upon  ordinaiy  tenants  by  the  com* 
mon  law. 

Therefore,  where  the  plaintiff's  sheep  escaped  from  his  close,  through  his  own  defect  of  fences, 
and,  getting  into  the  intervening  olose  of  a  third  party,  eeeaped  thenoe  on  to  the  defendants' 
railway,  and  was  killed :— Held,  that  the  oompany  were  not  liable. 

This  was  an  action  upon  the  case.  The  first  count  of  the  declaration 
stated,  that,  before  and  at  the  time  of  the  committing  of  the  gi-ievances 
by  the  defendants  aftermentioned,  and  after  the  passing  of  a  certain 
act  of  parliament  called  <<the  railway  clauses  consolidation  act,  1845" 
8  &  9  Vict.  c.  20,  and  after  the  passing  of  a  certain  other  act  of  parlia- 
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ment  called  «« The  East  and  West  India  Docks  and  Birmingham  Junction 
Railway  act,  1846,"  9  &  10  Vict.  c.  ccczcvi.,  the  defendants  were  the 
owners  and  proprietors  of  a  certain  railway,  to  wit,  a  railway  from  the 
Bast  and  West  India  Docks,  at  Poplar,  in  the  county  of  Middlesex,  to 
the  London  and  North- Western  Railway  at  the  Camden  Town  station  of 
the  said  London  and  North-Western  Railway,  in  the  parish  of  St. 
Pancras,  in  the  county  of  Middlesex ;  which  said  railway  of  the  defend- 
ants, during  all  the  time  aforesaid  ran,  and  still  runs,  upon  and  over 
certain  land  taken  for  the  use  of  the  same  railway,  under  the  provisions 
of  the  statutes  in  such  cases  made  and  provided ;  and  which  said  rail- 
way of  the  defendants,  during  all  the  time  aforesaid,  was  used  for  the 
propulsion,  drawing,  and  driving  thereon,  at  great  speed,  of  engines, 
carriages,  and  wagons,  and  upon  and  over  and  along  which  said  rail- 
way, during  all  the  time  aforesaid,  divers  and  very  many  trains  of  car- 
riages and  wagons  propelled,  drawn,  and  driven  by  locomotive 
steam-engines,  passed  and  repassed  daily  and  every  day,  divers  times  a 
day,  at  great  speed :  That,  before  and  at  the  time  of  the  committing 
of  the  grievances  by  the  defendants  '^'thereinafter  mentioned,  he 
the  plaintiff  was  lawfully  possessed  of  divers,  to  wit,  fifty  sheep, 
the  property  of  the  plaintiff,  of  great  value,  to  wit,  1502. ;  which  said 
sheep,  before  and  at  the  times  of  the  committing  of  the  grievances  by 
the  defendants  thereinafter  mentioned,  were  depasturing  and  lawfully 
being  in  and  upon  certain  lands,  which  last-mentioned  lands  during  all 
the  time  aforesaid  were,  and  still  are,  situate,  lying,  and  being,  adjoin- 
ing to  and  abutting  upon  the  said  railway  of  the  defendants,  and  to  and 
upon  the  said  land  so  taken  for  the  use  thereof:  That,  after  the  passing 
of  the  said  several  acts  of  parliament,  and  after  the  taking  of  the  said 
land  for  the  use  of  the  said  railway  of  the  defendants,  and  after  the 
making  of  the  said  railway  upon  and  over  the  said  last-mentioned  lands 
00  taken  for  the  use  thereof,  and  whilst  the  said  railway  of  the  defend- 
ants was  being  used  for  the  propulsion,  drawing,  and  driving  thereon 
of  trains  of  carriages  and  wagons  propelled,  drawn,  and  driven  by 
locomotive  steam-engines,  at  great  speed  as  aforesaid,  it  became  and 
was  the  duty  of  the  defendants  to  make  and  erect  a  sufficient  fence  in 
and  upon  the  said  land  so  taken  for  the  use  of  the  said  railway  of  the 
defendants,  or  adjoining  to  the  same  railway,  for  protecting  and  pre- 
Tenting  cattle  or  sheep  depasturing  or  being  in  or  upon  the  said  lands 
so  adjoining  to  and  abutting  upon  the  defendants'  said  railway,  from 
•traying  or  escaping  out  of  or  off  or  from  the  said  adjoining  lands  to  or 
upon  the  said  railway :  Yet  that  the  defendants,  not  regarding  their 
duty  in  this  behalf,  did  not  nor  would,  after  the  passing  of  the  said 
several  acts  of  parliament,  or  after  the  taking  of  the  said  lands  for  the 
use  of  their  said  railway,  or  after  the  making  of  the  same  railway,  or 
whilst  the  said  railway  was  so  being  used  for  the  propulsion,  drawing, 
and  driving  thereon  of  trains  of  carriages  and  wagons  propelled. 
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drawn,  and  driven  by  locomotive  steam-engines,  at  great  speed  as  afore- 
*1621  °^'^' — although  a  '^'reasonable  time  had  elapsed  for  that  parpose 

-*  after  the  passing  of  the  said  several  acts  of  parliament,  and 
after  the  taking  of  the  said  land  for  the  use  of  their  said  railway,  and 
after  the  making  of  the  same  railway, — ^make  or  erect,  or  cause  to  be 
made  or  erected,  in  or  upon  the  said  land  so  taken  for  the  use  of  their 
said  railway,  or  adjoining  to  the  same  railway,  a  sufficient  or  any  fence, 
for  protecting  or  for  preventing  the  sheep  of  the  plaintiff,  so  depasture 
ing  and  being  in  and  upon  the  said  lands  so  adjoining  to  and  abutting 
upon  the  defendants'  said  railway,  from  straying  or  escaping  out  of  or 
off  or  from  the  said  adjoining  lands  to  and  upon  the  said  railway  of  the 
defendants,  but  the  defendants  always  neglected  and  omitted  so  to  do ; 
and  that,  by  means  thereof,  and  for  want  of  such  fence,  afterwards,  to 
wit,  on  the  1st  of  January,  1852,  the  said  sheep  of  the  plaintiff,  so 
depasturing  and  lawfully  being  in  and  upon  the  said  lands  so  adjoining 
to  and  abutting  upon  the  said  railway  of  the  defendants,  then  strayed 
or  escaped  out  of  or  off  or  from  the  said  adjoining  lands  into  and  upon 
the  said  railway  of  the  defendants,  and  a  certain  train  of  carriages  or 
coal-wagons  which  were  then  passing  and  driven  and  propelled  in, 
upon,  and  along  the  said  railway  of  the  defendants,  at  great  speed, 
then  struck  the  said  sheep  of  the  plaintiff  which  had  so  strayed  or 
escaped  into,  and  were  then  upon,  the  same  railway,  with  great  force 
and  violence,  whereby  and  by  means  whereof  twelve  of  the  said  sheep  of 
the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  40/.,  were  then 
killed,  and  five  other  of  the  said  sheep  of  the  plaintiff,  of  great  value, 
to  wit,  202.,  were  then  bruised  and  injured,  and  became  and  were 
deteriorated  in  value. 

The  second  count  stated  that  the  defendants,  after  the  passing  of  the 
said  several  acts  of  parliament,  and  after  the  taking  of  the  said  land  for 
the  use  of  the  defendants'  said  railway,  made  and  erected,  or  caused  to 
^^f»ty^  ^^  made  and  '^'erected,  a  certain  fence  in  and  upon  the  said  land 

^  so  taken  for  the  use  of  the  defendants'  said  railway,  sufficient  for 
protecting  and  for  preventing  cattle  or  sheep  depasturing  or  being  in  or 
upon  the  said  lands  so  adjoining  to  and  abutting  upon  the  defendants' 
said  railway,  from  straying  or  escaping  out  of  or  off  or  from  the  said 
adjoining  lands  to  or  upon  the  said  lands  so  taken  for  the  use  of  the  said 
railway,  or  to  or  upon  the  railway  when  made.  That  the  defendants 
afterwards,  and  before  the  committing  of  the  grievances  in  this  count 
mentioned,  made  their  said  railway  upon  and  over  the  said  land  so  taken 
for  the  use  thereof,  under  the  provisions  of  the  statutes  in  such  case  made 
and  provided :  That  thereupon  afterwards,  and  after  the  said  fence  had 
been  so  erected  and  made,  and  after  the  said  railway  had  been  so  made 
l»  aforesaid,  and  whilst  the  said  railway  of  the  defendants  was  being 
used  for  the  propulsion,  drawing,  and  driving  thereon  of  trains  of  car» 
riagea  and  wagons  propelled,  drawn,  and  driven  by  locomotive  steaior 
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engines,  at  great  speed  as  aforesaid,  it  became  and  vas  the  duty  of  the 
defendants  from  time  to  time  to  maintain  the  said  last-mentioned  fence 
so  made  and  erected  in  and  upon  the  said  lands  so  taken  for  the  nse  of 
the  defendants'  said  railway,  sufficient  for  protecting  and  preventing 
cattle  or  sheep  depasturing  and  lawfully  being  in  and  upon  the  said  land 
so  adjoining  to  and  abutting  upon  the  said  railway  of  the  defendants, 
from  straying  or  escaping  out  of  or  off  or  from  the  same  adjoining  lands 
to  or  upon  the  said  railway  of  the  defendants :  Tet  the  defendants,  not 
regarding  their  duty  in  that  behalf,  did  not  nor  would,  after  the  making 
of  the  said  last-mentioned  fence,  and  of  their  said  railway,  and  whilst 
the  said  railway  was  so  being  used  for  the  propulsion,  drawing,  and 
driying  thereon  of  trains- of  carriages,  &c.,  propelled,  drawn,  and  driyen 
by  locomotive  steam-engines,  at  great  speed,  from  time  to  time  maintain 
the  said  last-mentioned  fence  so  made  and  erected  '^'in  and  upon  r-^^f^ 
the  said  land  so  taken  for  the  use  of  the  said  railway  of  the  ^ 
defendants,  sufficient  for  protecting  and  preventing  the  said  sheep  of  the 
plaintiff,  so  depasturing  and  lawfully  being  in  and  upon  the  said  lands 
so  adjoining  to  and  abutting  on  the  said  railway  of  the  defendants,  from 
straying  or  escaping  out  of  or  off  or  from  the  same  adjoining  lands,  to  or 
upon  the  said  railway  of  the  defendants;  but  the  defendants  always 
wholly  neglected  and  omitted  so  to  do.  Special  damage  as  in  the  first 
count. 

Fourth  plea,  to  the  first  count, — that  it  was  not  the  duty  of  the  defend- 
ants to  make  or  erect  a  sufficient  fence  in  or  upon  the  said  land  so  taken 
for  the  use  of  the  said  railway,  or  adjoining  to  the  same,  for  protecting 
or  preventing  cattle  or  sheep  depasturing  or  being  in  or  upon  the  said 
lands  so  adjoining  to  and  abutting  upon  the  defendants'  said  railway, 
from  straying  or  escaping  out  of  or  off  or  from  the  said  adjoining  lands 
to  or  upon  the  said  railway,  mode  et  formfi. 

Sixth  plea,  to  the  second  count, — that  it  was  not  the  duty  of  the 
defendants  to  maintain  the  $aid  fence  so  made  and  erected  in  and  upon 
the  said  lands  so  taken  for  the  use  of  the  defendants'  said  railway,  as  in 
the  said  second  count  mentioned,  sufficient  for  protecting  or  preventing 
cattle  or  sheep  depasturing  or  lawfully  being  in  and  upon  the  said  lands 
so  adjoming  to  and  abutting  upon  the  said  railway  of  the  defendants, 
from  straying  or  escaping  out  of  or  off  or  from  the  said  adjoining  lands, 
to  or  upon  the  said  railway  of  the  defendants,  modo  et  form&. 

Seventh  plea, — ^that  the  Great  Northern  Railway  Company,  before 
and  at  the  said  several  times  of  the  committing  of  the  supposed  grievances 
in  the  declaration  mentioned,  were  seised  in  their  demesne  as  of  fee,  and 
also  possessed,  of  and  in  the  said  lands  adjoining  to  and  abutting  on  the 
said  railway  of  the  defendants,  from  and  out  of  which  the  said  sheep  of 
the  plaintiff  ^escaped  or  strayed  into  and  upon  the  said  railway,  r-^^^f, 
as  in  the  declaration  mentioned ;  and  that  the  said  sheep  of  the  ^ 
plaintiff,  before  and  at  such  times  aforesaid^  and  when  they  so  strayed 
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and  escaped  as  aforesaid,  were  wrongfally  and  unlawfully  in  and  upon 
the  said  lands  of  the  said  Great  Northern  Railway  Company,  trespassing 
and  doing  damage  there,  without  the  leave  or  license  of  the  said  last* 
mentioned  company ;  and  that  the  plaintiff  was  not  at  any  or  either  of 
the  times  aforesaid  the  owner  or  occupier  of  the  said  lands  from  and  oat 
of  which  the  said  sheep  so  escaped  or  strayed  into  and  upon  the  said 
railway  as  aforesaid. 

Demurrer  to  the  fourth  and  sixth  pleas,  assigning  for  causes,  that 
they  attempted  to  put  in  issue  mere  matter  of  law,  and  did  not  traverse 
or  deny  any  matter  of  fact,  or  raise  any  issue  in  fact  which  could  be 
tried  by  a  jury ;  that  the  allegation  in  the  declaration  that  it  was  the 
duty  of  the  defendants  to  make  and  erect  a  sufficient  fence  [to  main- 
tain the  fence  made  and  erected  upon  the  said  lands]  was  not  a  sub- 
stantive  allegation  of  fact,  but  a  mere  allegation  of  an  inference  or 
conclusion  of  law,  which  could  not  be  tried  by  a  jury,  and  which  was 
not  traversable,  &c. 

Demurrer  to  the  seventh  plea,  assigning  for  causes,  that  the  said 
seventh  plea  was  an  argumentative  traverse  of  the  allegation  in  the 
declaration  that  the  plaintiff's  sheep  were  depasturing  and  lawfully 
being  in  and  upon  the  lands  from  and  out  of  which  they  escaped  and 
Btrayed  into  and  upon  the  railway,  and  contrary  to  the  rules  of  good 
pleading ;  that  the  said  seventh  plea,  and  the  matters  therein  set  up  by 
way  of  defence,  afforded  no  answer  to  the  action ;  that,  upon  the  plead* 
ings,  it  must  be  taken,  as  against  the  defendants,  that  the  plaintiff's 
sheep  were  lawfully  being  in  and  upon  the  land  out  of  which  they 
Btrayed  and  escaped  on  to  the  defendants'  railway ;  and  that  the  plain- 
tiff was  entitled  to  maintain  the  action,  ^although  he  might  not 
have  had  the  leave  or  license  of  the  owner  or  occupier  of  the 
land  from  which  his  sheep  strayed  unto  the  defendants'  railway. 

The  defendants  joined  in  demurrer. 

T.  Ohitty  (with  whom  was  ByUs^  Serjt.),  in  support  of  the  demurrer. 
— The  fourth  and  sixth  pleas  are  bad,  for  traversing  that  which  is  a 
mere  inference  of  law  from  the  facts  alleged  in  the  declaration :  Trower 
t^.  Chadwick,  8  N.  C.  S34,  8  Scott,  699.  The  68th  section  of  the  8  k 
9  Vict.  c.  20,  enacts  that  <<  the  company  shall  make  and  at  all  times 
hereafter  maintain  the  following  works  for  the  accommodation  of  the 
owners  and  occupiers  of  lancU  adjoining  the  railway^  that  is  to  say,-^ 
such  and  so  many  convenient  gates,  bridges,  arches*  culverts,  and 
passages  over,  under,  or  by  the  sides  of,  or  leading  to  or  from  the 
railway,  as  shall  be  necessary  for  the  purpose  of  making  good  any 
interruptions  caused  by  the  railway  to  the  use  of  the  lands  through 
which  the  railway  shall  be  made ;  and  such  works  shall  be  made  forth-* 
with  after  the  part  of  the  railway  passing  over  such  lands  shall  have 
been  laid  out  or  formed,  or  during  the  formation  thereof;  also  9uf* 
Jlcient  postif  raiUy  hedges^  diUhe$y  moundB^  or  ether  fenee9  for  8epa- 
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rating  the  Ittnd  taken  far  the  u$e  of  ike  railway  from  the  adjoining 
lande  not  taken^  and  protecting  sueh  lands  from  treepase^  or  the  cattle 
of  the  oumere  or  occupiers  from  straying  thereout  hy  reason  of  the  rail* 
teay,  together  unth  all  necessary  gates  made  to  open  towards  stich  adjoin-^ 
ing  landSj  and  not  towards  M«  railway  and  aJl  necessary  styles :  and 
soeh  posts,  rails,  and  other  fences  shall  be  made  forthwith  after  the 
taking  of  any  such  lands,  if  the  owners  thereof  shall  so  require,  and  the 
said  other  works  as  soon  as  conveniently  may  be :"  and  the  section 
concludes  with  a  proviso,  «« that  the  company  shall  not  be  required  to 
make  such  accommodation  works  in  such  manner  as  would  prevent  or 
^obstruct  the  working  or  using  of  the  railway,  nor  to  make  any  r^^^/.^ 
accommodation  works  with  respect  to  which  the  owners  and  occu-  ^ 
piers  of  the  lands  shall  have  agreed  to  receive,  and  shall  have  been  paid^ 
compensation  instead  of  the  making  of  them."  Taking  the  act  of  par- 
liament in  connexion  with  the  declaration,  a  duty  is  shown  to  be  cast 
upon  the  defendants  to  make  and  maintain  fences  so  as  to  prevent 
injury  like  that  here  complained  of.  This  matter  was  very  much  dis- 
cussed in  this  court  in  the  recent  case  of  Brown  v.  Mallett,  5  C.  B. 
599  (£.  C.  L.  B.  vol.  67),  where  Maule,  J.,  in  delivering  judgment,  says, 
— p.  616, — « If  the  words  had  been,  that  the  defendant  became  bound 
hy  law  to  do  certain  acts,  it  could  not  be  questioned  that  that  was  an 
allegation  of  matter  of  law :  and  the  words  <  it  became  the  duty  of  the 
defendant,'  if  they  were  to  be  understood  as  averring  the  existence  of 
some  duty  diiFerent  from  that  arising  out  of  a  legal  obligation,  certainly 
would  not  aid  the  declaration,  inasmuch  as  the  breach  of  such  a  duty 
does  not  give  a  cause  of  action.  But,  if  they  be  understood,  as  we 
think  tbey  are,  as  averring  the  existence  of  a  legal  liability,  it  is  well 
established  that  such  an  averment,  being  an  averment  of  matter  of  law, 
will  not  sapply  the  want  of  those  allegations  of  matter  of  fact  from 
which  the  court  could  infer  the  law  to  be  as  stated :  so  that  such  alle- 
gation is  useless  where  the  declaration  is  insufficient,  and  superfluous 
when  sufficient  without  it."  [Jervis,  G.  J. — If  there  may  be  a 
liability,  by  agreement  or  otherwise,  independently  of  the  act  of  par* 
liament,  that  is  matter  of  fact.  For  anything  that  appears,  indepen- 
dently of  the  act,  the  plaintiff  may  be  under  a  liability  to  maintain  his 
fences.  The  case,  then,  stands  thus : — In  consequence  of  the  plaintiff's 
defect  of  fences,  his  sheep,  by  his  own  default,  escaped  into  another 
person's  land  adjoining  the  railway ;  and  then,  through  the  default  of 
the  defendants,  they  strayed  thence  on  to  the  ^railway,  and  were  r^Hr»f^ 
killed.  The  plaintiff's  sheep  are  in  Whiteacre ;  by  defect  of  his  '- 
fisnces,  they  get  into  my  Blackacre ;  and,  by  my  defect  of  fences,  they 
get  into  Oreenacre,  and  there  fall  into  a  pit,  and  are  killed ;  who  is 
liable  for  that  ?]  Not  the  owner  of  Greenacre,  certainly ;  nor  the  owner 
o€  Blackacre,  who  was  not  bound  to  fence  against  Whiteacre.  But  the 
statute  creates  a  duty  here.    [Grbsswbll,  J. — ^You  are  in  this  diffi- 
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oaky.  The  railway  company  are  bound  to  protect  by  sufficient  fences 
the  owners  and  occupiers  of  landi  adjoining  the  railway :  you  are  not 
the  owner  or  occupier  of  the  adjoining  land,  you  are  there  as  a  tres- 
passer.] Fawcett  v.  The  York  and  North  Midland  Railway  Gompanyy 
20  Law  Journ.  N.  S.,  Q.  B.  222,  16  Q.  B.  610  (B.  C.  L.  R.  vol.  71), 
is  somewhat  applicable.  There,  in  case  against  the  defendants  for  not 
keeping  gates  closed  across  a  highway  which  crossed  the  railway  on  a 
level  (pursuant  to  the  5  &  6  Vict.  c.  55,  s.  9),  whereby  two  horses  of 
the  plaintiff  « then  latcfuily  being  on  the  said  highway,"  strayed  upon 
the  railway,  and  were  killed,  the  defendants  traversed  that  the  horses 
were  lawfully  on  the  highway.  It  appeared  that  the  horses,  having 
been  put  into  a  field  of  the  plaintiff's,  the  fences  of  which  were  suffi- 
ciently sound  for  ordinary  purposes,  had  accidentally  escaped,  and  got 
into  a  public  road,  and  thence  along  the  highway  through  the  gate  upon 
the  line  of  railway :  and  it  was  held,  that,  as  against  the  company,  the 
horses  were  lawfully  upon  the  highway.  « It  is  said,"  observes  Patte- 
son,  J.,  « that  the  horses  were  not  lawfully  on  the  highway,  because 
they  were  coming  along  the  road  under  such  circumstances  that  the 
owner  of  the  soil  of  the  highway  might  have  distrained  them  damage- 
feasant.  However,  I  much  doubt  whether  he  could  do  this.  Perhaps 
the  surveyor  of  the  highways  might  have  sued  for  a  penalty  under  the 
highway-act,  which,  however,  would  have  been  of  course  remitted,  be- 
*1HQ1  ^^^^®  ^^®  horses  had  escaped  by  accident.  *But,  supposing  this 
•^  to  be  so,  I  am  yet  to  learn  that  any  statute  makes  railway  com- 
panies conservators  of  the  rights  of  the  public.  It  is  entirely  by  their 
negligence  in  leaving  the  gate  open  that  the  horses  have  been  killed ; 
therefore,  as  against  the  company,  I  am  clear  that  the  horses  cannot 
he  said  to  have  been  unlawfully  in  the  road."  So,  here,  against  the 
defendants,  the  sheep  were  lawfully  upon  the  adjoining  land.  [Jbrvis, 
C.  J. — Suppose  the  owner  of  a  small  close  adjoining  the  railway,  agrees 
with  the  company  to  dispense  with  fences,  under  the  proviso  at  the  end 
of  s.  68,  and  the  plaintiff's  sheep,  through  his  defect  of  fences,  got  on 
to  that  close,  and  thence  to  the  railway, — ^would  the  company  be  re- 
sponsible for  their  destruction  ?]  That  proviso  applies  to  «  accommo- 
dation works,"  such  as  gates,  bridges,  arches,  culverts,  and  passages, 
but  not  to  «  fences."  [Talfourb,  J. — The  facts  of  this  case  are  nearly 
identical  with  those  in  Sharrod  v.  The  London  and  North-Western 
Railway  Company,  4  Exch.  580. f] 

As  to  the  seventh  plea, — waiving  all  formal  objections,  and  assuming 
that  the  sheep  of  the  plaintiff  escaped  out  of  the  plaintiff's  close  by 
reason  of  the  defect  of  fences  which  the  plaintiff  was  bound  to  keep  in 
repair,  it  is  submitted,  upon  the  authority  of  Eawcett  v.  The  York  and 
North  Midland  Railway  Company,  and  on  principle,  that  it  is  not  com- 
petent to  the  defendants  to  set  up  as  a  defence,  that  the  sheep  were  not 
lawfully  in  the  close  of  the  Qreat  Northern  Railway  Company.   Davies 
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V.  Mann,  10  M.  &  W.  546,t  and  Barnes  v.  Ward,  9  C.  B.  892  (E.  0. 
L.  R.  vol.  67),  are  distinct  authorities  to  show  that  the  plaintiff  is  not 
precluded  from  recovering  for  the  injury  he  has  sustained,  because  he 
himself  may  to  a  certain  extent  have  been  a  trespasser. 

J.  Braunij  contr£t.(a) — The  defendants,  under  the  *circum-  r^Hfrr^ 
stances,  incurred  no  liability,  either  statutory  or  common-law.  ^ 
The  duty  upon  which  this  action  is  founded,  is,  a  duty  to  fence  against 
some  specific  party  or  parties:  there  is  no  instance  to  be  found  of  a 
duty  to  fence  generally  against  all  mankind.  The  precedents  are  to  be 
found  in  Lilly's  Entries,  70,  Hearne's  Pleader,  61,  Morgan's  Vade  Me- 
cum,  Vol.  3,  p.  639,  and  2  Chitty  on  Pleading,  7th  edit.  p.  591.(5) 
In  Dovaston  v.  Payne,  2  H.  Bl.  528,  it  was  held  that  a  plea  in 
bar  of  an  avowry  for  taking  cattle  damage-feasant,  that  the  cattle 
escaped  from  a  public  highway  into  the  locus  in  quo,  through  the 
defect  of  fences,  must  show  that  they  were  passing  on  the  highway 
when  they  escaped ;  it  is  not  sufficient  to  state,  that,  being  in  the 
highway,  they  escaped.  Heath,  J.,  there  says:  "The  law  is  as  my 
Brother  Williams  has  stated,  that,  if  cattle  of  one  man  escape  into  the 
land  of  another,  it  is  no  excuse  that  the  fences  are  out  of  repair,  if 
they  were  trespassers  in  the  places  from  whence  they  come.  If  it  be  a 
close,  the  owner  of  the  cattle  must  show  an  interest  or  a  right  to  put 
them  there.  If  it  be  a  way,  he  must  show  that  he  was  lawfully  using  the 
♦way ;  for,  the  property  is  in  the  owner  of  the  soil,  subject  to  r* ^^-i 
an  easement  for  the  benefit  of  the  public.  But,  on  this  plea,  it  ^ 
does  not  appear  whether  the  cattle  were  passing  and  repassing,  or  whe- 
ther they  were  trespassing  on  the  highway ;  the  words  used  are  entirely 
equivocal."  That  case  in  substance  decides  this.  [Jbrvis,  G.  J., 
referred  to  Fitz.  N.  B.  128,  note,((7) — "If  A.  be  bound  to  enclose 
against  B.,  and  B.  against  C,  and  beasts  escape  out  of  the  land  of  G. 
into  the  land  of  B.,  and  thence  into  the  land  of  A.,  A.  shall  not  have 
trespass  against  G.  But,  if  A.  be  bound  to  enclose  against  B.,  and 
the  beasts  of  B.  escape  into  the  lands  of  A.,  and  thence  into  the  land 
of  one  D.  a  stranger,  there  D.  shall  have  trespass,  and  B.  be  put  to  a 
curi&  claudendfi  against  A. :  and  so  the  books  P.  10  E.  4,  fo.  7,  pi. 
19,  and  36  H.  6,  Barr.  68,  are  to  be  reconciled."]     Sir  Francis  Leke's 

(o)  The  points  marked  for  argument  on  the  part  of  the  defendant!,  were, — **  That  the  declara- 
tion is  bad :  that  the  duty  to  make  and  maintain  the  fence,  is  larger  than  the  duty  imposed  bj 
law  on  the  defendants :  that  the  defendants  were  under  no  obligation  to  fence  against  sheep  or 
eatUe  trespassing  on  the  lands  adjoining,  nor  at  most  against  any  others  than  the  sheep  or  cattle 
of  the  owners  or  occupiers  of  the  adjoining  lands :  that  the  plaintiff  ought  to  have  shown  that  he 
was  either  owner  or  occupier  of  the  lands  from  which  the  sheep  escaped ;  and  that  the  declara- 
tion does  not  show  anything  equivalent  to  this :  that  the  duty  to  fence  and  repair,  as  laid  in  the 
declaration,  is  a  mere  allegation  of  a  matter  of  fact,  and  is  bad  for  not  showing  on  what  such 
duty  is  grounded,  whether  by  reason  of  grant,  agreement,  possession,  or  otherwise :  that  it  is  a 
■ere  question  of  fact,  in  every  case,  whether  the  railway  company,  or  the  owner  of  the  acyoining 
land  is  bound  to  fence  boiween  toe  two  properties,  and  in  every  case  is  a  traversable  matter 
triable  by  a  jury. 

(6)  And  see  the  form  of  a  plea  of  escape  by  defect  of  fences,  F.  N.  B.  128,  n. 
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case,  8  Dyer,  365  a,  is  also  an  authority  to  show  that  the  plaintiff  can 
acquire  no  right  from  his  trespass.  In  all  the  cases,  the  party  first  in 
default  has  been  made  to  bear  the  loss :  Booth  v.  Wilson,  1  B.  &  Aid. 
59;  Powell  v.  Salisbury,  2  Y.  4  J.  391.t  [Williams,  J.— No  doubt, 
according  to  the  principles  of  the  common  law,  the  defendants  in  Faw- 
cett  V.  The  York  and  North  Midland  Railway  Company  would  not  have 
been  liable.  The  question. is,  whether  the  statute  imposes  a  more  exten- 
sive liability.]  Nothing  can  be  more  plain  than  the  language  of  the  8 
k  9  Vict.  c.  20,  B.  68 :  it  is  only  the  owners  or  occupiers  of  the  adJM^ 
ing  lands  who  are  interested  in  the  making  or  maintenance  of  the  rail- 
way fences.  The  statute  did  not  intend  to  impose  upon  railway  com- 
panies a  greater  degree  of  liability  than  the  old  prescriptive  common 
law  obligation.  The  rule  of  law  is  thus  laid  down  in  the  notes  to 
Pomfret  v.  Bicroft,  1  Wms.  Saund.  822  a :  «<  The  general  rule  of  law, 
is,  that  I  am  bound  to  take  care  that  my  beasts  do  not  trespass  on  the 
4^1721  ^^"^  ^^  ^^  neighbour,  and  he  is  only  bound  to  take  care  that  his 
-*  ^cattle  do  not  wander  from  his  land  and  trespass  on  mine:  Tenant 
V.  Goldwin,  6  Mod.  814 ;  Churchill  v.  Evans,  1  Taunt.  529 ;  Boyle  «. 
Tamlin,  6  B.  &  C.  829  (E.  C.  L.  B.  vol.  18),  9  D.  &  B.  430  (E.  C.  L. 
B.  vol.  22) ;  and  therefore  this  kind  of  action  will  only  lie  against  a 
person  who  can  be  shown  to  be  bound  by  prescription,  or  special  obli- 
gation, to  repair  the  fences  in  question /or  the  benefit  of  the  owner  or 
occupier  of  the  adjoining  land.  And  no  man  can  be  bound  to  repair 
for  the  benefit  of  those  who  have  no  right.  Therefore  the  plaintiff 
cannot  recover  for  the  damage  occasioned  to  his  cattle  by  their  escape 
from  the  adjoining  close  through  the  defect  of  the  defendant's  fences, 
unless  the  plaintiff  had  an  interest  in  that  close,  or  a  license  from  the 
owner  to  put  them  there ;  or,  if  they  escaped  from  an  adjoining  high- 
way, unless  they  were  lawfully  using  the  highway,  that  is,  passing  and 
repassing  there:  Dovaston  v.  Payne, -2  H.  Bl.  527.  The  ancient 
remedy  was,  by  the  writ  de  ourift  claudendft,  which  lay  for  the  tenant 
of  the  freehold  against  another  tenant  of  the  land  adjoining,  to  compel 
him  to  make  a  fence  or  wall,  which  he  ought  by  prescription  to 
make,  between  his  land  and  the  plaintiff's.  This  writ  was  abolished 
by  the  8  &  4  W.  4,  c.  27,  s.  86."  The  circumstance  of  the  use  made 
by  the  company  of  their  railway  involving  more  than  ordinary  risk, 
cannot  justify  the  imposition  upon  them  of  a  larger  degree  of  respon- 
sibility than  the  act  of  parliament  prescribes :  The  King  v.  Pease,  4  B« 
k  Ad.  30  (E.  C.  L.  B.  vol.  24).  [Jervis,  C.  J.— The  duty  the  breach 
of  which  is  charged  here,  can  only  be  due  to  an  individual :  no  indict- 
ment would  lie.]  To  bring  this  case  within  Barnes  v.  Ward,  9  C.  B.  892, 
and  the  class  of  cases  upon  which  it  is  founded, — Blythe  v.  Topham, 
1  Boll.  Abr.  88,  Cro.  Jac.  158,  Bird  v.  Holbrook,  4  Bingh.  628  (E.  C.  L. 
B.  vol.  18, 15),  1  M.  &  P.  607,  Sarch  v.  Blackburn,  4  G.  &  P.  297  (E.  C. 
L.  B.  vol.  19),  M.  k  M.  505  (E.  C.  L.  B.  vol.  22),  Lynch  v.  Nurdin,  1 
Q.  B.  29  (E.  C.  L.  B.  vol.  41),  4  P.  &  D.  672,  and  Jordin  v.  Crump, 
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8  M.  &  W.  782,t  the  plaintiff  Bfaoold  "^have  shown  that  the  com- 
pany had  been  guilty  of  culpable  negligence,  or  of  some  inva- 
sion of  the  plaintiff's  right.(a) 

T.  Chittyy  in  reply. — The  statute  clearly  meant  to  impose  upon  the 
company  a  more  extensive  liability  than  that  imposed  by  the  common 
law.  It  may  be  that  the  plaintiff's  sheep  might  have  been  distrainable 
damage-feasant ;  but  that  does  not  afford  an  excuse  to  the  defendants 
for  the  violation  of  their  duty, — Vere  v.  Lord  Cawdor,  11  East,  668. 

Jervis,  C.  J. — I  am  of  opinion  that  the  defendants  are  entitled  to 
the  judgment  of  the  court.  This  is  a  case  of  considerable  importance, 
though  in  my  judgment  one  of  no  very  considerable  difficulty ;  and  the 
counsel  have  very  properly  disencumbered  it  of  all  technicalities,  in 
order  that  it  may  be  disposed  of  on  its  merits.  The  admitted  facts 
are  these,  viz.  That  the  company  were  bound  to  make  and  maintain 
fences  in  the  terms  of  the  statute ;  that  the  plaintiff  was  the  owner  of 
a  close  adjoining  a  close  belonging  to  the  Great  Northern  Railway 
Company  which  abutted  upon  the  defendants'  railway,  the  fences  of 
which  close  of  the  plaintiff,  he,  the  plaintiff,  was  bound  to  repair ;  and 
that,  by  defect  of  bis  fences,  the  plaintiff's  sheep  escaped  into  the  ad- 
joining close,  and  thence  passed  on  to  the  defendants'  railway,  in  con- 
sequence of  the  want  of  a  fence  between  it  and  the  close  of  the  Great 
Northern  Railway  Company,  and  were  killed.  There  is  no  allegation 
that  the  accident  could  have  been  avoided,  or  that  the  company  had, 
by  themselves  or  their  servants,  been  guilty  of  any  negligence  in  that 
respect.  It  is  admitted  that  the  company  were  bound  to  repair  as 
against  the  owners  of  the  ^adjoining  lands ;  but  it  is  insisted 


that  the  plaintiff  under  these  circumstances  is  not  entitled  to  re- 
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cover.  The  rule  upon  the  subject  is  well  laid  down  in  the  notes  to 
Pomfret  v.  Ricroft,  1  Wms.  Saund.  822  a : — "  The  general  rule  of  law 
is,  that  I  am  bound  to  take  care  that  my  beasts  do  not  trespass  on  the 
land  of  my  neighbour,  and  he  is  only  bound  to  take  care  that  his  cattle 
do  not  wander  from  his  land,  and  trespass  on  mine," — Tenant  v.  Gold- 
win,  6  Mod.  814  ;  Churchill  v.  Evans,  1  Taunt.  529 ;  Boyle  v.  Tamlyn, 
6  B.  ft  C.  329  (E.  C.  L.  R.  vol.  13),  9  D.  ft  R.  480  (E.  C.  L.  R.  vol. 
22) :  and  therefore  this  kind  of  action  will  only  lie  against  a  person 
who  can  be  shown  to  be  bound  by  prescription  or  special  obligation  to 
repair  the  fences  in  question  for  the  benefit  of  the  owner  or  occupier 
of  the  adjoining  land.  And  no  man  can  be  bound  to  repair  for  the 
benefit  of  those  who  have  no  right.  Therefore  the  plaintiff  cannot  ro- 
cover  for  the  damage  occasioned  to  his  cattle  by  their  escape  from  the 
adjoining  close  through  the  defect  of  the  defendants'  fences,  unless  the 
plaintiff  had  an  interest  in  that  close,  or  a  license  from  the  owner  to 
put  them  there."  Applying  that  rule  to  the  facts  of  the  present  case, 
— ^had  the  plaintiff  any  right  to  have  his  sheep  on  the  land  adjoining  the 

(a)  And  tee  Qale  on  Eaf ementf,  297  et  Boq. 
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defendants'  railway  ?  It  is  admitted  that  they  were  there^  not  by  right, 
nor  under  any  license  from  the  owners  of  the  close,  but  through  a 
breach  of  duty  on  the  part  of  the  plaintiff  himself.  It  is  clear,  that, 
if  the  defendants  are  only  liable  to  repair  so  as  to  protect  the  owners 
of  the  adjoining  lands,  the  plaintiff  cannot  maintain  this  action. 

The  next  question  is,  in  what  respect  does  the  statute  vary  the  ordi- 
nary common-law  liability.  It  seems  to  me,  that,  so  far  from  varying 
the  responsibility  of  the  defendants,  the  statute  has  most  properly 
taken  the  common  law  rule  as  the  measure  of  their  liability.  The  68th 
4^17^1  section  enacts  that  the  company  shall  make  and  ^maintain  «  suffi- 
-'  cient  posts,  rails,  hedges,  ditches,  mounds,  or  other  fences  for 
separating  the  land  taken  for  the  use  of  the  railway  from  the  adjoining 
lands  not  taken,  and  protecting  such  lands  from  trespass,  or  the  cattle 
of  the  owners  or  occupiers  thereof  from  straying  thereout  by  reason  of 
the  railway."  It  seems  to  me  that  this  liability  is  not  more  extensive 
than  the  ordinary  common-law  one.  It  is  said,  that,  in  adopting  this 
view,  we  shall  be  conflicting  with  the  decision  of  the  Court  of  Queen's 
Bench  in  Fawcett  v.  The  York  and  North  Midland  Railway  Company. 
That,  however,  is  not  so.  The  court  there  held,  that,  independently 
of  the  common  law,  the  statute  5  &  6  Vict.  c.  55,  s.  9,  imposed  upon 
the  company  an  unqualified  and  unlimited  obligation  to  keep  the  gates 
at  the  ends  of  level  crossings  closed  against  all  persons  or  cattle  upon 
the  highway,  whether  lawfully  there  or  not,  and  that  they  were  liable 
to  an  action  for  an  injury  arising  from  a  breach  of  that  duty. 

In  the  third  place,  it  was  insisted  that,  even  if  there  was  no  common- 
law  liability,  and  the  statute  imposed  on  the  defendants  no  additional 
duty,  the  dangerous  nature  of  the  trade  carried  on  by  the  defendants 
cast  upon  them  an  obligation  to  adopt  more  than  ordinary  precautions. 
The  King  v.  Pease,  however,  is  a  distinct  authority  the  other  way.  The 
legislature  has  authorized  the  formation  of  the  railway,  and  has  done 
all  it  thought  necessary  to  protect  the  public,  and  the  adjoining  land- 
owners, by  requiring  the  company  to  fence  off  the  land  adjoining  the 
the  railway.  For  these  reasons,  it  seems  to  me  that  the  defendants  are 
entitled  to  the  judgment  of  the  court. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  I  think  it  quite 
plain  that  the  plaintiff  cannot  be  entitled  to  recover,  upon  the  state  of 
facts  which  we  are  now  called  upon  to  consider.  There  is  no  complaint 
*l7f)1  ^^^^  *that  the  defendants  conducted  their  business  in  a  negligent 
^  manner.  The  case  of  The  King  v.  Pease,  4  B.  &  Ad.  80  (£.  C. 
L.  R.  vol.  24),  is  a  strong  authority  to  show  that,  the  legislature  having 
legalized  railways,  they  are  not  subject  to  any  liability  beyond  the 
ordinary  common-law  liability,  except  where  the  legislature  has  thought 
fit  to  impose  it.  It  seems  to  me  that  the  duty  or  obligation  cast  upon 
this  company  by  the  8  &  9  Vict.  c.  20,  s.  68,  for  the  protection  of  the 
owners  or  occupiers  of  the  adjoining  lands,  is  co-extensive  with,  and 
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goes  no  further  than  the  prescriptive  liability  of  the  servient  tenant. 
That  being  so,  sheep  trespassing  upon  a  close  adjoinbg  the  railway  are 
not  within  the  protection. 

Williams,  J. — I  am  of  the  same  opinion.  The  principle  of  the  com- 
mon law  and  the  authorities  upon  this  subject  are  placed  in  a  very  clear 
point  of  view  in  the  case  of  Dovaston  v.  Payne,  2  H.  Bl.  527.  Here, 
the  plaintiff's  sheep,  it  is  conceded,  had  escaped  into  an  adjoining  close, 
through  the  plaintiff's  own  default,  and  were  there  trespassing.  The 
only  question,  therefore,  is,  whether  the  liability  thrown  upon  the  de- 
fendants by  the  statute,  is  limited  to  the  common-law  obligation  to  fence 
against  the  adjoining  lands,  or  is  a  general  liability  to  fence  against  all 
the  world,  so  as  to  bring  this  case  within  the  principle  of  Fawcett  v. 
The  York  and  North  Midland  Railway  Company.  I  am  of  opinion  that 
the  act  of  parliament  creates  no  such  general  duty,  but  only  a  duty  as 
between  the  company  and  the  owners  of  the  adjoining  lands,  and  those 
in  privity  with  them ;  and  that  a  stranger,  as  this  plaintiff  is,  cannot 
found  an  action  upon  an  alleged  breach  of  that  duty. 

Talfourd,  J.,  concurred.  Judgment  for  the  defendantB.(a) 

(a)  See  Tapper  «.  Newton,  poit»  HUary  Term,  1854. 


♦NOVELLO  V.  SUDLOW.    May  7.  [*177 

Bj  the  2d  section  of  the  copyright  act,  5  A  t  Vict  o.  45,  "copjrighty"  is  defined  to  be  "the  sole 
ud  exclasire  liberty  of  printing  or  otkerwi$e  muitiplying  copies"  of  any  book,  Ac. :  sabse- 
qaent  sections  regulate  the  duration  of  copyright;  and  s.  25  enacts  that  "it  shall  be  deemed 
pervonal  property,  transmissible  by  bequest,  and,  in  case  of  intestacy,  be  subject  to  the  law  of 
distribution." 

The  15th  section  enacts,  ''that,  if  any  person  shaU,  in  any  part  of  the  British  dominions,  print, 
or  cause  to  be  printed,  either  /or  mU  or  exportation,  any  book  in  which  there  shall  be  subsist- 
ing copyright,  without  the  consent  in  writing  of  the  proprietor  thereof,  or  shaU  import  for  9aU 
or  hire  any  such  book  to  having  5e<n  unlawfully  printed,  from  parts  beyond  the  sea,  or,  know- 
ing such  book  to  have  been  so  unlawfully  printed  or  imported,  shall  wll,  publi»h,  or  tacpoM  to 
•ale  or  kire,  or  cause,  Ac,  or  shall  have  in  hie  poeeeeeion  for  eale  or  hire,  any  such  book  so 
unlawfully  printed  or  imported,  without  such  consent  as  aforesaid,  shall  be  liable  to  a  spedal 
action  on  the  ease  at  the  suit  of  the  proprietor  of  such  copyright:" — 

Held,  that  a  publication  of  a  piece  of  music,  not  for  sale  or  hire,  but  by  the  gratuitous  distribn- 
tion  of  lithographed  copies  amongst  the  members  of  a  musical  society,  was  a  publication  for 
which  the  defendant  was  liable, — as  for  an  invasion  of  the  property  of  the  proprietor  therein,—* 
independently  of  the  15Ui  section  of  the  statnte. 

This  was  an  action  upon  the  case  for  an  alleged  infringement  by  the 
defendant  of  the  plaintiff's  copyright  in  a  musical  composition,  called 
«<  Benedict's  Part-Song,  The  Wreath." 

The  declaration  alleged  that  the  plaintiff  was  the  proprietor  of  the 
copyright  of  the  said  musical  composition,  and  had  sold  and  printed  and 
published  for  sale  divers  copies  thereof,  and  that  the  defendant,  without 
his  consent,  caused  to  be  printed,  lithographed,  and  published  divers 
copies  of  the  said  part-song,  contrary  to  the  form  of  the  statute,  &c. 

VOL.  XII. — 18  M  2 
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The  defendant  pleaded  not  gnilty,  deliyering  with  his  plea  a  notiee 
that  he  should  object  at  the  trial  that  he  had  not  committed  any  in- 
fringement of  the  plaintiff's  copyright  in  the  musical  composition  in 
question. 

The  following  case  was  stated,  by  consent^  for  the  opinion  of  this 
court : — 

The  plaintiff  was  publisher  and  proprietor,  as  assignee,  of  a  musical 
periodical  called  ^^Novello's  Part-Song  Book,"  duly  registered  at  Sta- 
tioner's Hall,  under  the  provisions  of  the  6  &  6  Vict.  c.  46. 
^^fjan  In  May,  1850,  a  musical  composition,  with  *accompanying 
-I  words,  called  <«  Benedict's  Part-Song,  The  Wreath,"  was  pub- 
lished amongst  other  things  in  the  said  periodical,  and  the  part  whieh 
contained  that  song  was  sold  by  the  plaintiff  until  and  after  August, 
1860.  ' 

The  Liverpool  Philharmonic  Society,  consisting  of  several  hundred 
persons,  was  established  for  the  purpose  of  giving  concerts  and  musical 
performances  for  the  gratification  of  the  members,  and  for  the  promo- 
tion of  music,  and  not  as  a  source  of  profit  to  the  members,  who  per- 
formed gratuitously.  There  was  a  committee  of  management  selected 
from  the  members ;  and,  in  August,  1860,  the  defendant,  as  one  of  the 
committee,  had  the  management  of  a  concert  at  which  the  vocal  music 
was  performed  by  two  hundred  and  fifty  members  of  the  society.  Many 
persons  not  members  were  admitted  to  the  concert,  on  payment  of  a 
fixed  price.  It  had  been  resolved  that  «•  Benedict's  Part-Song,  The 
Wreath,"  should  form  part  of  the  performance ;  and  the  librarian  of 
the  society,  by  order  of  the  committee,  provided  the  performers  with 
music  at  the  expense  of  the  society.  The  librarian,  by  the  defendant's 
directions,  copied  separately  from  the  monthly  number  of  the  plaintiff's 
work,  which  had  been  purchased  from  the  plaintiff,  and  belonged  to  the 
society,  the  respective  musical  parts  of  the  bass,  soprano,  tenor,  and 
alto  of  the  song  in  question,  which  in  that  work  were  printed  together. 
He  caused  the  separate  copies  so  made  to  be  traced  on  separate  stoneS| 
at  the  expense  of  the  society,  and  as  many  impressions  to  be  struck  off 
as  there  were  members  of  the  society  about  to  perform,  and  no  more. 
This  was  done  solely  for  the  purpose  of  the  concert,  and  without  any 
intention  to  sell  or  let  out  to  hire  those  impressions,  or  to  use  them 
otherwise  than  at  the  society's  concerts.  After  these  impressions  bad 
been  struck  off,  the  tracings  on  the  stones  were  effaced.  After  the 
4^1 7Q1  ^^^^^^^f  ^^^  copies  remained  in  the  custody  *of  the  society,  and 
-'  were  never  used  on  any  other  occasion,  or  in  any  other  manner. 

The  defendant  contended  that  these  facts  disclosed  no  cause  of  action, 
and  that  the  declaration  was  bad.  The  question  for  the  opinion  of  the 
court,  was,  whether  the  circumstances  so  stated  showed  a  sufficient  causo 
of  action,  and  whether  the  declaration  could  be  sustained. 

Phipson^  for  the  plaintiff. — The  proposition  to  be  maintained  by  tbe 
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defendant  in  this  case,  is,  that  no  action  lies  for  the  multiplying  copies 
of  a  work  without  the  anther's  consent,  unless  it  is  done  for  sale  or 
exportation,  so  as  to  bring  the  case  within  the  15th  section  of  the  copy- 
right act,  5  &  6  Vict.  c.  45.  The  first  section  of  that  act  recites  that 
it  was  ^*  expedient  to  amend  the  law  of  copyright,  and  to  afford  greater 
encouragement  to  the  prodaction  of  literary  works  of  lasting  benefit  to 
the  world,"  and  repeals  the  former  acts  of  8  Anne,  c.  19,  41  G.  8,  c. 
107,  and  54  G.  8,  c.  156.  The  interpretation  clanse,  s.  2,  enacts, 
amongst  other  things,  ^^  that,  in  the  construction  of  this  act,  the  word 
*  book'  shall  be  construed  to  mean  and  include  every  yolume,  part,  or 
division  of  a  volume,  pamphlet,  sheet  of  letter-press,  sheet  of  muetCy  map, 
chart,  or  plan,  separately  published ;  and  that  the  word  ^  copyright'  shall 
be  construed  to  mean  the  sole  and  ezeltisive  liberty  of  printing  or  other- 
triee  multiplying  copies  of  any  subject  to  which  the  said  word  is  herein 
applied."  The  8d  section  gives  the  author,  and  his  assigns,  the  sole  and 
exclusive  right  of  printing  or  otherwise  multiplying  copies  of  his  work, 
for  the  natural  life  of  the  author,  and  seven  years  after.(a)  Then  the 
15th  *8ection  enacts,  "that,  if  any  person  shall,  in  any  part  of  p^^^.^ 
the  British  dominions,  print  or  cause  to  be  printed,  either  for  sale  ^ 
or  exportation,  any  book  in  which  there  shall  be  subsisting  copyright, 
without  the  consent  in  writing  of  the  proprietor  thereof,  or  shall  import 
for  sale  or  hire  any  such  book  so  having  been  unlawfully  printed  from 
parts  beyond  the  sea,  or,  knowing  such  book  to  have  been  so  unlawfully 
printed  or  imported,  shall  sell,  publish,  or  expose  to  sale  or  hi];e,  or  cause 
to  be  sold,  published,  or  exposed  to  sale  or  hire,  or  shall  have  in  his  pos- 
aession  for  sale  or  hire,  any  such  book  so  unlawfully  printed  or  imported, 
without  such  consent  as  aforesaid,  such  offender  shall  be  liable  to  a  special 
action  on  the  case  at  the  suit  of  the  proprietor  of  such  copyright,  to  be 
brought  in  any  court  of  record  in  that  part  of  the  British  dominions  in 
which  the  offence  shall  be  committed,"  &c.  The  question  is,  whether 
that  section  so  far  controls  the  common-law  right  to  bring  an  action  for 
an  infringement,  as  to  limit  it  to  the  particular  circumstances  mentioned 
in  that  section.  In  Gomyn's  Digest,  Action  upon  Statute  (A.  2),  it 
is  kid  down,  upon  the  authority  of  Lord  Holt,  that,  "in  all  cases 
where  a  man  has  an  advantage  given  to  him  by  force  of  an  act  of  par- 
liament, he  shall  have  a  remedy  for  it  by  common  law,  without  the  aid 
of  a  court  of  equity."  Since  the  cases  of  Millar  v.  Taylor,  4  Burr. 
2303,  and  Donaldsons  v.  Becket,  4  Burr.  2408,  7  Bro.  P.'C.  88,  it 

(a)  "Tbe  oopyright  in  orery  book  which  shall  after  the  patsing  of  this  act  be  published  in 
dU  lifetimt  of  xu  author,  shall  eodare  for  the  nataral  life  of  sneh  aatbor,  and  for  the  farther  term 
•f  seTen  ywn,  commeooing  at  the  time  of  hia  death,  and  shaU  be  the  property  of  such  aothoi 
sad  his  assigns :  PruTided  always,  that  if  the  said  term  of  seyen  years  shall  expire  before  the 
•nd  of  forty-two  years  from  the  first  pablioation  of  such  book,  the  copyright  shall  in  that  case 
mdnre  for  snch  period  of  forty-two  years;  and  that  the  eoyright  in  oFoiy  book  which  shall  be 
pablished  a/ler  th§  dtath  of  if  author,  shall  endure  for  the  term  of  forty-two  years  from  the  first 
publication  thereof,  and  shall  be  the  property  of  the  proprietor  of  the  author's  manuscript  from 
irhieh  such  book  shaU  be  first  published,  and  hia  atsignsl" 
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seems  probable  that  the  author's  right  is  only  secnred  by  statute. 
*l«n  *[Talfourd,  J. — The  great  majority  of  the  judges  in  that  case 

^  thought  that  there  was  copyright  at  common  laif,  and  that  it 
was  limited  by  the  statute  of  Anne ;  and  so  the  House  of  Lords  held. 
Copyright  was  dealt  with  as  property  long  before  the  statute  of  Anne.] 
If  so,  this  is  not  a  mere  right  now  for  the  first  time  created.  [Jervis, 
C.  J. — ^You  had  better  assume,  for  the  purpose  of  your  argument,  that 
there  is  no  copyright  at  common  law.]  The  remedy  given  by  s.  15  of 
the  now  existing  act  is  far  less  extensive  than  the  right  conferred  by 
s.  2.  It  only  applies  to  the  piratical  multiplication  of  copies  for  sale 
or  exportation,  or  the  importation  of  copies  unlawfully  printed  abroad, 
or  the  sale,  publication,  or  exposure  to  sale  or  hire  of  copies  known  to 
have  been  unlawfully  printed  or  imported.  The  16th  section, — which 
requires  notice  of  objections  to  be  delivered  by  the  defendant  <<  in  any 
action  brought  within  the  British  dominions  against  any  person  for 
printing  any  such  book  for  sale,  hire,  or  exportation,  or  for  importing, 
selling,  publishing,  or  exposing  to  sale  or  hire,  or  causing  to  be  imported, 
sold,  published,  or  exposed  to  sale  or  hire,  any  such  book," — docs  not 
apply  to  a  case  like  this.  In  Beckford  v.  Hood,  7  T.  B.  620, — where 
it  was  held  that  an  author  whose  work  was  pirated  before  the  expira- 
tion of  the  term  limited  by  the  statute  of  Anne,  might  maintain  an 
action  upon  the  case  for  damages  against  the  offending  party,  although 
the  work  was  not  entered  at  Stationers'  Hall,  and  although  it  was  first 
published  without  the  name  of  the  author  affixed, — Lord  Kenyon  said: 
«  All  arguments  in  support  of  the  rights  of  learned  men  in  their  works, 
must  ever  be  heard  with  great  favour  by  men  of  liberal  minds  to  whom 
they  are  addressed.  It  was  probably  on  that  account,  that,  when  the 
great  question  of  literary  property  was  discussed,  some  judges  of 
enlightened  understanding  went  the  length  of  maintaining  that  the 
*1f^91  ^^^^  ^^  publication  rested  exclusively  "^in  the  authors,  and  those 

-*  who  claimed  under  them,  for  all  time:  but  the  other  opinion 
finally  prevailed,  which  established  that  the  right  was  confined  to  the 
times  limited  by  the  act  of  .parliament.  And  that  I  have  no  doubt  was 
the  right  decision.  Then,  the  question  is,  whether  the  right  of  pro- 
perty being  vested  in  authors  for  certain  periods,  the  common-law 
remedy  for  a  violation  of  it  does  not  attach  within  the  times  limited  by 
the  act  of  parliament.  Within  those  periods,  the  act  says  that  the 
author  shall  have  the  sole  right  and  liberty  ofprintingj  &c.  Then,  the 
statute  having  vested  that  right  in  the  author,  the  common  law  gives 
the  remedy  by  action  on  the  case  for  the  violation  of  it.  Of  this  there 
could  have  been  no  doubt  made,  if  the  statute  had  stopped  there.  Bat 
it  has  been  argued,  that,  as  the  statute,  in  the  same  clause  that  creates 
the  right,  has  prescribed  a  particular  remedy,  that,  and  no  other,  can 
be  resorted  to.  And,  if  such  appeared  to  have  been  the  intention  of 
the  legislature,  I  should  have  subscribed  to  it,  however  inadequate  it 
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might  be  tfaooght.  But  their  meaning,  in  creating  the  penalties  in  the 
latter  part  of  the  clause  in  question,  certainly  was,  to  give  an  accumu- 
lative remedy :  nothing  could  be  more  incomplete  as  a  remedy  than 
those  penalties  alone ;  for,  without  dwelling  upon  the  incompetency  of 
the  sum,  the  right  of  action  is  not  given  to  the  party  grieved,  but  to 
any  common  informer.  I  cannot  think  that  the  legislature  would  act 
so  inconsistently  as  to  confer  a  right,  and  leave  the  party  whose  pro- 
perty was  invaded,  without  redress."  Ashhurst,  J.,  says:  «  Where  an 
act  of  parliament  vests  property  in  a  party,  the  other  consequence  fol- 
lows of  course,  unless  the  legislature  make  a  special  provision  for  the 
purpose ;  and  that  does  not  appear  to  me  to  have  been  intended  in  this 
case."  ^ And  Grose,  J.,  adds :  «  There  must  be  a  remedy,  otherwise  it 
would  be  in  vain  to  confer  a  right.  I  was  at  first  ^struck  with  r^-ian 
the  consideration,  that  six  to  five  of  the  judges  who  delivered  '- 
their  opinions  in  the  House  of  Lords  in  the  case  of  Donaldsons  v. 
Becket,  were  of  opinion  that  the  common-law  right  of  action  was  taken 
away  by  the  statute  of  Anne;  but,  upon  further  view,  it  appears  that 
the  amount  of  their  opinions  went  only  to  establish  that  the  common- 
law  right  of  action  could  not  be  exercised  beyond  the  time  limited  by 
that  statute."  The  case  of  The  North  and  South  Shields  Ferry  Com- 
pany V.  Barker,  2  Exch.  186,t  fully  sustains  the  principle  now  contended 
for.  There,  the  plaintifis  were  incorporated  by  the  10  G.  4,  c.  xcviii., 
for  establishing  a  ferry  across  the  river  Tyne,  within  the  limits  of 
Tynemouth  and  the  townships  of  South  Shields  and  Westoe :  and  the 
85th  section  enacted,  that,  after  the  ferry  should  be  established,  no 
other  ferry  should  be  set  up  and  used  by  any  person  across  the  river 
Tyne,  within  the  said  limits ;  and  that,  if  any  person  (except  the  com- 
pany, or  persons  acting  under  their  authority)  should  use  any  boat  or 
other  vessel  of  the  burthen  of  four  tone  or  upfvarde  in  ferrying  for  hire 
across  the  river  within  the  limits  aforesaid,  every  person  so  ofiending 
should  forfeit  SL :  it  was  held,  that  the  latter  part  of  the  85th  section 
did  not  limit  the  general  right  of  ferry,  but  only  added  a  cumulative 
remedy  by  way  of  penalty.  [Jervis,  G.  J. — If  I  honestly  sell  a  book 
unlawfully  printed  in  England,  am  I  liable  ?]  It  would  seem  not :  the 
statute  is  evidently  aimed  at  persons  knowingly  offending.  In  The 
King  V.  Harris,  4  T.  B.  202,  Ashhurst,  J.,  says:  <<It  is  a  clear  and 
established  principle,  that,  where  a  new  offence  is  created  by  an  act  of 
parliament,  and  a  penalty  is  annexed  to  it  by  a  separate  and  substantive 
clause,  it  is  not  necessary  for  the  prosecutor  to  sue  for  the  penalty ; 
but  he  may  proceed  on  the  prior  clause,  on  the  ground  of  its  being  a 
misdemeanour."  [Jbrvis,  G.  J. — Where  a  statute  gives  a  particular 
remedy,  does  it  not  restrict  '''the  common-law  remedy  ?]  In  the  r^^-tQA 
case  only  to  which  the  specific  provision  applies.  ^ 

WiUee^  contri. — The  legislature  has  precisely  defined  the  amount 
of  protection  that  authors  may  receive^  with  a  just  regard  for  the  rights 
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of  the  poblie.  [Jbrvis,  C.  J. — The  preamble  shows  that  the  object 
contemplated  by  the  legislature,  was,  to  give  greater  encoaragement  to 
authors,  in  consideration  of  the  <<  lasting  benefit"  the  public  enjoy  from 
their  productions.]  It  is  unnecessary  now  to  discuss  the  question  00 
elaborately  argued  in  Millar  v,  Taylor, — it  being  conceded  that  the 
statute  embraces  the  whole  law  upon  the  subject.  [Jbrvis,  G.  J. — 
That  is  too  liberal  a  construction  of  Mr.  Phipson's  concession.]  Beck- 
ford  V.  Hood  was  not  relied  on  as  showing  that  any  common-law  right 
remains ;  but  merely  to  show,  that,  under  the  statute  of  8  Anne,  0. 
19,  the  common-law  remedy  for  a  violation  of  the  author's  right  within 
the  period  limited  for  the  duration  of  copyright,  was  not  taken  away. 
It  is  unnecessary  to  dispute  that ;  nor  is  it  necessary  to  dispute  the 
general  proposition  for  which  Com.  Dig.  Action  upon  Statute  (A.  2),  is 
referred  to,  or  the  doctrine  laid  down  in  The  King  v.  Harris  and  The 
North  and  South  Shields  Ferry  Company  v.  Barker.  It  may  be 
admitted,  that,  if  the  statute  now  under  consideration  imposed  a  penalty 
only,  it  would  not  preclude  the  author  from  maintaining  an  action 
upon  the  case  for  the  damages  he  may  have  sustained  by  reason  of  the 
infringement :  and  that  concession  disposes  of  all  the  authorities  which 
have  been  cited.  The  real  question  is,  whether  the  section  which  gives 
a  remedy  for  piracy  (s.  15)  is  explanatory  of  the  previous  sections,  in 
one  of  which  (s.  2)  «<  copyright"  is  defined,  and  in  the  other  (s.  8)  its 
endurance  is  provided  for ;  or  whether  the  provision  is  cumulative.  The 
loth  section,  it  must  be  confessed,  is  somewhat  obscure :  but  the  16th 
i^-totrj  section  is  not  ^confined  to  «« printing;"  it  applies  to  any  mode 
^  of  multiplying  copies :  and  the  17th  section  shows  clearly  what 
it  is  that  the  legislature  is  aiming  at,  vis.  an  infringement  for  the  pur- 
pose of  gain.  It  enacts,  <«  that,  after  the  passing  of  this  act,  it  shall 
not  be  lawful  for  any  person,  not  being  the  proprietor  of  the  copyright, 
or  some  person  authorized  by  him,  to  import  into  any  port  of  the  united 
kingdom,  or  into  any  other  part  of  the  British  domininions,  for  sale  or 
hire^  any  printed  book  first  composed  or  written,  or  printed  and  pub- 
lished, in  any  part  of  the  said  united  kingdom,  wherein  there  shall  be 
copyright,  and  reprinted  in  «ny  country  or  place  whatsoever  out  of  the 
British  dominions ;  and,  if  any  person  not  being  such  proprietor  or  per- 
son authorised  as  aforesaid,  shall  import  or  bring,  or  cause  to  be 
imported  or  brought,  for  9ale  or  Atre,  any  sueh  printed  book  into  any 
part  of  the  British  dominions,  contrary  to  the  true  intent  and  meaning 
of  this  act,  or  shall  knowingly  sell,  publish,  or  expose  to  sale,  or  let  to 
hire,  or  have  in  his  possession  for  sale  or  hire,  any  such  book,  then 
every  such  book  shall  be  forfeited,  and  shall  be  seised  by  any  officer  of 
customs  or  excise,"  &c.  This  shows  clearly  that  the  legislature  did  not 
intend  to  interfere  with  persons  who  were  not  moved  with  a  desire  of 
profit.  The  statute  5  &  6  Yict.  c.  45,  is  the  compact  between  the 
author  and  the^  public.    [Williams,  J. — ^Lord  Campbell,  giving  the 
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judgment  of  the  court  of  error,  in  Boosey  v.  Jeffreys,  6  Exch.  580, 
592,t  says:  «<The  first  question  discussed  before  us,  was,  whether 
authors  have  a  copyright  in  their  works  at  common  law.  This  is  not 
essential  for  our  determination  of  the  present  case.  If  it  were,  we  are 
strongly  inclined  to  agree  with  Lord  Mansfield  and  the  great  majority 
of  the  judges,  who,  in  Millar  t;.  Taylor  and  Donaldsons  v.  Becket, 
declared  themselves  to  be  in  favour  of  the  common-law  right  of  authors." 
Jbrvis,  C.  J. — The  Court  of  Exchequer,  in  Boosey  v.  Purday,  p^^o/, 
*4  Exch.  145,t  took  the  other  view,  and  agreed  with  the  mino-  '- 
rity  in  Millar  v.  Taylor.] 

J^hipson^  in  reply. — Assuming,  though  not  conceding  that  the  com- 
mon-law right  of  the  author  is  merged  in  the  statute,  the  remedy  pro- 
vided by  the  15th  section  clearly  is  not  the  only  remedy  he  has  for  the 
invasion  of  his  right.  For  what  is  not  specifically  provided  for  in  that 
section,  the  author  may  still  resort  to  his  common-law  remedy  by  an 
action  for  damages.  The  15th  section  does  not  embrace  all  the  mis- 
ohiefs  the  statute  was  meant  to  cure.  Our.  adv.  uult 

Talfourd,  J.,  now  delivered  the  judgment  of  the  court : — 

The  plaintiff  by  his  declaration  alleged  that  he  was  proprietor  of 
the  copyright  in  a  book,  being  a  musical  composition,  and  that,  while 
such  copyright  was  subsisting,  the  defendant,  without  his  consent, 
wrongfully  printed,  lithographed,  and  published,  divers  copies  of  the 
same  work,  contrary  to  the  form  of  the  statute,  whereby  the  sale  of  the 
hook  was  injured,  and  he,  as  proprietor  of  the  copyright,  sustained 
damage.     The  defendant  pleaded  not  guilty. 

The  parties,  by  consent,  stated  a  case,  in  which  the  sufliciency  of  the 
declaration,  and  the  effect  of  the  facts  agreed  on,  are  presented  for  our 
decision.  The  effect  of  the  statement,  is,  that  the  defendant,  a  member 
of  a  Philharmonic  Society,  desiring  to  perform  the  music  of  the  work 
in  question  at  a  concert,  consisting  of  its  members  and  of  persons 
admitted  for  money,  caused  portions  of  the  plaintiff's  work  to  be  lithe- 
graphed  for  the  use  of  the  members  of  the  choir,  in  number  two  hundred 
and  fifty,  and  who  were,  without  the  consent  of  the  proprietor  of  the 
copyright,  supplied  with  ^lithographed  parts  of  the  composition  r^-taj 
to  a  correapondent  extent,  by  the  defendant's  sanction.  *- 

The  question  arising  on  the  declaration, — which  alleges  a  printing 
and  publishing,  without  alleging  that  the  publication  was  for  sale  or 
hire, — and  upon  the  facts,  is,  whether  the  multiplication  of  copies  of 
the  work  in  which  the  plaintiff  had  subsisting  copyright,  not  being  for 
Bale  or  hire,  gave  a  right  of  action. 

The  case  was  argued  before  us,  on  both  sides,  with  an  abstinence 
from  the  consideration  of  the  question  left  undecided  by  the  case  of 
Millar  v.  Taylor, — ^whether,  at  common  law,  authors  have  copyright  in 
their  works :  the  learned  counsel  on  both  sides  agreed  in  considering 
the  case  aa  dependent  on  the  constrnetioii  to  he  applied  to  the  statute 
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5  &  6  Vict.  c.  45,  whereby  the  previous  acts  relating  to  literary  copy- 
right are  repealed,  and  the  term  they  had  defined  is  extended ;  and 
the  view  which  we  take  of  this  case  enables  us  to  adopt  the  position 
taken  by  the  parties,  and  to  decide  it  on  the  construction  of  that 
statute. 

The  interpretation  clause  of  that  act,  which  precedes  its  other  provi- 
sions, enacts,  <<  that  the  word  copyright  shall  be  construed  to  mean  the 
sole  and  exclusive  liberty  of  printing  or  oiherwtBe  multiplying  copies 
of  any  subject  to  which  the  word  is  herein  applied."  The  Sd  section 
defines  the  duration  of  such  copyright;  several  subsequent  sections 
treat  such  copyright  as  property;  and  section  25  enacts  that  <<it  shall 
be  deemed  personal  property,  transmissible  by  bequest,  and,  in  case  of 
intestacy,  be  subject  to  the  law  of  distribution." 

It  was  conceded,  on  the  argument,  and  admits  of  no  doubt,  that,  if 
the  statute,  thus  vesting  a  peculiar  property,  had  contained  no  provision 
for  the  redress  of  its  infringement,  the  ordinary  rule  by  which  the 
common  law  gives  an  action  on  the  case  for  the  violation  of  rights  con- 
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ferred  by  statute,  would  apply,  and  would  ^render  the  multi- 


plication of  copies  by  lithography,  without  the  consent  of  the 
proprietor,  admitted  in  this  case,  the  subject  of  such  an  action  as  that 
before  us.  But  it  was  contended  that  the  statute  5  &  6  Vict.  o.  45,  by 
giving,  in  section  15,  a  remedy  by  action  in  cases  which  do  not  involve 
the  subject  of  complaint,  operates  a  limitation  of  the  right  before  con- 
ferred, and  thus  prevents  the  ordinary  rule  from  attaching.  It  was 
not  denied,  that,  according  to  the  doctrine  of  Beckford  v.  Hood,  if  the 
statute  had,  like  the  8  Anne,  c.  19,  given  penalties  for  infringement  of 
copyright,  even  in  the  same  clause  which  defined  the  right,  the  party 
aggrieved  would  not  thereby  be  deprived  of  the  remedy  by  action  which 
the  common  law  would  attach  to  his  right :  but  it  was  argued,  that,  as, 
by  the  clause  in  question  a  remedy  is  given  by  action,  such  remedy 
must  be  taken  to  be  co-extensive  with  the  right.  By  this  clause  it  ia 
enacted,  « that,  if  any  person  shall  print  or  cause  to  be  printed,  either 
for  sale  or  exportation,  any  book  in  which  there  shall  be  subsisting 
copyright,  without  the  consent  in  writing  of  the  proprietor  thereof,  or 
shall  import  for  sale  or  hire  any  such  book  so  having  been  unlawfully 
printed,  from  parts  beyond  the  sea,  or,  knowing  such  book  to  have 
been  so  unlawfully  printed  or  imported,  shall  sell,  publish,  or  expose 
to  sale  or  hire,  or  cause  to  be  sold,  published,  or  exposed  to  sale  or 
hire,  or  shall  have  in  his  possession  for  sale  or  hire,  any  such  book  so 
unlawfully  printed  or  imported,  without  such  written  consent  as  afore- 
said, such  offender  shall  be  liable  to  a  special  action  on  the  case,  at 
the  suit  of  the  proprietor  of  such  copyright." 

In  answer  to  the  argument  that  this  clause  purports  to  apply  the 
remedy  by  action  to  all  cases  of  infringement,  it  was  urged  for  the 
plaintiff,  that  its  object  might  be  especially  to  provide,  in  the  case  of 
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infringement  by  printing  or  publishing  for  sale  or  hire,  that  a  written 
^consent  should  be  necessary  to  the  justification  of  such  acts  by  r:|cioQ 
a  stranger  to  the  copyright ;  and  the  peculiarity  of  the  expres-  '- 
sion  « special  action  on  the  case,"  and  the  description  of  the  party 
against  whom  the  remedy  is  given,  as  <<  an  offender,"  were  referred  to 
as  indicating  the  intention,  or,  at  least  the  spirit,  of  the  legislature. 
The  language,  however,  of  the  clause  is  not  new ;  it  is  adopted  from  the 
corresponding  section  of  54  Q.  8,  c.  156  (s.  4),  which  it  follows,  except 
that,  instead  of  repeating  the  words  «  without  the  consent  in  writing," 
to  each  condition  of  infringement,  it  uses  the  words  <<  so  unlawfully 
printed,"  &c.,  which  were,  perhaps  incorrectly,  adopted  to  avoid  repe- 
tition. Whether  the  words  so  substituted  have  the  effect  of  implying 
the  necessity  of  written  consent,  or  whether  the  last  words,  <<  without 
such  written  consent  as  aforesaid,"  apply  to  all  the  antecedents, — are 
questions  only  incidentally  raised,  as  affording  arguments  or  illustra- 
tions of  the  matters  in  discussion,  and  which  we  do  not  feel  it  necessary 
to  decide. 

A  more  important  consideration  arises  from  the  difference  between 
the  description  of  the  exclusive  right  conferred  on  authors  by  the 
statutes  of  8  Anne,  c.  19,  and  54  G.  8,  c.  156,  and  that  defined  by  the 
5  &  6  Vict.  c.  45.  By  the  statute  of  Anne,  such  right  is  expressed  to 
be  «<  the  sole  right  and  liberty  of  printing  and  reprinting ;"  by  the  4th 
section  of  the  54  G.  3,  which  extends  the  term  of  copyright,  it  is  called 
« the  sole  liberty  of  printing :"  whereas,  by  the  interpretation  clause 
of  the  5  &  6  Vict.,  it  is  expressly  defined  to  mean  <<the  sole  and 
exclusive  liberty  of  printing  or  otherwise  multiplying  copies  of  any 
subject  to  which  the  word  is  therein  applied ;"  thus  protecting  literary 
works  from  unauthorized  multiplication  by  other  means  than  the  press. 
Now,  the  15th  section  applies  its  remedy  by  action  only  to  cases  where 
the  subject-matter  is  *multiplied  by  printing;  and  therefore,  r^c-iQA 
if  this  clause  is  regarded  as  restrictive  of  the  remedy  it  gives  to  ^  - 
the  cases  which  it  enumerates,  to  the  exclusion  of  the  common-law 
consequence  of  remedy  for  wrong,  it  must  be  construed  as  destroying 
the  effect  of  the  words  <<  otherwise  multiplying,"  which  point  in  the 
most  distinct  manner  to  modes  of  infringement  not  before  rendered 
illegal. 

We  cannot  think  that  such  a  restriction  could  be  in  the  purpose  of 
the  legislature,  which  would  have  been  directly  accomplished  by  omit- 
ting to  introduce  the  words  << otherwise  multiplying;"  and  therefore  we 
conclude  that  it  is  impossible  to  gather  from  the  15th  section  that  clear 
intention  to  limit  a  right  expressly  given,  which  is  necessary  to  the 
argument  for  the  defendant. 

It  may  also  be  observed,  that  the  following  section  (s.  16),  when 
requiring  the  defendant  to  give  notice  of  his  objection  to  the  author's 
claim,  <<  in  any  action  for  printing  any  such  book  for  sale,  hire,  or  ez- 
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portation/'  implies  that  an  action  will  lie  for  printing  for  hire,  to  which 
the  special  action  on  the  case  given  by  the  15th  section  is  not  in  terms 
applied,  and  thus  fortifies  the  conjecture  that  the  15th  section  was  nol 
intended,  bj  enumerating  certain  cases  of  infringement,  to  take  away 
the  common-law  remedy  in  all  others.  It  is,  however,  enough  for  us 
to  determine  that  we  cannot  collect  from  these  or  any  other  clauses  of 
the  act  an  intention  of  the  legislature  to  restrict  the  right  which  in 
express  terms  it  gave. 

It  is  admitted  that  the  plaintiff  possesses  that  right:  the  act  of  the 
defendant  in  multiplying  copies  of  his  work,  without  his  consent,  for 
extensive,  though  gratuitous,  circulation,  is  a  violation  of  that  right : 
the  remedy  by  action  on  the  case,  therefore,  attaches,  on  principles 
which  are  not  disputed ;  and  the  plaintiff  is,  consequently,  entitled  to 
our  judgment.  Judgment  for  the  plaintiff. 


♦191]  *BOBINSON  V.  GELL.    May  1. 

The  ooanty  oourta  aot,  9  A  10  Viot.  o.  95,  imposes  do  duty  upon  the  olerk  of  the  court  to  prepare 
or  cause  to  be  prepared  notices  of  judgments  or  orders  of  the  court  for  the  payment  of  money 
(whether  by  instalments  or  otherwise),  for  service  upon  the  defendant ;  nor  is  any  such  duty 
to  be  inferred  from  No.  114  of  the  rules  prepared  by  the  judges  in  pursuance  of  the  12  k  18 
Vict  0. 101,  s.  12, — such  rules  not  being  a  judicial  exposition  of  the  statute,  but  mere  practical 
directions  for  the  guidance  of  the  officers  of  the  court  in  the  performance  of  the  duties  which 
are  imposed  by  the  statute. 

Ko  action,  therefore,  lies  against  the  clerk  for  omitting  to  prepare  such  a  notice,  or  for  negligently 
preparing  it,  whereby  the  defendant  was  misled  as  to  the  times  of  payment  of  certain  instal- 
ments ordered  by  the  judge,  and  had  his  goods  taken  in  execution. 

This  was  an  action  upon  the  case.  The  first  count  of  the  declaration 
stated,  that,  after  the  passing  of  the  9  &  10  Vict.  c.  95,  and  before 
and  at  the  time  of  the  committing  of  the  grievances  thereinafter  next 
mentioned,  the  defendant  was  clerk  of  the  county  court  of  Cheshire, 
holden  in  pursuance  of  the  said  act ;  that,  on  the  24th  of  October, 
1851,  at  a  sitting  of  the  said  county  court  in  a  certain  cause  then 
pending  in  the  said  court,  in  which  Charles  Cook  and  Nathaniel  Cook 
were  the  plaintiffs,  and  GFeorge  Molyneux  and  the  now  plaintiff  were 
defendants,  it  was  adjudged  by  the  said  judge  of  the  said  county  court, 
that  the  plaintiffs  in  the  said  cause  should  recover  against  the  defend- 
ants in  the  said  cause  the  sum  of  18Z.  19«.  id.  debt,  and  42.  16«.  Sd. 
costs,  amounting  together  to  the  sum  of  18Z.  16«.  4c2. ;  that  thereupcn 
it  was  ordered  by  the  said  judge  that  the  defendants  in  the  said  cause 
should  pay  the  said  sum  of  182.  16«.  4<2.  to  the  now  defendant,  as  such 
elerk  as  aforesaid,  by  instalments  of  3Z.  down,  and  10«.  for  every  week 
afterwards  until  such  time  as  the  said  sum  of  182.  16t.  4c2.  should  have 
been  paid  by  the  defendants  in  the  said  cause,  and  that  the  first  of  suoh 
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instalments  should  be  paid  on  the  31st  of  October,  1851 ;  that  the  now 
plaintiff  had  not  then,  or  at  any  time  before  the  committing  of  the 
grievances,  any  notice  or  knowledge  of  the  said  judgment  and  order, 
except  as  thereinafter  mentioned ;  that  it  was  the  practice  of  the  said 
county  court,  that,  *when  any  such  order  was  made  by  the  judge  i-:^^qo 
for  the  time  being  of  the  said  county  court,  for  the  payment  by  '- 
instalments  of  any  moneys  recovered  in  the  said  county  court,  the 
clerk  for  the  time  being  of  the  said  county  court  should  prepare,  or 
cause  to  be  prepared,  a  notice  in  writing  of  such  order,  to  the  intent 
and  in  order  that  the  same  might  be  delivered  to,  or  left  for,  the  person 
or  persons  so  by  the  said  order  directed  to  pay  such  moneys ;  that  it 
was  the  duttf  of  the  defendant,  as  such  clerk  as  aforesaid,  to  prepare, 
or  cause  to  be  prepared,  every  such  notice  as  aforesaid ;  and  that,  in 
accordance  with  the  said  practice,  it  was  the  duty  of  the  defendant,  as 
such  clerk  as  aforesaid,  to  prepare,  or  cause  to  be  prepared,  a  notice 
of  the  said  order  so  made  by  the  said  judge  in  the  cause  aforesaid,  and  to 
take  due  and  proper  care  in  and  about  preparing,  or  causing  to  be  pre- 
pared, the  said  notice,  that  it  should  truly  and  accurately  set  forth  and 
notify  to  the  plaintiff  the  order  of  the  said  judge  as  aforesaid ;  yet 
that,  although  the  defendant,  as  such  clerk,  then,  and  immediately 
after  the  making  of  the  said  order,  and  before  the  committing  of  the 
grievances,  to  wit,  on,  &c.,  did  prepare,  or  cause  to  be  prepared,  a  notice 
purporting  to  be  a  notice  of  the  said  order,  and  the  said  notice  so  pre- 
pared was  delivered  to,  or  left  for,  the  now  plaintiff,  who  then  received 
and  had  sight  of  the  same,  he,  the  defendant,  as  such  clerk,  so  negli- 
gently, and  contrary  to  his  duty  in  that  behalf,  prepared,  and  caused 
to  be  prepared,  the  said  notice,  and  took  such  bad  care  in  and  about 
the  preparation  thereof,  that,  by  and  through  the  mere  carelessness, 
negligence,  and  breach  of  duty  of  the  defendant  in  that  behalf,  the 
said  notice  did  not  truly  or  accurately  set  forth  or  notify  the  said  order, 
but,  on  the  contrary  thereof,  inaccurately  and  erroneously  set  forth 
and  represented  that  the  said  instalments  of  10«.  each,  which,  by  the 
said  order  of  the  said  judge  were  directed  to  be  paid  by  the  said  George 
*Molyneux  and  the  now  plaintiff  (the  defendants  in  the  said  r^i-aqo 
cause)  weekly  as  aforesaid,  were  to  be  paid  by  them  monthly;  ^ 
and  that,  although  the  defendants  in  the  said  cause,  in  accordance  with 
the  said  order,  duly  paid,  or  caused  to  be  paid,  the  sum  of  3/.,  and 
further  paid,  or  caused  to  be  paid,  the  said  first  instalment  of  10«.  on 
the  day  in  that  behalf  in  the  said  order  appointed,  yet  that  he,  the 
plaintiff,  confiding  in  the  said  notice  so  prepared  and  delivered  by  the 
defendant,  and  then  believing  the  same  truly  and  accurately  to  set 
forth  and  represent  the  said  order  of  the  said  court,  did  not,  on  the  day 
when  the  several  instalments  which  by  the  said  order  were  directed  to 
be  afterwards  paid  in  each  successive  week,  and  which  thereby  became 
payable  before  the  time  of  committing  the  said  grievance,  pay  the 
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same  into  court  for  the  said  Charles  Cook  and  Nathaniel  Cook  at  the 
several  times  so  bj  the  said  order  in  that  behalf  directed  and  ordered, 
but  therein  made  default ;  and  that  thereupon  the  said  Charles  Cook 
and  Nathaniel  Cook,  after  such  default,  and  bj  reason  thereof,  and 
before  the  commencement  of  this  suit,  to  vit,  on,  &c.,  caused  to  be 
issued  out  of  the  said  county  court,  and  under  the  seal  of  the  said 
court,  in  the  said  cause,  a  certain  ^rarrant  of  execution  against  the 
goods  of  the  plaintiff,  to  levy  debt  and  costs  and  expenses  amounting 
to  162.  1«.  8(2.,  and  the  said  warrant  was  afterwards,  to  wit,  on,  &c., 
executed,  and  divers  goods  and  chattels  of  the  plaintiff  under  the 
authority  of  the  said  warrant  seized  and  sold,  and  the  plaintiff  thereby 
lost  the  said  goods,  and  was  greatly  injured  in  his  credit,  &c. 

The  second  count,  after  alleging  that  it  was  the  duty  of  the  defendant 
as  clerk  to  cause  a  notice  in  writing  of  the  order  to  be  prepared,  and  to 
take  proper  care  that  no  execution  should  issue  founded  upon  the  judg- 
ment and  order,  without  such  notice  having  been  prepared,  alleged  as 
*1^^1  a  breach  of  the  defendant's  duty  the  neglect  to  cause  *anff  notice 
-'  to  be  prepared,  and  damage  to  the  plaintiff  in  consequence,  as 
in  the  first  count. 

General  demurrer. 

Cowling^  in  support  of  the  demurrer. — The  declaration  is  bad.  It 
assumes  that  it  is  the  duty  of  the  clerk  of  the  county  court,  not  to 
cause  to  be  served,  but,  to  prepare,  a  written  notice  of  the  judgment ; 
and  that  no  execution  can  lawfully  issue  until  such  notice  has  been  pre- 
pared. It  appears  that  an  action  was  brought  in  the  county  court 
against  the  plaintiff  and  Molyneux  for  a  debt  which  is  admitted  to  have 
been  due ;  and,  at  the  hearing,  the  judge  made  an  order  upon  them  for 
the  payment  of  8/.  down,  and  the  residue  by  instalments  of  10«.  per 
week.  Whether  either  the  plaintiff  or  Molyneux  were  present  on  that 
occasion,  is  not  stated;  probably  the  plaintiff  was  not,  as  it  is  averred 
that  he  had  no  notice  or  knowledge  of  the  judgment  otherwise  than 
from  the  incorrect  notice  which  was  afterwards  served  upon  him.  But 
the  order  must  be  taken  to  have  been  made  in  the  actual  or  constructive 
presence  of  both  defendants.  The  92d  section  of  the  9  &  10  Vict.  c. 
95,  empowers  the  judge  to  make  orders  <«  concerning  the  time  or  times, 
and  by  what  instalments,  any  debt  or  damages  or  costs  for  which  judg- 
ment shall  be  obtained,"  shall  be  paid.  The  94th  section  enacts,  "that, 
whenever  the  judge  shall  have  made  an  order  for  the  payment  of 
money,  the  amount  shall  be  recoverable,  in  case  of  default  or  failure 
of  payment  thereof  forthwith,  or  at  the  time  or  times,  and  in  the 
manner,  thereby  directed,  by  execution  against  the  goods  and  chattels 
of  the  party  against  whom  such  order  shall  be  made :  and  the  clerk  of 
the  said  court,  at  the  request  of  the  party  prosecuting  such  order,  shall 
issue  under  the  seal  of  the  court  a  fieri  facias,"  &c.  And  the  95th 
section  provides,  "  that,  if  the  judge  shall  have  made  any  order  for 
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payment  of  any  sum  of  money  by  ^instalments,  execution  upon  r:^iqe 
such  order  shall  not  issue  against  the  party  until  after  default  '- 
in  payment  of  some  instalment  according  to  such  order,  and  execution 
or  successive  executions  may  then  issue  for  the  whole  of  the  said  sum 
of  money  and  costs  then  remaining  unpaid,  or  for  such  portion  thereof 
as  the  judge  shall  order,  either  at  the  time  of  making  the  original 
order,  or  at  any  subsequent  time,  under  the  seal  of  the  court.''  There 
is  no  intermediate  state  between  the  order  of  the  judge  and  the  issue 
of  the  execution.  Ely  v.  Moule,  5  Exch.  918,t  is  a  distinct  authority 
to  show  that  service  of  the  order  or  judgment  is  not  neces8ary,^-ex- 
cept,  perhaps,  where  it  has  been  varied  by  a  subsequent  order,  in  which 
case,  it  seems,  the  amended  order  should  be  drawn  up  and  served* 
Parke,  B.,  there  says :  «  On  full  consideration,  I  am  of  opinion  that  it 
is  not  necessary  to  serve  the  order ;  for,  in  all  courts,  the  suitors  who 
are  present  are  bound  to  take  notice  of  the  judgment  of  the  court, 
without  any  service  upon  them ;  and,  by  the  80th  section  of  the  9  &  10 
Vict.  c.  95,  a  person  who  has  been  summoned  to  the  county  court,  and 
neglects  to  attend,  is  in  the  same  situation  as  if  he  were  personally 
present  at  the  hearing  of  the  cause.  An  order  of  this  description  is 
in  the  nature  of  a  judgment,  not  of  a  rule  of  court;  and  therefore,  on 
the  principle  already  stated,  the  defendant  is  bound  to  take  notice  of 
the  amount  adjudged  to  be  paid,  and  of  the  time  for  payment ;  and,  if 
he  does  not  comply  with  the  order,  the  court  is  authorized  under  the 
94th  section  to  issue  execution."  Here  82.  of  the  debt  was  to  be  paid 
down ;  it  would  therefore  be  impracticable  to  draw  up  and  serve  the 
order  with  any  effect.  The  duties  of  the  clerk  of  the  court  are  defined 
by  s.  27 :  amongst  other  things,  he  is  to  "  register  all  orders  and  judg- 
ments of  the  said  court ;"  but  it  is  nowhere  said  that  he  is  to  prepare 
copies.  [Jervis,  C.  J. — In  schedule  D.,  I  find  the  clerk  is  to  have  a 
fee  for  *«<  entering  and  drawing  up  every  judgment  and  order,  ^^^  g^ 
and  copy  thereof.*''}  That  does  not  mean  copy  for  service  upon  *- 
the  defendant :  if  so,  there  must  be  as  many  copies  as  there  are  de- 
fendants. [Jervis,  C.  J. — In  the  same  schedule,  I  find  a  fee  to  the 
high-bailiff,  for  <<  serving  every  summons,  ordeVj  or  subpoena."]  That 
was  referred  to  in  the  course  of  the  argument  in  Ely  v.  Moule ;  and 
Alderson,  B.,  observed, — «That  means  interlocutory  order:"  and 
Parke,  B.,  added, — » I  do  not  find  any  case  in  which  the  service  of  a 
judgment  is  required  by  the  statute."  [Jervis,  C  J. — That  case 
would  have  been  more  satisfactory  if  Byrne  v.  Enipe,  5  D.  &  L.  669, 
had  been  cited  in  it.]  The  word  <<copy,"  in  the  schedule  would  be 
satisfied  by  the  sealed  copy  which  is  made  evidence  of  entries  in  the 
minute-book,  by  s.  111.  There  is  nothing  in  the  rules  made  pursuant 
to  the  12  &  13  Vict.  c.  101,  s.  12,  which  expressly  requires  notice  of 
the  order  or  judgment  to  be  served  upon  the  defendant.     Besides,  the 
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mere  nonfeasance,  or  the  misfeasance,  of  a  mere  matter  of  practice, 
cannot  give  a  ground  of  action. 

WeUby^  contri. — The  declaration  is  sufficient :  the  first  count  charges 
the  defendant  with  a  misfeasance,  the  second  with  a  nonfeasance  of  a 
duty  imposed  upon  him  by  the  statutes  and  the  rules  framed  under  their 
authority.  It  clearly  was  the  duty  of  the  clerk  of  the  court  to  draw 
up  the  order  in  question.  The  27th  section  of  the  9  &  10  Vict.  c.  95, 
enacts  that  <<  the  clerk  of  each  court  shall  issue  all  summonses,  war- 
rants, precepts,  and  writs  of  execution,  and  register  all  orders  and 
judgments  of  the  said  court,  and  keep  an  account  of  all  proceedings 
of  the  court,"  &c.  This  is  in  the  nature  of  a  warrant  or  a  precept :  the 
92d  section  shows  plainly  that  it  is  not  a  judgment,  which  imports 
payment  forthwith.     It  falls  precisely  within  No.  114  of  the  rules  pre- 
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pared  and  ^certified  under  the  authority  of  the  12  &  18  Vict.  c. 
101,  s.  12,  which  rule  provides  that  «  orders  for  payment  of 
money  or  costs,  or  both, — and  orders  of  adjournment,  when  directed 
by  rule  85  to  be  served, — %haU  in  all  ca%eB  he  served  by  the  bailiff  of 
the  home  court,  or  be  sent  by  him  in  a  prepaid  post  letter  to  the  party 
ordered  to  pay  the  same :  provided  always,  that  it  shall  not  be  neces- 
sary for  the  party  in  whose  favour  such  order  was  made,  to  prove  that 
it  was  served,  previous  to  taking  proceedings  thereon."  Service  can 
only  be  by  delivering  the  original  or  a  copy.  [Williams,  J. — If  notice 
be  required,  surely  the  thing  is  irregular  without  notice.]  Ely  v.  Moule 
is  clearly  distinguishable :  that  was  obviously  a  judgment :  and  the 
court  throughout  deal  with  the  case  as  if  the  question  was  whether  the 
foundation  of  the  proceeding  was  a  judgment  or  a  mere  order.  Mar- 
tin, B.,  says :  « The  question  is,  whether  this  is  an  order  or  a  judg- 
ment. If  it  be  a  judgment,  it  need  not  be  served :  if  it  be  an  order 
in  the  nature  of  a  rule  of  court,  it  requires  service.  It  is  clear  to  me 
that  it  is  a  judgment.  The  real  difficulty  arises  from  inserting  in  the 
order  the  direction  as  to  the  mode  of  payment.  But  the  word  <  forth- 
with' shows  that  no  time  was  intended  to  be  given.  What  is  the  nature 
of  a  debt  ?  When  a  debt  is  due,  it  is  the  duty  of  the  debtor  to  pay  it, 
and  the  creditor  may  bring  an  action  without  any  demand.  This  was 
a  debt  the  moment  the  judgment  was  given,  and  the  law  casts  on  the 
debtor  the  duty  to  pay  forthwith,  or  execution  may  at  once  issue." 
[Williams,  J. — The  94th  section  of  the  9  &  10  Vict.  c.  95,  shows 
that  the  terms  "order  for  the  payment  of  money,"  and  "judgment," 
are  used  synonymously.]  The  practice  of  the  court  requiring  a  notice 
to  be  served,  and  the  plaintiff  having  sustained  damage  from  the  de- 
fendant's negligence  in  preparing  it,  the  latter  surely  must  be  respon- 
sible. 

*1981       *Oowlingy  in  reply. — The  argument  on  the  part  of  the  plaintiff 

^  fails,  unless  there  is  a  distinction  between  a  judgment  and  an 

order  for  the  payment  of  the  debt, — which  s.  94  shows  there  is  not. 
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The  jadgment  would  be  incomplete,  unless  it  went  on  to  order  the  times 
of  payment,  where  the  judgment  is,  to  pay  by  instalments.  If  the 
notice  is  required  only  by  the  practice  of  the  court,  the  omission  to 
serve  it,  or  an  erroneous  notice,  is  at  the  most  an  irregularity,  which 
might  give  the  party  a  right  to  apply  to  set  it  aside,  but  clearly  no 
cause  of  action.  Cur,  adv.  vu2f. 

Jekvis,  C.  J.,  now  delivered  the  judgment  of  the  Court : — 

The  question  in  this  case  is  raised  by  general  demurrer  to  the  decla- 
ration, which  contains  two  counts, — the  first  of  which  is  founded  upon 
a  misfeasance,  the  second  upon  a  nonfeasance  of  the  defendant's  alleged 
duty. 

It  will  be  convenient  to  consider  the  second  count  first ;  for,  that 
raises  the  question  of  duty  common  to  both  counts,  unencumbered  by 
other  counts. 

That  count,  after  referring  to  the  judgment  and  order  set  out  in  the 
first  count,  avers  that  it  became  the  duty  of  the  defendant,  as  clerk  of 
the  court,  to  prepare  a  notice  in  writing  of  such  order,  to  the  intent 
that  the  same  might  be  delivered  or  transmitted  to,  or  left  for,  the 
plaintiff,  as  the  defendant  in  that  cause,  and  to  take  care  that  no  execu- 
tion should  issue  out  of  the  court  founded  upon  the  said  judgment  and 
order,  without  such  notice  having  been  first  prepared  and  made  out. 
It  then  alleges  that  the  defendant  did  not  prepare  such  notice,  and  that, 
through  the  mere  negligence  and  breach  of  duty  of  the  defendant,  the 
plaintiff  did  not  receive  any  notice  of  the  order,  and  was  wholly  ignorant 
of  the  making  thereof,  by  reason  whereof  he  neglected  ♦to  pay  p^-  qq 
the  instalments  of  the  debt,  and  certain  consequences  followed  ^ 
of  which  he  complains. 

The  allegation  of  duty  in  this  count  is  not  a  matter  of  averment  and 
proof.  To  make  the  defendant  liable,  he  must  have  omitted  to  perform 
some  legal  duty.  The  statute  9  &  10  Vict.  c.  95,  imposes  no  such  duty^ 
in  terms ;  the  27th  section,  referred  to  by  the  plaintiff's  counsel,  being 
confined  to  the  issuing  of  summonses,  warrants,  precepts,  and  writs  of 
execution ;  and  the  92d,  94th,  and  95th  sections,  which  empower  the 
judge  to  order  payment  by  instalments,  and  define  the  mode  of  pro- 
ceeding for  the  recovery  of  the  debt,  being  silent  upon  the  subject. 
But  it  is  said  that  the  new  orders,  clause  114,  cast  this  burthen  upon 
the  county-court  clerk,  because  «  all  orders  for  payment  of  money  or 
costs,  or  both,  shall  in  all  cases  be  served  by  the  high-bailiff  of  the 
home  court,"  ftc. ;  and,  as  the  clerk  is  the  proper  officer  to  make  out 
all  documents  to  be  served  by  the  high-bailiff,  the  duty  of  making  a 
copy  of  this  order,  for  service,  is  cast  upon  the  county-court  clerk.  In 
our  opinion,  this  order  has  no  such  operation :  it  does  not  enlarge  the 
duties  of  the  county-court  clerk  beyond  the  provisions  of  the  act  of 
parliament,  but  was  framed  merely  for  the  purpose  of  pointing  out  by 
whom  the  service  was  to  be  made  of  orders  which  required  service  by 
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the  provisions  of  the  act  of  parliament,  or  b j  the  practice  of  the  court. 
As,  in  the  construction  of  the  former  rules,  it  was  holden  that  the  word 
« judgments"  in  rule  14  did  not  make  it  necessary  to  serve  a  copy  of 
the  judgment ;  so,  here,  these  orders  are  not  a  judicial  exposition  of 
the  statute,  but,  assuming  that  certain  orders  for  the  payment  of  money 
and  costs  may  require  service,  say  that  such  service  shall  be  made  by 
the  high-bailiff  of  the  home  court. 

But  it  may  be,  that,  without  express  enactment,  and  without  reference 
4^9001  ^^  ^^^  ^^^  rules,  the  order  ought  to  "^have  been  served,  and  the 
^  defendant  may  be  liable  for  not  having  performed  his  duty  in 
that  respect.  It  will  be  unnecessary  to  discuss  the  defendant's  liability, 
in  this  view  of  the  case,  if  in  our  opinion  it  was  not  necessary  to  serve 
tliis  order :  and  we  are  of  that  opinion.  This  point  is  in  effect  decided 
by  the  case  of  Ely  v.  Moule,  5  Exch.  QlS.f 

The  first  count  of  this  declaration,  referred  to  in  the  second  count, 
states  that  judgment  was  given  for  the  debt  and  costs,  and  that  there- 
upan^  that  is,  at  that  time,  it  was  ordered  that  the  debt  should  be  paid 
by  instalments.  The  order  for  payment  is  in  this  case,  therefore,  a 
part  of  the  judgment ;  and  it  becomes  unnecessary  to  decide  what 
ought  to  have  been  done,  if  the  judgment  had  been  varied  by  a  subse- 
quent and  distinct  order ;  because  the  plaintiff  was  actually  present,  or 
constructively  so,  by  operation  of  the  80th  section,  when  the  judgment 
was  delivered,  and,  the  order  being  part  of  the  judgment,  no  service 
was  necessary. 

These  observations  dispose  also  of  the  principal  question  upon  the 
first  count,  which  proceeds  upon  a  misfeasance  of  the  defendant's  alleged 
duty,  in  this,  that  he  made  out  an  incorrect  copy  of  the  order  for  pay- 
ment by  instalments,  which,  being  served  upon  the  plaintiff,  misled  him, 
and  induced  him  not  to  pay  the  instalments  in  due  time.  If  the 
defendant  was  not  legally  bound  to  make  out  any  notice,  the  fact  of  his 
having  made  out  an  inaccurate  notice  will  not  give  the  plaintiff  a  cause 
of  action:  and  we  have  already  expressed  our  opinion  upon  that 
point. 

But  this  count  contains  a  further  allegation,  viz.  that  it  was  the 
practice  of  the  county  court,  for  the  clerk  to  make  a  copy  of  orders 
for  payment  by  instalments,  to  be  served  upon  the  defendants.  If 
such  a  practice  exist,  it  may  be  contended  that  the  proceedings  in 
♦9011  4^®^^^^^  ^^^^  irregular.  But  we  need  give  no  opinion  upon  this 
^  *point ;  for,  whether  they  were  regular  or  irregular,  no  action 
will  lie  against  the  clerk,  at  the  suit  of  the  defendant  in  the  cause,  for 
a  mere  irregularity  of  this  description. 

It  is  to  be  observed  that  the  legal  practice  of  the  court  is  prescribed 
by  the  act  of  parliament  and  the  rules  founded  upon  it.  It  may  be 
that  the  form  of  the  rule  and  the  schedule  of  fees  which  gives  a  fee  for 
the  service  of  the  notice  of  judgment,  may  have  led,  in  point  of  fact. 
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to  the  practice  of  serving  a  notice  of  the  judgment  in  every  case :  bat^ 
in  our  opinion,  these  do  not  warrant  such  a  practice ;  and  they  certainly 
do  not  establish  the  legal  necessity  of  pursuing  such  a  course  in  a  case 
like  the  present. 

For  these  reasons,  we  are  of  opinion  that  the  defendant  has  not  been 
guilty  of  a  breach  of  duty,  and  is  entitled  to  the  judgment  of  the 
court.  Judgment  for  the  defendant. 
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By  a  eharter-partj,  it  was  stipnlated  that  the  ahip  shonld  proceed  to  Penang,  and  there  load  a 
fall  and  complete  cargo  of  legal  merchandise  from  the  charterers'  factors,  and  proceed  there- 
with to  London,  and  there  deliver  the  same  on  being  paid  freight  '*  a  lump  sam  of  2800/.,  in 
fall  of  aU  charges."  At  the  end  of  the  charter-party  was  the  following  clause, — **  The  captain 
to  $ign  billt  of  lading  at  any  rate  of  freight,  vn'thout  prejudice  to  thie  charter.  In  the  event  of 
a  less  freights  the  bills  of  lading  of  part  of  the  cargo  to  be  filled  up  for  loss,  if  any." 

Under  this  charter-party,  the  charterers  shipped  at  Penang  goods  as  their  own,  for  which  the 
eaptiun  signed  bills  of  lading  at  a  certain  specified  rate  of  freight  The  goods  so  shipped  were 
eonsigned  for  sale  to  the  plaintiffs,  the  correspondents  of  the  charterers  in  London,  who  were 
nnder  a  general  engagement  to  hononr  bills  drawn  upon  them  by  the  charterers,  upon  the  faith 
of  consignments  to  be  made  to  meet  them,  and  who  were  largely  In  advance  at  the  time  of  the 
shipment  in  question  : — 

Held,  that  the  owners  bad  a  lien  upon  the  goods  for  the  enUro  lamp  freight 

Trover  for  1000  baskets  of  sugar,  2000  bags  of  sugar,  100 
puncheons  of  rum,  20  cases  of  mace,  50  cases  of  nutmegs,  100  cases 
of  spices,  2000  bags  of  rice,  and  10,000  bundles  of  rattans,  of  the 
Talue,  to  wit,  of  10,000Z. 

The  defendants  pleaded  not  guilty,  and  not  possessed. 

The  following  case  was  stated  for  the  opinion  of  the  court,  by  con- 
sent of  the  parties,  pursuant  to  the  3  &  4  W.  4,  c.  42,  under  a  judge's 
order. 

The  plaintiffs  are,  and  in  the  years  1847  and  1848  were,  the  partners 
in  and  constituted  the  firm  of  Grledstanes  &  Co.,  carrying  on  business 
in  the  city  of  London  as  merchants.  The  defendants  were  in  the  years 
1847  and  1848  the  owners  of  the  ship  Lalla  Rookh.  In  those  same 
years,  George  Stuart  and  Stuart  Heriot  carried  on  business  as  merchants 
in  Penang,  under  the  firm  and  style  of  Stuart  &  Co.  The  said  George 
Stuart  was  then  resident  in  London,  where  he  carried  on  business  as  a 
merchant,  under  the  firm  and  style  of  George  Stuart  &  Co. 

On  the  18th  of  June,  1847,  the  said  George  Stuart,  by  and  under 
the  name  of  his  said  firm  of  George  Stuart  &  Co.,  and  as  agent  for 
Stuart  &  Co.  of  Penang,  entered  into  a  charter-party  with  the  defend- 
ant John  M'Cutcheon,  for  himself  and  the  other  defendant  Edward 
Allen,  as  owners  of  the  Lalla  Rookh,  of  which  the  following  is  a 
copy  :— 

VOL.  xn. — 20 
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*20^1  *"I^ondon,  18th  June,  1847.  It  is  this  day  mutually  agreed 
-'  between  John  M'Cutcheon,  Esq.,  owner  of  the  good  ship  or 
vessel  called  the  Lalla  Rookh,  A.  1,  W.  H.  Haines,  master,  of  the 
measurement  of  850  tons,  or  thereabouts,  now  lying  in  London,  and 
Messrs.  George  Stuart  &  Co.  of  London,  merchants,  as  agents  for 
Messrs.  Stuart  &  Co.,  of  Penung :  That  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall,  with 
all  convenient  speed,  sail  and  proceed  to  Penang  (after  discharging  her 
cargo  of  coals  at  Aden),  or  as  near  thereunto  as  she  may  safely  get, 
and  there  load  from  the  factors  of  the  said  merchants  a  full  and  com- 
plete cargo  of  legal  merchandise  not  exceeding  what  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  provisions,  and  furniture ; 
and,  being  so  loaded,  shall  therewith  proceed  to  London,  or  as  near 
thereunto  as  she  may  safely  get,  and  deliver  the  same  on  being  paid 
freight  as  follows,  viz.,  a  lump  sum  of  28002.  in  full  of  all  charges : 
The  cargo  to  be  brought  to  and  taken  from  alongside  at  the  expense 
and  risk  of  freighters  (the  act  of  God,  the  Queen's  enemies,  restraints 
of  princes  and  rulers,  fire,  and  all  and  every  other  danger^  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever  during  the  said  voyage,  always  excepted) ;  4002.  on  account  of 
freight  to  be  paid  in  cash  on  arrival,  and  remainder,  on  unloading  and 
right  delivery  of  the  cargo,  by  approved  bills  at  two  months  following; 
cash  for  the  disbursements  of  the  vessel  to  the  extent  of  2002.  to  be 
advanced  free  of  interest  and  commission,  and  deducted  from  the 
freight :  forty-five  running  days  are  to  be  allowed  the  said  merchant 
(if  the  ship  is  not  sooner  despatched)  for  loading  and  to  discharge  in 
any  dock  the  freighters  may  appoint,  and  ten  days  on  demurrage  over 
and  above  the  said  laying  days,  at  62.  per  day :  Penalty  for  non-per- 
*2041  ^^^"^^^^®  ^^  *^^^^  agreement,  28002.  It  is  understood  that  the 
^  freighters  are  to  pay  all  port-charges  at  Penang.  The  captain 
to  sign  bilU  of  lading  at  any  rate  of  freight^  without  prejudice  to  this 
charter.  In  the  event  of  a  less  freight,  the  bills  of  lading  of  part  of 
the  cargo  to  be  filled  up  for  loss,  if  any.  A  commission  of  5  per  cent, 
to  be  allowed  to  charterer's  agents  at  Penang. 

"Witness,  (Signed)        "G.  Stuart  k  Co. 

"James  Dawson."  "John  M'Cutchbon." 

The  Lalla  Bookh  arrived  at  Penang  on  the  8d  of  February,  1848, 
and  was  there  laden  with  a  full  cargo,  the  greater  part  of  which  was 
shipped  by  Stuart  k  Co.,  and  the  residue  by  other  merchants  at  Penang. 
The  goods  so  shipped  by  Stuart  &  Co.  were  818  bags  and  630  baskets 
of  sugar,  64  puncheons  of  rum,  1612  bags  of  rice,  81  cases  of  spiceSy 
and  a  quantity  of  bundles  of  rattans  for  stowage.  Of  the  sugars  and 
rum,  part  was  the  property  of  Stuart  &  Co.,  having  been  grown  on 
their  own  estates,  or  purchased  by  them,  and  the  remainder  was  the 
produce  of  estates  under  their  management. 
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The  spices  were  the  produce  of  a  plantation  called  <<  Scotland," 
three-fourths  of  which  belonged  to  Mr.  George  Stuart  individually,  as 
owner,  and  the  remaining  fourth  to  a  Mr.  Spicer.  The  three-fourths 
of  the  said  plantation,  with  the  live  and  dead  stock  thereon,  belonging 
to  Mr.  Stuart,  were  mortgaged  to  Gledstanes  k  Co.,  as  hereinafter 
mentioned.  The  spices  from  this  estate  forming  part  of  the'  Lalla 
Rookh's  cargo,  were  gathered  and  collected  previously  to  the  date  and 
execution  of  the  mortgage. 

For  that  portion  of  the  cargo  of  the  Lalla  Bookh  which  was  shipped 
by  Stuart  k  Co.,  bills  of  lading  were  made  out  and  signed,  which  were 
all  (mutatis  mutandis  as  to  the  description  of  the  goods)  in  the  follow- 
ing form : — 

♦"Shipped  in  good  order  and  well  conditioned,  by  p^^oAc 
Stuart  &  Co.,  Penang,  in  and  upon  the  good  ship  or  ^ 
vessel  ^  Lalla  Rookh,'  whereof  is  master  for  this  present 
B.  ▲.       voyage,  Haines,  now  lying  in  the  harbour  of  Penang,  and 
110  BASKBTfi,  bound  for  London,  viz.,  110  baskets  Muscovado  sugar,  weigh- 
8  pvncBioNB.  ing  net  272  peculs,  8  puncheons,  800  gallons  rum,  80  per 
cent,  over  proof,  being  marked  and  numbered  as  in  the  mar- 
gin, and  are  to  be  delivered,  in  the  like  good  order  and  well 
conditioned,  at  the  aforesaid  port  of  London  (the  act  of  God, 
the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  sea,  rivers,  and  navigation,  of  whatever  nature  and  kind  soever 
excepted),  unto  order  or  to  assigns,  paying  freight  for  the  said  goods, 
at  the  rate  of  51  58.  per  ton  of  20  cwt.  for  sugars,  and  per  two  pun- 
cheons for  rum,  with  average  accustomed.     In  witness  whereof,  I  the 
said  master  of  the  said  ship  have  affirmed  to  three  bills  of  lading,  all  of 
this  tenor  and  date,  the  one  of  which  bills  being  accomplished,  the  others 
to  stand  void.     Dated,  in  Penang,  6th  April,  1848. 

(Signed)    «W.  H.  Haines." 
'^Weight  and  contents  unknown." 
These  bills  were  endorsed  by  Stuart  &  Co.,  and  transmitted  by  them 
to  Gledstanes  k  Co.,  in  a  letter  of  the  10th  of  April,  1848. 

The  remaining  portions  of  the  cargo  of  the  '^  Lalla  Bookh"  not  shipped 
by  Stuart  6  Co.,  but,  as  before  mentioned,  by  other  merchants  at  Penang, 
were  respectively  made  deliverable  to  order ;  and  the  bills  of  lading  for 
these  shipments  were  endorsed  by  the  respective  shippers,  and  transmitted 
to  different  consignees  in  London. 

The  "Lalla  Rookh"  sailed  from  Penang  on  the  11th  of  April,  1848, 
and  arrived  safely  in  London  on  the  11th  *of  September,  1848.  r^conf: 
On  her  arrival,  the  plaintiffs  (Gledstanes  k  Co.)  claimed  the  goods  '- 
consigned  or  deliverable  to  them  under  the  several  bills  of  lading  so 
endorsed  to  them  as  before  mentioned,  and  which  they  held,  offering  at 
the  same  time  to  pay  the  freight  in  respect  thereof  according  to  the  rates 
specified  in  the  bills  of  lading  respectively. 
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The  defendants,  however,  refused  to  deliver  the  goods,  or  any  part  of 
them,  on  payment  of  such  freight ;  insisting  that  they  had  a  lien  on  all 
the  goods  shipped  by  Stnart  &  Co.,  and  consigned  to  Gledstanes  &  Co., 
for  so  much  of  the  28007.  (being  the  amount  of  the  chartered  freight)  as 
the  freight  to  be  received  on  the  goods  shipped  by  other  parties  should 
be  insufficient  to  cover.     This  right  of  lien  the  plaintiffs  deny. 

The  amount  of  freight  payable  in  the  whole  upon  the  bills  of  lading, 
was  1909;.  0«.  6(2. 

The  refusal  by  the  defendants  as  above  mentioned  to  deliver  the  goods 
to  the  plaintiffs,  was  the  alleged  conversion  for  which  this  action  was 
brought. 

In  November,  1847,  Gledstanes  &  Co.  agreed  with  the  said  George 
Stuart,  that  they  would  become  the  agents  and  correspondents  of  Stuart 
k  Co.,  and  would  take  up  the  bills  drawn  by  that  firm  on  the  said  George 
Stuart,  and  then  running ;  and,  in  pursuance  of  this  arrangement,  Gled- 
stanes &  Co.  wrote  and  sent  to  Stuart  &  Co.  a  letter,  dated  the  24th  of 
November,  1847,  of  which  the  following  is  a  copy : — 

"London,  24th  November,  1847. 

"Messrs.  Stuart  &  Co.,  Penang. 

"We  have  great  pleasure  in  opening  correspondence  with  your  firm, 
under  the  circumstances  and  upon  the  terms  which  will  be  explained  to 
you  more  at  length  by  our  mutual  friend,  and  your  partner,  Mr.  George 
Stuart.     Time  will  not  allow  of  our  doing  more  upon  this  occasion  than 
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express  a  hope  that  a  correspondence  thus  ^opened  may  prove 
satisfactory  to  us  both :  and,  entertaining  the  high  opinion  we  do 
of  our  friend,  we  rely  upon  his  representation  that  you  will  make  us 
large  and  regular  shipments  of  produce,  to  our  consignments ;  in  con- 
sideration of  which  we  are  this  day  placing  a  credit  in  your  favour  with 
our  friends  Allan,  Deffell,  &  Co.,  for  the  monthly  shipments  to  you  of 
20  chests  opium,  commencing  from  the  24th  of  January,  for  the  cost  of 
which  they  will  reimburse  themselves  by  drawing  upon  us  on  your 
account.  We  also  agree  to  your  drawing  upon  us  direct  for  the  amount 
you  may  have  occasion  to  pass  upon  us  for  remittance  to  the  various 
parties  in  this  country  who  we  understand  are  shippers  to  your  consign- 
ment. (Signed)    "  Gledstanes  &  Co." 

On  the  7th  of  February,  1848,  Stuart  &  Co.  replied  to  this  communi- 
cation, in  a  letter  from  which  the  following  is  an  extract  of  so  much  a9 
is  material  to  this  case : — 

"Penang,  7th  February,  1848. 

"Messrs.  Gledstanes  6  Co.,  London. 

"By  the  January  mail,  we  had  the  pleasure  to  receive  your  esteemed 
favour  of  the  24th  November,  advising  an  arrangement  you  had  made 
with  our  senior,  Mr.  George  Stuart,  for  the  management  of  our  business 
in  London,  which  we  are  happy  to  confirm,  and  trust  it  will  be  mutually 
satisfactory. 
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^*The  months  of  October,  Novembery  and  part  of  December,  are  our 
rainy  season,  daring  which  our  sugar  operations  are  necessarily  limited ; 
and  our  shipments  of  this  article  lately  have  not  therefore  been  quite  so 
large :  but  you  may  rest  assured  of  our  ability  to  make  good  the  repre- 
sentations made  by  Mr.  Stuart,  of  which  he  has  made  us  acquainted ; 
while,  at  the  same  time,  we  shall  have  ere  long  the  produce  of  the  Gt>ldeii 
Grove,  Saing  Leong,  and  Erean  estates,  and,  at  the  end  of  the  year, 
that  also  of  the  Taggile  estate,  now  shipped  by  one  *of  our  neigh-  r+ono 
hours.  We  shall,  in  fact,  with  the  same  expenditure,  have  nearly  '- 
double  the  quantity  of  produce.  We  observe,  that,  on  the  faith  of  our 
making  constant  shipments  of  our  produce,  you  have  authorized  us  to 
draw  on  you  for  remittances  we  may  require  to  make  to  our  consigning 
friends  in  England,  and  that  you  had  established  a  credit  with  your 
friends  Allan,  Deffell,  &  Co.,  for  the  monthly  shipment  to  us  of  twenty 
chests  of  opium ;  all  of  which  is  satisfactory. 

(Signed)    "Stuart  &  Co." 

In  the  mean  time,  on  the  28th  of  January,  1848,  Gledstanes  &  Co. 
wrote  and  sent  to  Stuart  &  Co.  a  letter  of  which  the  following  is  a 
copy: — 

.  '^London,  January  28, 1848. 

<«  Messrs.  Stuart  &  Co.,  Penang. 

^^  We  had  this  pleasure  on  the  18th  ult.,  and  we  have  now  to  announce 
to  you  the  departure  of  the  '  Success,'  which  vessel,  as  Mr.  Stuart  may 
probably  have  advised  you,  has  been  chartered  by  him  to  load  home 
from  Penang.  We  gave  you  memorandum  of  sale  of  your  sundry  con- 
signments to  hand  at  our  last  sale,  and  since  that  time  nothing  additional 
has  reached  us.  In  the  interval  that  has  elapsed,  we  have  made  up 
account-sales, — the  results  of  which  are  so  ruinous  that  we  find  ourselves 
most  unexpectedly  brought  under  a  very  serious  advance.  When  taking 
his  position,  as  represented  by  Mr.  Stuart,  we  did  not  anticipate  being 
inconvenienced  at  all ;  he  having  valued  his  available  securities,  when 
he  opened  account,  at  such  a  rate  as  would  have  kept  us  free  from  cash 
outlay.  Under  these  circumstances,  we  naturally  feel  considerable 
anxiety ;  and  it  has  been  with  extreme  pain  that  we  have  pressed  upon 
our  friend  the  necessity  of  his  suspending  operations  through  your  Glas- 
gow connexions  for  the  present,  as  well  as  that  he  should  give  us  some 
approved  security  to  cover  our  claim,  which  ^(estimating  your 


future  remittances  by  those  we  have  already  received,  and  even 
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allowing  for  some  improvement  in  value)  will,  in  the  course  of  three  or 
four  months,  reach  some  most  unmanageable  amount.  We  regret  to  say 
Mr.  Stuart's  precarious  state  of  health  renders  our  difficulty  the  greater ; 
for,  we  are  naturally  averse  to  trouble  him  with  our  gloomy  views  of  the 
position  and  prospects  of  the  account,  which,  judging  by  the  operations 
of  last  mail,  can  only  get  worse  and  worse ;  for,  it  is  quite  clear  that 
the  20,000{.  of  invoices  you  then  sent  per  Minerva  will  not  nearly  cover 
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the  bills  joQ  drew  at  the  same  time.  We  rely  mach  upon  what  yoirmay 
be  doing  meanwhile ;  for,  Mr.  Stuart  assures  us  that  he  laid  his  p^ition 
before  you  in  September  and  October,  and  called  loudly  upon  you  for 
aid,  for  otherwise  he  cannot  give  us  security  for  what  we  have  already 
done ;  and  there  will  be  no  alternative  for  us,  however  painful  to  us 
such  a  course  would  undoubtedly  be,  but  to  bring  our  connexion  with 
your  firm, — ^to  which,  judging  by  his  representations,  we  looked  forward 
with  such  lively  satisfaction, — to  an  abrupt  termination ;  under  which 
lamentable  probability,  you  will  of  course  abstain  from  drawing  one 
farthing  upon  us  until  you  hear  further,  and  more  favourably  from  us. 

(Signed)    "Gledstanbs  &  Co." 

On  the  8th  of  March,  Stuart  k  Co.  replied  to  the  above,  by  a  letter, 
of  which  the  following  is  a  copy : — 

''Penang,  8th  March,  1848. 

^^  Messrs.  Gledstanes  k  Co. 

^^We  have  to-day,  by  the  arrival  of  the  mail,  been  put  in  possession 
of  your  favour  of  the  22d  of  January,  and  regret  to  find  that  the  present 
state  of  the  sugar  market,  and  the  position  of  our  accounts  with  yon, 
have  induced  you  to  withdraw  in  some  measure  the  confidence  you  seem 
^o-f  A-1  inclined  to  repose  in  us.  We  observe  *by  this  letter  also,  that 
-^  you  do  not  wish  us  to  draw  upon  you ;  but,  as  that  would  compel 
us  to  withhold  a  part  of  the  shipping  documents  of  the  cargo  per  British 
Isle,  we  have  thought  proper  in  this  instance,  particularly  as  the  amount 
is  small,  to  allow  our  advices  to  go  forward  as  they  are,  trusting  that, 
before  this  reaches  you,  circumstances  may  have  occurred  to  place  our 
affairs  with  you  in  a  more  favourable  point  of  view.  We  must  admit 
that  the  balance  against  us  is  a  heavy  one,  and  that  we  had,  with  the 
view  of  perfecting  our  sugar  estates,  been  induced  to  draw  more  heavily 
than  we  would  have  done,  could  we  have  suspected  even  that  such  a  crisis 
was  at  hand ;  but  we  must  beg  leave  to  state,  at  the  same  time,  that  these 
estates  are  consequently  so  much  more  valuable ;  and  we  know,  moreover, 
that  we  can  produce  good  Muscovado  sugar,  the  quality  of  which  is  daily 
improving,  at  $2^  per  pecul,  and  rum  83^  over  proof,  at  25  cents  per 
gallon, — ^prices  lower  even  than  those  now  ruling  in  London,  low  as  they 
now  are.  We  find,  in  fact,  that  the  estates  now  in  operation  (making 
sugar)  will  pay  the  expenses  of  all  the  others  now  in  progress,  even  at 
the  present  low  price.  And,  in  how  much  better  position  will  we  be  in 
a  few  months  hence,  when  these  other  estates  are  making  sugar  also  1 
We  are  aware  of  the  prejudice  that  now  exists  against  sugar  estates ; 
and,  in  what  we  have  stated,  we  have  taken  the  most  gloomy  view  of  the 
matter.  We  cannot  but  think  that  the  price  of  sugar  must  improve,-— 
which  seems  to  be  the  opinion  of  every  one  acquainted  with  the  cost  of 
production  in  the  island  of  Mauritius,  Bengal,  and  throughout  the  world 
generally :  and  it  would  have  been  better,  we  think,  had  you  waited 
another  month  or  two,  before  taking  steps  which  cannot  but  be  highly 
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injurious  to  our  intereBts  with  our  consigning  friends  in  Great  Britain^ 
and  lead  to  much  inconvenience  here.  We  have  no  doubt  but  that  our 
Mr.  Stuart  will  be  inclined  to  *meet  your  wishes  in  regard  to  giv-  r+oii 
ing  security,  so  far  at  least  as  lies  in  his  power :  but,  surely,  now  ^ 
that  we  have  seen  the  worst  of  the  most  extraordinary  crisis  that  ever 
shook  the  commercial  world,  there  is  no  occasion  for  resorting  to  such 
extremities.  Our  debt  to  you  now  will,  we  think,  with  all  our  drafts  to 
this  date,  be  about £50,000    0    0 

^*  To  meet  which,  you  have  our  policies 
on  the  Samuel  Smith  to  the  extent  of, 
say, 18,000    0    0 

^^And  our  shipments  per  Bowes  of 
Stretham,  Minerva,  Gwalior,  and  British 
Isle,  will,  we  are  sure,  give         .        .    22,000    0    0=40,000    0    0 


**  Leaving  our  debt  to  you,  supposing  you  make  no 
further  advances,  about £10,000    0    0.' 


By  an  indenture  dated  the  11th  of  March,  1848«  made  between  the 
said  George  Stuart  of  the  one  part,  and  the  individuals  composing  the 
firm  of  Gledstanes  &  Co.  of  the  other  part, — after  reciting  that  the  said 
George  Stuart  was  seised  of  three-fourths  of  the  said  Scotland  plantation, 
free  from  encumbrances  except  a  mortgage  thereinafter  mentioned,  and 
also  of  three-fourths  of  the  cattle,  plantation  implements  and  utensils, 
and  other  live  and  dead  stock  thereon ;  and  that  Gledstanes  &  Go.  had 
made  divers  advances  of  money,  and  had  become  under  liability  for  the 
said  George  Stuart  and  the  said  firm  of  Stuart  &  Co.,  by  drawing,  accept- 
ing, or  endorsing  bills  of  exchange  on  his  or  their  account,  and  by 
guarantying  to  the  said  Messrs.  Allan,  DeiTell,  k  Co.,  and  other  persons, 
payment  of  moneys  and  advances  in  goods  or  bills  made  *or  to  r^o^o 
be  made  for  or  on  account  of  the  said  George  Stuart  or  the  said  '- 
firm  of  Stuart  &  Co. ;  and  that  it  was  probable  that  the  said  George 
Stuart,  or  the  said  firm  of  Stuart  &  Co.,  or  both  of  them,  might  become 
liable  to  the  said  Gledstanes  k  Co. ;  and  in  order  to  secure  the  money 
which  should  from  time  to  time  become  due  from  the  said  George  Stuart, 
or  the  said  firm  of  Stuart  k  Co.,  on  balance  of  account,  or  by  any  ways 
er  means  whatsoever,  the  said  George  Stuart  had  agreed  to  execute  to 
Gledstanes  k  Co.  a  mortgage  of  his  said  shares  of  the  said  plantation, 
estate,  effects,  and  premises,  in  manner,  and  with  the  powers  and  autho- 
rities thereinafter  expressed, — it  was  witnessed,  that  the  said  George 
Stuart  did  grant,  release,  and  assign  unto  the  said  Gledstanes  k  Co.  his 
three-fourths  of  the  said  plantation ;  and  also  three  undivided  fourth 
parts  of  and  in  the  cattle,  live  and  dead  stock,  implements,  and  utensils 
whatsoever  in  and  upon  the  said  plantation  or  estate,  or  any  part  or  parts 
tliereof,  To  hold  the  same,  subject  to  redemption  on  payment  of  all 
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moneys  due  or  to  become  dae  by  George  Stuart^  or  Stuart  k  Co.,  to 
Oledstanes  &  Co. 

Previously  to  the  8th  of  March  and  the  shipments  by  the  Lalla  Rookh 
as  aforesaid,  in  pursuance  of  and  in  accordance  with  the  agreement 
entered  into  between  the  plaintiffs  and  the  said  George  Stuart,  as  shown 
in  the  correspondence  hereinbefore  set  forth,  Stuart  k  Go.  had  shipped 
produce  from  Penang  to  Gledstanes  &  Co.,  and  Gledstanes  &  Co.  had 
taken  up  bills  drawn  by  Stuart  &  Co.,  either  against  the  produce  so 
shipped,  or  on  the  general  account  of  Stuart  &;  Co.,  on  the  faith  of 
expected  consignments. 

Gledstanes  &  Co.  had  also,  previously  to  the  shipments  by  the  Lalla 
Rookh,  sold  or  disposed  of,  as  well  the  consignments  made  by  Stuart 
&  Co.  to  the  said  George  Stuart,  and  by  him  handed  over  to  them,  as 
*21  ^1  *^^*^  subsequently  received  by  them  directly  from  Stuart  k  Co. ; 
-*  *but  the  sales  had  realized  less  than  the  aggregate  amount  of  the 
drafts  of  Stuart  &  Co.  paid  by  Gledstanes  k  Co.  on  their  account  under 
the  agreement  or  arrangement  before  mentioned ;  and,  at  the  time  of  the 
shipments  by  the  Lalla  Rookh,  Stuart  k  Co.  were,  and  had  continued 
from  thence  to  be,  and  still  were,  indebted  to  Gledstanes  k  Co.  in  a  sum 
amounting  to  at  least  10,000Z. 

The  question  for  the  opinion  of  the  court  is, — ^whether  Gledstanes  k 
Co.,  the  plaintiffs,  were  entitled  to  the  delivery  of  the  goods  shipped 
by  Stuart  k  Co.,  and  consigned  to  them  as  aforesaid,  on  payment  of  the 
freight  for  such  goods  according  to  the  rates  specified  in  the  bills  of 
lading  respectively. 

If  the  court  should  be  of  opinion  that  they  were  so  entitled,  then  the 
defendants  were  to  withdraw  their  pleas,  and  final  judgment  was  to 
be  entered  up  for  the  plaintiffs  for  1$.  damages,  and  40«.  costs.  If  the 
court  should  be  of  opinion  that  the  plaintiffs  were  not  so  entitled,  then 
a  nolle  prosequi  was  to  be  entered  by  the  plaintiffs. 

ChanneU^  Serjt.  (with  whom  was  Mantagtie  Smith)^  for  the  plain- 
tifi.(a) — Admitting  that  the  plaintiffs,  claiming  title  to  the  goods 
under  Stuart  k  Co.,  the  shippers,  could  only  take  them  subject  to  the 
charges  thereon  for  which  Stuart  k  Co.  wore  liable,  the  question  is, 
♦2141  *^'^®*'^®'  they  are  subject  to  a  lien  beyond  the  freight  stipulated 
-*  for  by  the  bills  of  lading.  No  fraud  was  committed  upon  the 
shipowners,  as  in  Grant  v.  Norway,  10  C.  B.  665,  where  bills  of 
lading  were  signed  for  goods  not  shipped :  here  the  bills  of  lading  were 
properly  signed  by  the  master,  pursuant  to  the   authority  he  had. 

(a)  The  points  marked  for  argnmont  on  the  part  of  the  plaintifTa  were, — "  That  the  defendantBy 
■a  owners  of  the  Lalla  Rookh,  had  no  right  of  lien  npon  the  goods  specilBed  in  the  bills  of  lading, 
•zoept  for  the  freight  therein  also  speoilied :  that  the  bills  of  lading  oontained  no  xeferenoe  to 
the  charter-party,  and  were  an  engagement  to  deliver  the  goods  on  payment  of  a  epeeiflo  rate  of 
fireight :  that,  by  the  special  terms  of  the  charter-party,  the  defendants  had  not  the  right  of  lien, 
•Ten  against  the  charterers:  and  that,  even  if  such  lien  conld  hare  attached  npon  goods  the  pro- 
perty of  Staart  A  Co.,  yet»  the  goods  being,  as  appears  npon  the  oate>  the  property  of  the  plaia- 
HSb,  no  such  right  conld  avail  against  them." 
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[Jbbyis,  C.  J. — The  master  had  a  qualified  authority :  he  was  bound  to 
cover  the  whole  amount  of  freight  stipulated  for  in  the  charter-party. 
Cbesswbll,  J. — ^No  doubt,  the  owners  looked  to  a  lien  upon  some  por- 
tion of  the  cargo  for  the  chartered  freight.]  For  any  portion  of  the 
chartered  freight  not  covered  by  the  bills  of  lading,  they  must  be  taken 
to  have  intended  to  trust  to  the  personal  security  of  the  shippers.  The 
case  in  many  respects  resembles  that  of  Small  v.  Moates,  2  M.  &  Scott, 
674,  9  Bingh.  574.  But  there  the  owner  by  the  charter-party  expressly 
reserved  to  himself  a  full  and  complete  lien  upon  the  loading  of  the  ship 
for  the  entire  freight.  Here,  the  effect  of  the  contract  is,  to  reserve 
the  owners'  remedy  against  the  charterers, — a  discretion  being  given  to 
the  master  to  sign  bills  of  lading  at  any  rate  of  freight,  without  pre- 
judice to  the  charter-party.  [Jeryis,  C.  J. — The  master,  in  signing 
bills  of  lading,  is  the  agent  of  the  charterers,  with  the  consent  of  the 
owners,  who  authorize  him  to  sign  them  so  as  not  to  prejudice  their 
claim  for  the  lump  freight.]  In  some  sense  the  master  is,  no  doubt, 
agent  for  both.  The  case  states  that  Stuart  k  Go.  were  not  the  shippers 
of  the  entire  cargo.  [Jbryis,  C.  J. — I  incline  to  think  the  intention 
of  the  parties  was,  that  no  bills  of  lading  should  be  signed  at  all  for  the 
charterers'  goods.]  The  intention  evidently  was,  to  give  the  charterers 
every  facility  in  parting  with  their  goods :  and  that  is  the  most  natural 
construction.  If  the  distribution  of  the  freight  left  any  part  of  the 
^800^.  uncovered,  the  owners  rely  upon  the  solvency  of  the  charterers 
for  that.  Suppose  Gledstanes  &  Go.  had  sold  the  bills  of  ^lading  ?  r^q-iK 
[Gbesswbll,  J. — That  possibly  might  give  rise  to  a  dififerent  ^ 
question,  assuming  that  the  bills  of  lading  were  transferred  bon&  fide 
to  a  consignee  without  notice.]  In  Mitchell  v.  Scaife,  4  Gampb.  298, 
the  ship  was  chartered  for  a  particular  voyage  for  a  gross  sum  by  way 
of  freight :  the  captain  signed  bills  of  lading  for  the  cargo,  which  was 
the  property  of  and  consigned  to  a  third  person,  specifying  a  rate  of 
freight  amounting  to  a  less  sum  than  that  mentioned  in  the  charter- 
party  :  and  Lord  EUenborough  said:  ('Upon  the  facts  proved,  I  am  of 
opinion  that  the  shipowner  had  no  right  to  detain  the  cargo  for  more 
than  the  freight  mentioned  in  the  bill  of  lading.  The  plaintiff  is  the 
bon&  fide  endorsee  of  the  bill  of  lading,  and,  having  paid  the  bills  of 
exchange,  must  be  taken  to  be  the  purchaser  and  owner  of  the  cargo. 
He  is  in  no  degree  connected  with  any  fraud  upon  the  charter-party. 
He  receives  the  bill  of  lading,  by  which  the  master  agrees  that  the 
goods  shall  be  delivered  to  him  on  payment  of  a  certain  specified  freight. 
He  knew  that  this  is  an  instrument  which  the  master  has  in  general 
authority  to  sign,  and  he  seems  to  have  had  no  reason  to  suspect  that 
this  authority  was  not  properly  exercised  upon  that  occasion.  Under 
such  circumstances,  I  am  of  opinion  that  the  owner  of  the  ship  cannot 
be  heard  to  aver  against  the  contract  created  by  his  own  agent  througk 
the  medium  of  the  bill  of  lading.'* 
YOL.  XIL— 21  o  2 
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♦21fi1  ^^^  ^^^*^  whom  was  ByleSy  Serjt.),  contrft.(a) — ^Small  *v. 
-'  Moates  is  decisive  of  this  question.  The  charter-party  there 
was  substantially  the  same  as  that  in  this  case ;  the  owners,  in  both, 
expressly  reserving  their  lien  upon  the  whole  cargo  for  the  chartered 
freight.  [Cresswell,  J. — The  stipulated  freight  in  Small  v.  Moates, 
was  so  much  per  ton  per  month :  the  master  had  no  authority  to  sign 
,  bills  of  lading  otherwise.]  The  stipulation  as  to  the  master's  signing 
bills  of  lading  here,  without  prejudice  to  the  charter-party,  was  inserted 
for  this  reason.  The  charter-party  was  made  by  George  Stuart,  in 
London :  it  was  at  that  time  uncertain  whether  his  firm  at  Penang 
would  have  goods  enough  of  their  own  to  fill  the  ship.  This  stipulation, 
therefore,  was  introduced  with  reference  to  goods  belonging  to  third 
persons  which  might  be  put  on  board  to  complete  the  cargo.  Tindal, 
C.  J.,  in  delivering  the  judgment  of  the  court  in  Small  y.  Moates,  says, 
— 2  M.  &  Scott,  696, — «  From  the  moment  these  articles  were  loaded 
on  board,  the  lien  of  the  defendant  (the  shipowner)  attached  upon 
them  for  the  freight  and  other  payments  due  to  him,  under  the  express 
contract  contained  in  the  charter-party.  If  the  master  had  sold  this 
cargo  of  rice  and  saltpetre  to  a  third  person,  but  still  retained  it  in  his 
possession  on  board  the  ship,  to  be  carried  to  London,  it  is  difficult  to 
state  the  principle  upon  which  this  lien,  once  vested  in  the  shipowner, 
should  have  become  devested  from  him  by  *such  sale.  Where 
goods  are  put  on  board  a  general  ship  under  a  bill  of  lading,  and 
the  owner  of  the  ship  has  by  the  charter-party  reserved  to  himself  a  lien 
upon  the  goods  laden  on  board  the  ship  for  his  freight  due  under  the 
charter-party,  he  has  such  lien  to  the  extent  of  the  freight  due  for  those 
particular  goods  under  the  bill  of  lading,  whether  the  goods  remain  the 
property  of  the  same  person  during  the  voyage,  or  are  sold  before 
delivery  to  a  stranger :  or,  in  other  words,  the  shipowner's  lien  remains 
unaltered,  whether  the  bill  of  lading  is  endorsed  to  a  third  person  for  a 
valuable  consideration,  or  the  goods  are  deliverable  to  the  original  con- 
signee. And,  upon  the  same  principle,  it  would  seem  to  follow,  that, 
if  the  lading  in  the  ship  belongs  to  the  charterer,  and  such  lading  is 
subject  to  the  shipowner's  lien  for  the  freight  reserved  by  the  charter- 

(a)  The  pointa  marked  for  argnment  on  the  part  of  the  defendant!,  were, — 

**  That  they,  as  owners  of  the  ship,  not  having  demised  the  vessel  herself,  were  entitled  to 
a  lien  on  the  whole  oargo  shipped  hj  her,  for  payment  of  the  freight  specified  in  the  charter- 
party: 

<'Tha^  although,  as  between  Staart  A  Co.  and  the  plaintiffs^  the  endorsement  of  the  hills  of 
lading  for  value  might  give  the  latter  the  right  to  have  the  goods  at  the  rate  of  freight  specified 
in  the  bills  of  lading,  jet  this  conld  not  affect  the  right  of  the  shipowner  to  his  lien  for  the 
oliartered  freight,  and  would  have  the  effect  only  of  giving  a  right  of  action  to  the  plaintits 
against  Staart  A  Co.  for  the  excess  over  the  freight  specified  in  the  biUs  of  lading,  which  they 
had  so  been  compelled  to  pay : 

"  That,  on  the  statement  of  the  case,  it  appears  that  Stuart  A  Co.  were,  at  the  time  of  ship- 
ment, substantially  the  owners  of  all  the  cargo  shipped  in  their  names,  and  oonsequenUy  thaly 
as  against  them,  under  all  the  circumstances,  the  right  of  lien  was  available : 

«  And  that,  as  between  Stuart  A  Co.  and  the  plaintiffs,  the  bills  of  lading  were  signed  without 
prejudice  to  the  charter-party." 
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party,  such  lading,  if  it  be  sold  by  the  charterer  after  it  is  put  on 
board,  would  pass  to  the  purchaser  subject  to  the  lien  which  the  ship- 
owner had  before  the  sale."  [Jbryis,  C.  J. — If  I  put  goods  on  board, 
and  the  master  signs  bills  of  lading  for  them  <<  freight  paid,"  would  the 
owner's  lien  for  freight  attach  upon  them  in  the  hands  of  a  bonfi  fide 
assignee  for  value,  without  notice  ?]  The  judgment  in  Small  v.  Moates 
goes  to  the  extent  of  holding  that  it  would,  if  the  goods  were  the  pro* 
perty  of  the  charterer.  [Jbryis,  C.  J. — The  point  arose,  and  was 
expressly  decided,  in  Howard  v.  Tucker,  1  B.  &  Ad.  712  (E.  0.  L.  R. 
Tol.  20).  At  the  conclusion  of  the  judgment,  Tindal,  C.  J.,  says : 
« Whatever  may  be  the  hardship  on  either  party,  this  case  is  to  be 
determined  by  reference  to  their  strict  legal  rights ;  and,  as  it  appears 
to  us  that  the  title  of  the  defendant  as  shipowner  to  a  lien  on  these 
goods,  is  prior  in  point  of  time  to  that  of  the  plaintiffs  as  endorsees  of 
the  bills  of  lading  for  the  purpose  of  securing  advances  made  to  the 
master,  we  think  the  defendant's  lien  is  to  be  preferred  to  the  plain* 
tiff's  title  under  the  endorsement."  [Jbryis,  C.  J. — *The  inten-  r:|:oiQ 
tion  no  doubt  was,  that  the  bills  of  lading  should  be  so  signed  as  ^ 
to  give  the  owners  a  complete  lien  for  the  entire  freight.]  No  doubt. 
There  is  far  less  hardship  here  than  in  Small  v.  Moates.  There,  the 
plaintiffs  had  made  advances  upon  the  particular  goods :  here,  the  plain- 
tiffs were  already  in  advance  at  the  time  of  the  shipment ;  they  were 
ereditors  of  Stuart  &  Co.  The  charterers,  in  any  view,  knew  they  were 
violating  the  contract  which  they  had  entered  into.  [Crrsswell,  J. 
— It  was  impossible  to  carry  out  the  stipulation  as  to  the  signing  of 
bills  of  lading,  consistently  with  the  rest  of  the  charter-party.]  The 
charterers  had  no  right  to  insist  upon  the  captain's  taking  on  board 
goods  belonging  to  third  persons,  unless  they  could  carry  out  the  stipu- 
lations they  had  entered  into. 

Channetty  Serjt.,  in  reply. — The  goods  in  question  were  consigned  by 
the  charterers  to  the  plaintiffs,  with  instructions  to  sell,  and  to  repay 
themselves  the  advances  they  had  come  under,  not,  indeed,  in  respect 
of  the  particular  consignment,  but  under  the  contract  set  out  i^  the 
case.  Consistently  with  that,  the  bills  of  lading  are  perfectly  valid 
documents.  It  never  was  intended  that  the  owner's  lien  should  attach 
upon  each  parcel  of  goods  shipped,  to  the  full  extent  of  the  lump  freight. 
The  very  object  of  enabling  the  master  to  sign  bills  of  lading  at  any 
rate  of  freight,  was,  to  enable  the  consignors  the  more  readily  to  dis- 
pose of  the  goods.  In  Small  v.  Moates,  the  bills  of  lading  were  signed 
for  an  amount  inconsistent  with  the  charter-party.  The  shipper  knew 
that  the  master  was  acting  without  the  scope  of  his  authority.  This 
ease  is  clearly  distinguishable  from  all  those  where  the  bill  of  lading  has 
been  held  to  be  a  fraud  upon  the  owners.  The  provision  here,  that, 
M  in  the  event  of  a  less  freight,  the  bills  of  lading  of  part  of  the  cargo 
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4<oiQi  ^^^^  ^^  ^  ^^^^  ^P  ^^^  ^^^^)  if  any/'  plainly  indicates  tbe  "^inteii* 
-'  tion  of  the  contracting  parties.  It  contemplates  that  the  master 
may  properly  sign  bills  of  lading  for  a  rate  of  freight  which  would  not 
afford  a  reasonable  indemnity  for  the  full  amount  of  the  lump  freight. 
In  Abbott  on  Shipping,  8th  edit.  p.  888,  it  is  said,  that,  «<  where  bills 

of  lading  to  shipper's  arder^  or  to or  order,  endorsed,  or  by  which 

goods  are  made  deliverable  to  a  consignee  by  name,  are  transmitted  to 
him  as  security  for  antecedent  advances,  or  to  indemnify  him  against 
liabilities  in  respect  of  the  particular  consignment  which  they  represent, 
they  are  evidence  of  such  a  destination  and  appropriation  to  him  of  the 
specific  goods,  as  will  vest  in  him  a  property,  absolute  or  special,  in 
them  at  the  time  of  their  delivery  on  board,  and  so  render  the  master 
responsible  to  him  for  their  loss  or  injury :"  Walley  v.  Montgomerie, 
8  East,  585.  This  is  a  distinct  authority  to  show  that  the  plaintiffs  in 
this  case  were  sufficiently  endorsees  for  value  to  entitle  them  to  claim 
the  delivery  of  the  goods  in  question  upon  payment  of  the  specific 
freight. 

Jervis,  0.  J. — ^I  am  of  opinion  that  the  defendants  in  this  case  are 
entitled  to  the  judgment  of  the  court.  If  it  were  necessary  or  could 
be  useful  to  enter  upon  a  discussion  of  the  various  questions  which 
might  arise  upon  the  facts  presented  in  this  special  case,  I  should  have 
desired  time  for  deliberation.  But,  in  the  view  I  take,  it  is  not  neces- 
sary, seeing  that  we  may  shortly  dispose  of  the  matter  by  considering, 
first,  in  what  relation  the  plaintifis  stood  with  regard  to  Stuart  &  Co., 
the  charterers ;  secondly,  in  what  relation  Stuart  &  Go.  stood  towards 
the  shipowners.  It  seems,  that,  by  arrangement  between  the  plain- 
tiffs  and  Stuart  k  Co.,  of  Penang,  the  latter  were  to  draw  upon  the 
plaintiff's  house  in  London,  Stuart  &  Co.  in  return  consigning  to  the 
*2201  P^^^°^^^^  ^^®  produce  of  certain  estates  of  the  former  in  '^'Penang, 
-'  for  sale  by  the  plaintiffs  on  account  of  Stuart  k  Co., — ^the  pro- 
ceeds of  such  sales  to  be  set  off  against  the  bills  so  drawn,  so  that  the 
general  consignments  should  cover  the  advances  from  time  to  time  to  be 
made.  There  is  nothing  whatever  to  liken  it  to  the  case  of  an  endorsee 
for  value,  who,  according  to  Howard  v.  Tucker,  1  B.  &  Ad.  712  (E.  C. 
L.  B.  vol.  20),  would  be  in  a  better  position  than  the  shipper  or  the 
charterer.  The  relation  of  the  parties  was  in  no  respect  altered  by 
anything  that  passed  upon  the  shipment  of  the  goods.  If,  before  the 
goods  were  put  on  board,  Stuart  &  Co.  had  borrowed  money  upon  them, 
they  would  clearly  have  come  to  the  plaintiffs'  hands  subject  to  that 
charge.  It  seems  to  me,  therefore,  that  the  plaintiffs  are  in  precisely 
the  same  situation  as  the  charterers  at  the  time  of  shipment.  So  long 
as  the  goods  remain  the  property  of  the  charterers,  or  of  their  agents, 
they  are  liable  to  the  lump  freight.  And  I  do  not  think  the  clause  at 
the  end  of  the  charter-party,  authorizing  the  master  <«  to  sign  bills  of 
lading  at  any  rate  of  freight,  without  prejudice  to  this  charter-party," 
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makes  any  difference.  No  ordinary  shipper  wonld  have  put  goods  on 
board  npon  such  a  charter-party  as  this.  The  charterers,  therefore, 
say, — «  Give  the  master  authority  to  sign  bills  of  lading  at  a  specified 
rate  of  freight ;"  to  which  the  owners  assent,  provided  it  is  not  to  pre- 
judice their  rights  under  the  charter-party.  The  master  accordingly 
gives  bills  of  lading.  I  do  not  say  that  the  owners  might  not  have 
been  bound  to  deliver  the  goods  to  a  bonfi  fide  holder  for  value  of  the 
bills  of  lading,  upon  payment  of  the  freight  therein  mentioned.  But, 
kere  the  plaintiffs  do  not  stand  in  that  position :  and  they  must  be  taken 
to  have  been  cognisant  of  the  limited  authority  of  the  master.  Upon 
these  short  grounds,  I  am  of  opinion  that  this  case  is  to  be  determined 
by  the  authority  of  Small  v.  Moates,  9  Bingh.  574  (E.  0.  L.  R.  vol.  28), 
2  M.  &  Scott,  674,  which  is  express  upon  that  point,  and  *pro-  r^cooi 
eeeded  upon  principles  which  are  precisely  applicable  to  the  pre-  '- 
sent  case. 

Cresswbll,  J. — I  am  of  the  same  opinion.  I  find  it  extremely  diffi- 
cult to  put  any  sensible  construction  upon  the  last  clause  in  the  charter- 
party.  I  am  unable  to  discover  what  was  the  intention  of  the  parties. 
It  is  clear,  however,  that  they  intended  one  thing, — that  the  charter 
should  sustain  no  prejudice  from  the  master^s  signing  bills  of  lading  at 
rates  of  freight  to  be  agreed  on  between  him  and  the  charterers.  I 
should  rather  suppose  it  was  contemplated  that  the  captain  should  sign 
bills  of  lading  for  goods  put  on  board  by  general  shippers,  and  not  for 
the  charterers'  own  goods.  In  any  event,  I  think  the  charterers'  put- 
ting their  own  goods  on  board,  and  getting  the  master  to  sign  bills  of 
lading  for  them,  could  not  affect  the  rights  of  the  owners  under  their 
contract  for  the  lump  freight.  They  would  have  a  right  to  detain  them 
till  the  whole  freight  was  paid.  That-being  so,  are  the  plaintiffs  in  any 
better  position,  as  assignees  of  the  bills  of  lading,  than  the  charterers 
were  ?  Their  position  seems  from  the  special  case  to  be  this, — they  have 
entered  into  an  agreement  with  Stuart  &  Co.  to  make  advances  upon 
the  faith  of  future  consignments :  they  stand,  therefore,  in  the  relation 
of  consignees  and  factors  for  sale.  No  specific  advances  appear  to 
have  been  made  upon  the  particular  goods :  the  plaintiffs  were  under 
advances  generally,  and  were  to  receive  the  goods  to  sell  on  account  of 
Stuart  k  Co.,  and  to  account  for  the  proceeds,  subject  to  their  lien  for 
the  advances.  What  more  could  they  take  than  the  charterers  them- 
selves ?  According  to  the  case  of  Small  v.  Moates, — ^in  which  I  entirely 
concur, — it  is  difficult  to  see  how  the  lien  which  the  owners  clearly  had 
at  the  time  of  the  shipment  could  be  discharged.  It  could  only  be  so 
'  by  the  application  of  the  doctrine  of  Howard  v.  Tucker :  there,  goods 
being  shipped  in  India  for  London,  on  account  of  a  person  there,  the 
♦bill  of  lading  was  forwarded  to  fcim,  and  he  endorsed  it  over  far  r-^QC)t} 
value:  the  bill  of  lading  signed  by  the  captain  stated  the  freight  to  ^  *'*"' 
have  been  paid  in  Bengal ;  but  it  was  found,  after  the  above  truisfer,  that 
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the  freight  never  had  been  paid,  through  default  of  the  shipper :  and  it 
was  held  that  the  shipowners  could  not  detain  the  goods  until  payment 
of  the  freight  by  the  assignees  of  the  bill  of  lading.  No  question  of 
lien  arose  directly  in  that  case :  but  the  brokers  employed  by  the  as- 
signees of  the  bill  of  lading  having  sold  the  goods,  and  paid  the  freight 
over  again,  in  order  to  obtain  possession  of  them,  Lord  Tenterden  ruled 
that  the  brokers  could  not  treat  the  money  so  paid  as  money  paid  on 
account  of  their  principals,  because  the  shipowner  was  estopped  by  the 
act  of  his  captain,  from  claiming  a  lien  upon  the  goods,  as  against  an 
endorsee  for  value,  for  freight  which  he  had  led  them  to  suppose  had 
been  paid  in  Bengal.  So,  here,  if  the  plaintiffs  had  been  endorsees  for 
value  of  these  bills  of  lading,  the  shipowners  might  possibly  have  been 
estopped  from  claiming  a  lien  on  the  goods  beyond  the  stipulated  rate 
of  freight.  But  there  are  no  facts  stated  in  this  case  to  raise  that 
point.     The  plaintiffs  clearly  are  not  entitled  to  recover. 

Williams,  J. — I  am  of  the  same  opinion.  In  the  course  of  the  argu- 
ment I  felt  some  doubt  whether  the  special  clause  at  the  end  of  the 
charter-party  did  not  render  the  bills  of  lading  so  authorized  to  be 
signed  by  the  master  a  distinct  matter,  so  as  to  limit  the  owners'  lien 
to  the  specified  freight.  But  I  now  think  that  the  construction  put 
upon  the  charter-party  by  the  Lord  Chief  Justice  and  my  Brother 
Cresswell,  is  the  correct  one.  As  to  the  other  question,  I  can  enter- 
tain no  doubt  whatever. 

Talfourd,  J.,  concurred.  Judgment  for  the  defendants. 


♦228]    *In  the  Matter  of  THOMAS  HAKEWILL.    May  5. 

The  father  ii  hj  law  entitled  to  the  ooftody  of  hit  legitimate  children :  and,  9emhle  that  a  court 
of  common  law  has  no  jorisdiotlon,  under  an  j  oirennutancea,  to  deprive  him  of  that  right 

The  eonrt  wiU  receive  the  return  to  a  writ  of  habeas  corpus,  although  the  party  called  upon  to 
make  it  is  not  present 

Serrice  of  the  writ»  by  leaving  it  with  "  the  brother  and  agenf '  of  the  party  called  upon,  at  l^ 
place  of  abode, — ^Held,  sufficient 

A  judge's  order  for  a  writ  of  habeas  corpus  cum  causfi,  directed  to 
Thomas  Hakewill,  commanding  him  to  bring  up  the  bodies  of  Thomas 
Hakewill,  Mary  Fanny  Hakewill,  Jane  Hakewill,  Joseph  William  Hake- 
will,  George  James  Hakewill,  and  James  Ridgway  Hakewill,  was  obtainedi 
at  the  instance  of  Elizabeth  Hakewill,  the  wife  of  the  first-named  Tho- 
mas Hakewill,  returnable  in  this  court. 

The  application  was  supported  upon  the  a£Sdavit  of  Elizabeth  Hake- 
will, which  stated,  that,  on  the  27th  of  October  last,  the  said  Thomas 
Hakewill  forcibly  turned  the  deponent  and  her  five  infant  children  out 
of  his  residence  into  the  street,  and  did  not  from  thence  until  the  Sd 
lof  April  last  allow  her  any  money  whatever  for  the  support  of  herself 
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or  the  said  five  children ;  that,  on  the  said  8d  of  April,  the  said  Thomas 
Hakewill,  together  with  one  James  Baker,  fraudulently  and  clandes- 
tinely removed  and  decoyed  the  said  five  children  from  her  custody, 
and  still  did  detain  the  said  children,  the  youngest  whereof  was  an 
infant  of  two  years  of  age,  and  the  eldest  an  infant  of  eight  years  of 
age  only ;  and  that  the  deponent  verily  believed  that  the  said  Thomas 
Hakewill  was  about  to  depart  this  realm  immediately  for  France,  he 
having  on  Saturday  night  last  told  the  deponent  he  intended  to  do  so. 

Cooke^  on  the  part  of  Thomas  Hakewill,  objected  that  there  had  been 
no  due  service  of  the  writ, — the  aflSdavit  of  service  merely  stating  that 
the  writ  had  been  served  by  leaving  it  with  <<  Henry  Philip  Hakewill^ 
the  brother  '''and  agent  of  the  said  Thomas  Hakewill,"  at  the  r^cooj. 
residence  of  the  said  Thomas  Hakewill,  No.  88,  Harrington  ^ 
Square,  in  the  county  of  Middlesex :  whereas,  the  statute  56  G.  8,  o. 
100,  s.  2,  requires  the  service  to  be  perianal^  or  by  leaving  the  writ 
<<  at  the  place  where  the  party  shall  be  confined  or  restrained,  with  any 
servant  or  agent,  of  the  person  so  confining  or  restraining,"  &c.  [Jeb- 
VIS,  C.  J. — ^By^whom  are  you  instructed  ?]  By  the  husband.  [Jeryis, 
C.  J. — Then  you  have  sufficient  notice  of  the  writ.] 

The  writ  and  return  were  then  read  by  one  of  the  masters.     The 
return  was  as  follows : — 

<(  I,  Thomas  Hakewill^  in  obedience  to  the  writ  hereunto  annexed,  do 
hereby  humbly  state,  that  I  was  married  in  the  year  1889,  to  Elizabeth 
Hakewill ;  that  I  have  by  the  said  marriage  seven  children  now  living, 
of  the  respective  ages  following,  that  is  to  say,  Elizabeth,  between 
twelve  and  thirteen  years  of  age,  Thomas,  between  eleven  and  twelve 
years,  Mary  Fanny,  between  eight  and  nine  years,  Jane,  between  seven 
and  eight  years,  Joseph  William,  between  six  and  seven  years,  George 
John,  between  four  and  five  years,  and  James  Ridgway,  between  two 
and  three  years ;  that  Elizabeth  is  now  at  school  at  Boulogne,  placed 
there  by  me  for  her  education ;  that  I  am  secretary  to  the  Hampstead 
Water-works  Company,  having  an  official  residence  at  the  office  of  the 
company,  No.  88,  Harrington  Square ;  that  a  part  of  the  said  house 
has  been  and  is  occupied  by  my  mother ;  that,  from  the  year  1849  up 
to  the  present  time,  feelings  of  estrangement  have  existed,  and  do  still 
exist,  between  myself  and  my  said  wife,  arising  on  my  part  from  a 
belief  of  the  ill-treatment,  misconduct,  and  neglect  on  the  part  of  my 
said  wife  towards  my  said  children,  and  also  from  her  jealousy  and  vio- 
lence of  manner  and  intemperance  of  language  and  conduct  ri^c%<)ti 
^towards  myself,  and,  further,  that  the  aforesaid  conduct  was  ^ 
exhibited  in  the  presence  and  hearing  of  the  said  children,  to  their 
injury  and  contamination ;  that  at  no  time  whatever  were  the  said  chil- 
dren and  my  said  wife,  or  any  or  either  of  them,  turned  out  of  my 
residence  into  the  streets,  or  deprived  of  support,  as  stated  in  the  affi- 
davit of  my  said  wife,  sworn  on,  &c.,  and  filed  in  this  court ;  that  the 
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IftSt-mentioned  charge  in  the  said  affidavit,  as  far  as  I  am  ahle  to  explain 
and  account  for  the  same,  arose  in  the  following  way, — that,  on  Mon- 
day, the  27th  of  October  last,  my  said  wife,  who  had  been  up  to  that 
time  residing,  with  five  of  the  said  children,  at  Boulogne  aforesaid,  and 
were  provided  for  there  by  me,  and  where  arrangements  had  been  made 
by  my  said  wife,  with  my  consent,  for  a  lengthened  residence,  unex- 
pectedly, and  without  notice  to  me,  came  to  my  official  residence  at  the 
office  of  the  said  company,  and  that  I  being  unable  to  provide  proper 
accommodation  for  them  at  the  said  office,  requested  my  said  wife  and 
children  to  go  to  reside  at  Hawley  Cottage,  a  place  prepared  for  their 
reception,  and  which  was  convenient  and  suitable  to  them  then  to 
inhabit ;  that  there  was  on  that  occasion  great  violence  used  and  exhi- 
bited by  my  said  wife  in  the  presence  of  the  said  children ;  that  my 
said  wife  and  the  said  children  went  to  the  said  cottage,  and  that  from 
that  time  the  children  were  by  my  said  wife  kept  and  concealed  from 
myself,  and  that  I  was  prevented  by  such  concealment  from  exercising 
due  authority  and  control  over  them ;  that  the  said  children  were  re- 
moved to  and  from  various  houses,  that  is  to  say  from  Hawley  Cottage 
to  Bagham  Terrace,  and  from  thence  to  Willesden,  where  they  remained 
five  weeks,  and  during  which  time  I  have  reason  to  know  that  my  said 
wife  visited  the  said  children  only  twice ;  that  the  said  children  were 
thence  removed  to  Milton  Street,  and  from  thence  to  Queen's  Road,  Bays- 
*22f)1  ^^^^^'  ^^  *Cobourg  Place,  to  Bayswater  Terrace,  and  to  Grold- 
^  hawk  Terrace ;  that,  from  the  resident  owners  of  each  of  the 
said  houses  in  which  the  said  children  were  from  time  to  time  staying 
as  aforesaid,  I  received  information  of  ill-treatment  and  bad  conduct  on 
the  part  of  my  said  wife  towards  the  said  children ;  that,  during  the 
time  of  their  said  concealment,  I  made  repeated  applications,  through 
the  brother  of  my  said  wife  and  other  persons,  to  her,  and  requested 
that  some  arrangement  might  be  come  to  for  the  better  maintenance  of 
the  said  children ;  that,  finding  my  said  wife  was  averse  to  and  refused 
to  enter  into  any  such  arrangement,  I  provided  and  arranged  that  the 
aaid  six  children  should  be  placed  under  the  care  of  a  confidential  nurse, 
who  had  been  in  charge  of  the  said  children  for  about  two  years,  and 
to  whom  they  were  much  attached,  and  for  that  purpose  I  provided  for 
them  a  residence  in  the  island  of  Jersey,  suitable  to  their  position  and 
station  in  life ;  that  five  of  the  said  children  are  now  being  educated 
by  suitable,  proper,  and  competent  persons  in  that  behalf,  and  that  all 
care  and  attention  to  their  bodily  and  mental  wants  is  provided  for 
them ;  that  such  of  the  said  children  as  are  of  sufficient  age  to  form  a 
judgment,  are  anxious  and  willing  to  remain  under  such  care,  and  are 
unwilling  to  return  to  my  said  wife,  and  that  I  felt  it  a  duty  to  provide 
for  them  in  this  way,  in  order  to  avoid  the  contamination  and  negligent 
and  improper  treatment  which  I  believe  would  have  arisen  from  their 
residence  with  my  said  wife ;  that  Thomas,  one  of  the  said  six  children, 
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when  placed  at  school  at  Exeter,  was  removed  by  my  said  wife  from  the 
said  school,  and  became  subject  to  great  privation  and  neglect ;  that 
the  said  children  were  taken  and  removed  by  me  to  Jersey  as  aforesaid 
on  the  3d  of  April  last,  and  that  they  were  not  so  taken  and  removed 
in  consequence  or  in  anticipation  of  any  writ  of  habeas  corpus,  or  any 
other  proceedings  at  law  respecting  them,  or  for  the  *purpose  r*Q07 
of  removing  them  from  the  jurisdiction  of  this  court,  or  of  any  *-  ** 
other  court  of  law  or  equity,  but  solely  for  the  protection  and  advan- 
tage of  the  said  children,  as  hereinbefore  mentioned :  and  I  believe  and 
submit,  that,  in  addition  to  the  reasons  hereinbefore  contained,  I  have, 
as  the  father  of  the  said  children,  a  lawful  right  to  the  custody  of 
them." 

Kenealei/,  for  Mrs.  Hakewill,  objected  to  the  court's  dealing  with  the 
return,  without  the  husband's  being  present,  without  an  affidavit  veri- 
fying it,  and  without  opportunity  being  given  to  inquire  into  the  truth 
of  the  matters  therein  alleged.  He  referred  to  the  3d  section  of  the 
56  G.  3,  c.  100,  which  enacts,  "  that  in  all  cases  provided  for  by  this 
act,  although  the  return  to  any  writ  of  habeas  corpus  shall  be  good  and 
sufficient  in  law,  it  shall  be  lawful  for  the  justice  or  baron  before  whom 
such  writ  may  be  returnable,  to  proceed  to  examine  into  the  truth  of 
the  facts  set  forth  in  the  return,  by  affidavit,  &c.,  and  to  do  therein  as 
to  justice  shall  appertain ;  and,  if  such  writ  shall  be  returned  before 
any  one  of  the  said  justices  or  barons,  and  it  shall  appear  doubtful  to 
him,  on  such  examination,  whether  the  material  facts  set  forth  in  the 
said  return,  or  any  of  them,  be  true  or  not,  in  such  case  it  shall  and 
may  be  lawful  for  the  said  justice  or  baron  to  let  to  bail  the  person  so 
confined  or  restrained,  upon  his  or  her  entering  into  a  recognisance,  in 
a  reasonable  sum,  to  appear  in  the  court  of  which  the  said  justice  or 
baron  shall  be  a  justice  or  baron,  upon  a  day  certain  in  the  term  fol- 
lowing, and  so  from  day  to  day  as  the  court  shall  require,  and  to  abide 
such  order  as  the  court  shall  make  in  and  concerning  the  premises ; 
and  such  justice  or  baron  shall  transmit  into  the  same  court  the  said 
writ  and  return,  together  with  such  recognisance,  affidavits,  &c. ;  and 
thereupon  it  shall  be  lawful  for  the  said  court  to  proceed  to  examine 
into  the  truth  *of  the  facts  set  forth  in  the  return,  in  a  summary  r:,c9QQ 
way,  by  affidavit,  &c.,  and  to  order  and  determine  touching  the  '- 
discharging,  bailing,  or  remanding  the  party."  [Jbrvis,  C.  J. — Upon 
inquiry,  I  find  it  is  not  necessary  for  the  party  to  appear.  And  the 
case  of  Leonard  Watson  and  others  (the  Canadian  prisoners),  9  Ad.  & 
E.  731  (E.  C.  L.  R.  vol.  36),(a)  seems  to  show  that  the  return  must  be 
taken  to  be  true,  and  need  not  be  verified  by  affidavit.  It  was  doubted 
in  that  case  whether  there  be  any  mode  (other  than  by  action)  of  im- 
peaching the  truth  of  such  return,  or  of  introducing  new  matter.  I 
must  confess  I  should  have  thought  that  it  was  competent  to  the  party 

(a)  Per  nom.,  The  Qaeen  v.  Batoheldor,  1  P.  A  D.  510. 

VOL.  xn.— 22  P 
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at  whose  suit  the  writ  is  obtained,  to  impeach  the  return  upon  affidavit, 
or  to  traverse  it  and  go  to  a  jury,  or  to  argue  upon  the  return  that  it 
does  not  justify  the  detention.]  Then,  the  return  is  clearly  insufficient 
upon  the  face  of  it.  [Jervis,  C.  J. — Have  we  any  authority  to  inter- 
fere to  remove  the  children  out  of  the  custody  of  the  father  ?]  There 
are  many  cases  where  courts  of  law  have  so  interposed ;  the  right  of 
the  father  seems  to  be  limited  to  the  custody  of  his  heir  apparent : 
Rex  t;.  Smith,  2  Str.  982.  Lord  Mansfield  goes  very  fully  into  the 
question  in  the  case  of  The  King  v.  Sir  Francis  Blake  Delaval,  8  Burr. 
1434,  1  Sir  W.  Bl.  410,  489.  After  citing  Rex  v.  Glarkson,  1  Str. 
444,  Rex  v.  Johnson,  1  Str.  579,  and  Rex  v.  Smith,  2  Str.  982,  his  lord- 
ship said, — (( He  thought  that  what  was  done  by  the  court  in  every  one 
of  them  was  right ;  though  he  did  not  agree  with  the  sayings  that  were 
reported  in  the  books  to  have  been  made  use  of  in  determining  them. 
In  cases  of  writs  of  habeas  corpus  directed  to  private  persons,  <to 
bring  up  infants,'  the  court  is  bound  ex  debito  justitise  to  set  the  infant 
free  from  an  improper  restraint:  but  they  are  not  bound  to  deliver  them 
*92Q1  ^^^  ^^  anybody,  nor  to  give  them  any  *privilege.  This  must 
^  be  left  to  their  discretion,  according  to  the  circumstances  that 
shall  appear  before  them.  There  is  a  privilege  redeundo,  unless  the 
court  should  see  ground  to  declare  the  contrary.  In  the  three  particu- 
lar cases  which  he  had  mentioned,  all  that  was  actually  done,  he  said, 
was  right;  though  he  did  not  agree  with  all  that  was  said.  In  the  first 
of  these  cases, — ^Rex  v.  Glarkson, — the  infant  was  a  marriageable  young 
lady,  who  lived  with  her  guardian.  A  man  claimed  her  as  his  wife : 
she  denied  the  marriage.  The  court  could  not  try  the  marriage  by 
affidavit :  and  they  could  not  deliver  her  to  the  man  as  her  husband, 
without  allowing  the  marriage.  She  chose  to  remain  with  her  guardian : 
and  the  court,  upon  being  informed  that  the  man  had  a  design  to  seize 
her,  sent  a  tipstafi*  home  with  her  to  protect  her.  In  the  second  case, 
— Rex  t;.  Johnson, — the  child  was  too  young  to  judge  for  itself:  she 
was  not  more  than  nine  or  ten,  or,  as  some  accounts  say,  six  years  old; 
but  certainly  not  old  enough  to  exercise  any  judgment  of  her  own. 
And  there  was  a  legal  guardian  appointed  by  the  will  of  her  father : 
and  therefore  it  was  right  to  let  the  legal  guardian  take  her,  as  she  was 
too  young  to  judge  for  herself  The  guardian  appointed  in  that  case  by 
the  spiritual  court  was  nothing  at  all;  for,  they  appoint  anybody  guard- 
ian in  that  court,  for  the  mere  purpose  of  appearing.  In  the  third 
case, — Rex  v.  Smith, — the  child  wanted  but  six  weeks  of  fourteen :  and 
that  case  was  determined  right  (barring  the  dicta  that  were  used  in  it) ; 
for,  the  court  were  certainly  right  in  refusing  to  deliver  the  infant  to 
the  father,  of  whose  design  in  applying  for  the  custody  of  his  child 
they  had  a  bad  opinion.  The  true  rule  is,  that  the  court  are  to  judge 
upon  the  circumstances  of  the  particular  case,  and  to  give  their  direc- 
tions accordingly."    That  case  clearly  shows  that  it  was  never  doubted 
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that  a  court  of  common  law  has  jurisdiction  to  entertain  questions  of 
this  sort.  In  Rex  v.  Moseley,  *5  East,  224,  n.,  and  Rex  v.  Hop-  r^cooA 
kins,  7  East,  579,  also,  the  Court  of  Queen's  Bench,  upon  habeas  ^ 
corpus,  removed  children  from  the  custody  of  the  father  and  restored 
them  to  the  mother ;  Lord  Eenyon,  in  the  first  case,  saying, — <<  When 
the  father  has  the  custody  of  the  child  fairly,  I  do  not  know  that  this 
court  would  take  it  away  from  him ;  though  I  do  not  mean  to  impeach 
the  propriety  of  the  case  cited, — Rex  v.  Soper,  5  T.  R.  278.  But, 
where  he  has  got  possession  of  the  child  by  force  or  fraud,  as  is  here 
suggested,  we  will  interfere  to  put  matters  in  the  same  situation  as 
before."  [Talfourd,  J. — ^Both  these  were  cases  of  illegitimate  child- 
ren ;  and,  in  the  former,  the  child  was  within  the  age  of  nurture.(a) 
Can  you  produce  any  scintilla  of  authority  to  show  that  a  court  of  law 
has  authority  to  remove  kgitimaU  children  from  their  father's  custody, 
under  any  circumstances  ?  I  never  heard  it  suggested.  In  Wellesley 
V,  The  Duke  of  Beaufort,  2  Rubs.  1,(5)  Lord  Eldon  puts  it  upon  the 
higher  ground, — the  right  of  the  chancellor,  as  representing  the  crown 
as  parens  patri8e.(c)]  One  of  the  grounds  upon  which  that  case  was 
rested,  was,  that  the  separation  commenced  with  the  father's  consent, 
— a  circumstance  which  also  occurs  in  the  present  case.  It  is  perfectly 
competent  to  the  court  to  inquire  and  to  ^determine  whether  the  r^no-i 
conduct  of  the  parties  does  not  render  one  more  fit  and  proper  ^ 
to  have  the  custody  of  the  children  than  the  other.  And  the  fact  that 
the  children  have  been  removed  beyond  the  jurisdiction  of  the  court  is 
by  no  means  to  be  lost  sight  of. 

Cooke  was  not  called  upon  to  support  the  return. 

Jbbvis,  C.  J. — ^I  am  of  opinion  that  the  return  to  this  writ  of  habeas 
corpus  is  sufficient.  Mr.  Kenealey  has  insisted  that  the  return  is  in- 
sufficient ;  but  he  has  produced  no  affidavits  to  impeach  its  validity. 
The  substance  of  the  return  is, — <<  I  am  the  father  of  these  six  chil- 
dren, and  the  court  has  no  jurisdiction  to  deprive  me  of  the  custody  of 
them."  Of  legitimate  children,  the  father  has  the  undoubted  right  of 
custody.  It  is  otherwise  with  regard  to  illegitimate  children.  That 
right,  however,  is  subject  to  the  controlling  power  of  the  crown  as 
parens  patriae.  The  lord  chancellor  may  under  certain  circumstances 
remove  children  from  the  custody  and  care  of  their  father,  and  place 

(a)  See  In  re  Anne  Lloyd,  i  Soott»  N.  R.  200,  3  M.  A  O.  647  (E.  C.  L.  B.  voL  42).  There 
the  mother  of  an  illegitimate  ohild  h^wetn  elettn  and  twelve  yeare  of  age,  obtained  a  writ  of 
habaae  corpus  to  eompel  the  patatire  fkther  to  bring  her  before  this  court  The  child  being 
brought  up,  the  court  declared  her  entitied  to  exeroiee  her  own  diacretion  as  to  whether  she 
would  go,  and  would  not  allow  the  mother  to  take  her  against  her  wllL 

(6)  Af&rmed  on  appeal  in  the  House  of  Lords,— WeUesley  v.  Wellesley,  2  Bligh,  K.  S.  124,  1 
Dow,  N.  S.  164. 

(c)  Lord  Eldon  in  that  case  expressly  bases  the  interference  of  the  court  upon  the  circnm- 
ttanc«  of  the  infant  possessing  property,— cautiously  disclaiming  for  it  the  jurisdiction  to  pro- 
tect those  whose  poTcrtj  renders  them  objects  of  no  interest  In  a  court  of  equi^. 
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them  elsewhere.  Bat  we,  sitting  as  a  court  of  law,  clearly  have  no 
such  power.  Even  if  we  had  power  to  inquire  into  the  conduct  of  the 
father,  with  a  view  to  remove  the  children  from  the  contamination  of 
bad  example,  no  such  circumstances  are  disclosed  in  this  case  as  would 
have  warranted  our  interference.     The  return  must  be  allowed. 

Cbesswbll,  J. — I  am  entirely  of  the  same  opinion.  The  point 
was  expressly  determined  in  this  court  in  Ex  parte  Skinner,  9 
J.  B.  Moore,  278  (E.  C.  L.  R,  vol.  17).  So,  in  The  King  v.  Green- 
hill,  6  N.  &  M.  244  (E.  C.  L.  R.  vol.  86),  it  was  held  by  the  Court 
of  Queen's  Bench,  that  the  father  is  entitled  to  the  custody  of  his 
children,  to  the  exclusion  of  their  mother,  although  they  be  within 
the  age  of  nurture ;  and  that,  where  a  child  is  in  the  custody  of  the 
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mother,  the  court  will  "^compel  her  to  deliver  it  into  the  custody 


of  the  father,  unless  it  appear  to  the  court  that  the  child  will 
be  improperly  restrained,  or  its  morals  contaminated  by  being  placed 
in  the  father's  custody.  <<  The  custody  of  the  father,"  says  Lord  Den- 
man,  (<  is  the  proper  legal  custody.  Where  there  is  danger  to  the  infant 
in  intrusting  it  to  the  care  of  the  father,  the  court  will  not  act  upon 
the  jurisdiction  which  they  possess.  Therefore,  if  there  were  well- 
founded  apprehensions  of  the  father's  acting  with  extreme  harshness  or 
cruelty,  or  with  gross  profligacy  or  immoral  conduct,  so  that  the  child 
would  be  in  danger  of  contamination,  the  court  would  not  order  the 
child  to  be  delivered  to  him."  And  Littledale,  J.,  said :  <<  Upon  general 
principles  of  law,  the  father  is  entitled  to  the  custody  of  the  children. 
If  they  be  of  an  age  to  judge  for  themselves,  they  have  a  right  to  deter- 
mine where  they  will  go :  but,  if  they  be  not,  it  is  the  bounden  duty 
of  the  court  to  put  them  in  that  custody  which  the  law  points  out.  Sup- 
posing the  children  were  in  the  custody  of  a  third  person,  and  the  ques- 
tion was,  whether  the  father  or  the  mother  should  be  intrusted  with 
them — ^there  could  be  no  doubt  that  the  court  would  order  them  to  be 
delivered  to  the  custody  of  the  father,  and  any  application  of  the  mother 
would  not  be  attended  to."  If  these  children  were  of  an  age  to  judge 
for  themselves,  we  might  compel  their  production.  But  this  applica- 
tion does  not  embrace  the  only  one  of  these  children  who  is  of  such 
age :  it  is  not  suggested  that  she  is  in  any  improper  custody.  As  to 
the  other  children,  I  think  the  cases  abandantly  show  that  the  primary 
right  of  custody  of  children  is  in  their  father.  I  do  not  remember  any 
case  where  a  court  of  common  law  has  interfered  in  any  way  with  that 
right.  Nor  is  there  any  dictum  that  I  am  aware  of  which  goes  to  any 
such  extent.  The  case  of  illegitimate  children  obviously  stands  upon  a 
totally  different  footing. 

♦Williams,  J. — I  am  of  the  same  opinion.   By  law,  the  father 


«' 
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has  an  undoubted  right  to  the  custody  of  his  children.     It  is  by 


no  means  clear  that  a  court  of  law  has  power  under  any  circumstances 
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to  control  or  interfere  irith  that  right.     But,  at  all  events,  no  case  for 
interference  is  made  out  upon  the  present  occasion. 

Talfoubd,  J.,  concurred.  Return  allowed. 

Thai  the  father  ij  entitled  to  the  cnstodj  of  exercise  a  discretionary  power  as  to  the  cns- 
his  infant  children,  see  Matter  of  Kottman,  2  tody,  see  Commonwealth  v.  Natt,  1  Browne, 
Hill,  S.  C.  363;  Commonwealth  9.  Addieks,  2  143;  U.  States  •.  Green,  3  Mason,  482;  State 
8erg.  A  Rawle,  174;  The  People  v.  Mercein,  3  v.  Smith,  6  Oreenl.  462;  The  People  v,  Che- 
Hill,  399;  The  State  v.  Paine,  4  Hnmph.  523;  garay,  18  Wend.  637;  Mercein  «.  The  People, 
Steele  r.  Thaeher,  Ware,  01.  25  Wend.  64;  Wood  «.  Wood,  3  Ala.  766. 

But  that  the  Court  on  a  habeai  corpus  wiU 


HAYES  V.  KEENE.    April  29. 

A  defendant  arreafeii  under  a  warrant  of  oommitment  of  a  county  court  within  three  months  from 
the  day  of  its  date,  may  lawfully  be  dttained  under  such  arrest  a/ter  the  expiration  of  the 
three  months, — notwithstanding  the  ISlst  rule  made  under  the  authority  of  the  12  A  IS  Wd. 
e.  101,  s.  12,  which  provides  that  "  warrants  of  commitment  whenever  issued,  shall  bear  data 
an  the  day  on  which  the  order  for  oommitment  is  made,  and  shall  continue  in  force  for  three 
calendar  month*  from  $uch  date,  and  no  longer." 

Trespass  for  an  assault  and  false  imprisonment. 

Plea, — that,  before  the  committing  of  the  alleged  trespasses  in  the 
declaration  mentioned,  and  after  the  9  &  10  Vict.  c.  95,  to  wit,  on  the 
let  of  November,  1847,  a  county  court,  called  the  Countj  Court  of 
Surrey,  was  duly  constituted,  to  be  holden  at  Wandsworth,  in  the 
county  of  Surrey  aforesaid,  and  the  same  court  had  from  thence  hither- 
to been  duly  holden,  at  Wandsworth  aforesaid,  under  the  said  act  of 
parliament :  That,  after  the  said  court  had  been  so  constituted  as  afore- 
said,  and  whilst  the  said  court  was  so  holden  at  Wandsworth  as  afore- 
said, and  before  the  committing  the  trespasses  in  the  declaration  men- 
tioned, to  wit,  on  the  19th  of  September,  1851,  one  Peter  Plumleyi 
then  being  the  olerk  of  the  said  county  court,  duly  issued,  under  the 
seal  of  the  said  court,  a  warrant  of  commitment,  intituled  «In  the 
County  Court  of  Surrey  holden  at  Wandsworth,  between  Alfred  Kos- 
ling,  plainftifi^  and  William  Hayes  (the  now  plaintiff),  defendant;*'  and 
directed  «<  To  the  high-bailiff  and  others  the  bailiffs  of  the  said  court, 
and  all  constables  and  peace-officers  within  the  jurisdiction  of  the  said 
court,  and  to  the  gOTernor  or  keeper  of  the  ^common  gaol  at  r^costi 
Horsemonger  Lane;"  by  which  said  warrant, — after  reciting,  ^ 
that,  at  a  court  holden  at  Wandsworth,  on  the  2d  of  May,  1850,  the 
said  Alfred  Rosling,  by  the  judgment  of  the  said  court,  in  a  certain  suit 
wherein  the  said  court  had  jurisdiction,  recovered  against  the  now 
plaintiff  the  sum  of  6L  lis.  6(2.  for  his  the  said  Alfred  Rosling's  debt, 
a&d  the  sum  of  21.  8t.  1(2.,  the  costs  of  the  said  suit,  amounting  toge- 
ther to  the  sum  of  9{.  Ot.  2(2.,  and  that  thereupon  it  was  then  and  there 

p2 
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ordered  by  the  said  court  that  the  now  plaintiff  should  pay  the  same 
to  the  clerk  of  the  said  court,  at  his  the  said  clerk's  office  in  Wands* 
worth,  by  instalments  of  the  sum  of  8«.  every  four  weeks ;  and  recit* 
ing,  that,  the  now  plaintiff  not  having  paid  the  said  sum  pursuant  to  the 
said  order,  a  summons  was,  upon  application  of  the  said  Alfred  Rosling, 
duly  issued  from  and  out  of  the  said  court  against  the  now  plaintiff,  by 
which  said  summons  the  now  plaintiff  was  required  to  appear  at  the  said 
county  court  of  Surrey,  holden  at  Wandsworth,  on  the  6th  of  March, 
1851,  to  answer  such  questions  as  might  be  put  to  him  touching  his 
estate  and  effects,  and  the  manner  and  circumstances  under  which  he 
contracted  the  said  debt  which  was  the  subject  of  the  action  in  which 
the  said  judgment  was  obtained  against  him,  and  as  to  the  means  and 
expectation  he  then  had,  and  as  to  the  property  and  means  he  then  still 
had,  of  discharging  the  said  debt,  and  as  to  the  disposal  he  had  made  of 
any  property ;  and  reciting  that  it  was  duly  proved  upon  oath  at  the  said 
last-mentioned  court,  that  the  now  plaintiff  was  personally  served  with 
the  said  summons ;  and  reciting  that  the  now  plaintiff  did  not  attend 
as  required  by  such  summons,  or  allege  any  sufficient  excuse  for  not  so 
attending,  and  that  thereupon  it  was  ordered  by  the  judge  of  the  said 
court  that  the  now  plaintiff  should  be  committed  for  the  term  of  ten 
days  to  the  common  gaol  at  Horsemonger  Lane,  in  the  county  of  Surrey, 
MQtri  ^according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
-*  vided,  or  until  he  should  be  discharged  by  due  course  of  law,— 
the  said  high-bailiff,  bailiffs,  and  others  were  thereby  required  to  take 
the  now  plaintiff  and  deliver  him  to  the  governor  or  keeper  of  the  com- 
mon gaol  at  Horsemonger  Lane,  and  the  said  governor  or  keeper  was 
thereby  required  to  receive  the  now  plaintiff,  and  him  safely  keep  in 
the  said  gaol  for  the  term  of  ten  days  from  the  arrest  under  the  said 
warrant,  or  until  he  should  be  sooner  discharged  by  due  course  of  law ; 
for  which  that  warrant  should  be  a  sufficient  warrant  to  the  said  high* 
bailiff,  bailiffs,  and  others,  and  to  the  said  governor  or  keeper  of  the 
said  common  gaol :  which  said  warrant  bore  date,  to  wit,  the  19th  of 
September,  1851,  and  was  and  is  sealed  with  the  seal  of  the  said  county 
courts  and  signed  by  the  said  Peter  Plumley,  then  being  the  clerk  of 
the  said  county  court  of  Surrey,  holden  at  Wandsworth  aforesaid :  That 
the  said  warrant,  afterwards,  and  before  the  expiration  of  three  calendar 
months  from  the  date  thereof,  and  whilst  the  same  was  in  force,  and 
before  the  committing  of  the  said  alleged  trespass,  to  wit,  on  the  19th 
of  September,  1851,  was  delivered  by  the  clerk  of  the  said  court  to  one 
William  Goff,  then  being  one  of  the  bailiffs  of  the  said  county  court  of 
Surrey,  holden  at  Wandsworth,  as  aforesaid,  to  be  executed  in  due  form 
of  law :  That,  by  virtue  of  the  said  warrant,  afterwards,  and  before  tho 
expiration  of  three  calendar  months  from  the  date  thereof,  and  whilst 
the  said  warrant  was  in  force,  and  before  the  committing  of  the  said 
supposed  trespasses,  to  wit,  on  the  16th  of  December,  1851,  the  said 
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William  GofF^  then  being  one  of  the  bailiffs  of  the  said  connt j  conrt,  did 
then,  within  the  jurisdiction  of  the  said  court,  take  and  arrest  the  now 
plaintiff  by  his  body,  and  did  then  forthwith  convey  the  now  plaintiff  to 
the  said  common  gaol  at  Horsemonger  Lane,  and  did  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  the  said  common  gaol,  and 


^before  the  expiration  of  three  calendar  months  from  the  date 
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of  the  said  warrant,  and  whilst  the  same  was  in  force,  under  and  by 
virtue  of  the  said  warrant,  deliver  the  now  plaintiff  to  the  defendant, 
who  then  was,  and  thence  hitherto  had  been,  and  still  was,  the  governor 
and  keeper  of  the  said  common  gaol  at  Horsemonger  Lane :  That  the 
defendant,  so  then  being  such  governor  and  keeper  of  the  said  common 
gaol,  did  then,  at  the  said  common  gaol,  and  before  the  expiration  of 
three  calendar  months  from  the  date  of  the  said  warrant,  and  whilst 
the  same  was  in  force,  and  under  and  by  virtue  thereof,  receive  the  now 
plaintiff  into  the  said  gaol,  into  his  the  now  defendant's  custody  as  such 
governor  and  keeper  of  the  said  common  gaol :  And  that  he,  the  de- 
fendant, being  such  governor  and  keeper  of  the  said  common  gaol, 
under  and  by  virtue  of  the  said  warrant  safely  kept  and  detained  the 
now  plaintiff  in  prison  in  the  said  common  gaol,  from  the  time  when  he 
so  received  the  now  plaintiff  into  the  said  common  gaol  as  aforesaid 
until  he  the  now  plaintiff  was  discharged  from  the  said  prison  by  due 
course  of  law,  to  wit,  for  the  said  time  in  the  declaration  mentioned, 
as  the  jiefendant  lawfully  might  for  the  causes  aforesaid,  —  which 
were  the  said  several  trespasses  In  the  declaration  mentioned ;  verifi* 
cation. 

To  this  plea  the  plaintiff  replied, — ^that,  after  the  passing  of  the  12 
fc  13  Vict.  c.  101,  intituled,  &c.,  and  before  the  issuing  of  the  warrant 
in  the  said  plea  mentioned,  to  wit,  on  the  2d  of  February,  1850,  Charles 
Christopher  Lord  Cottenham,  then  being  the  lord  chancellor,  duly  ap- 
pointed and  authorized  five  of  the  judges  of  the  courts  holden  under  the 
said  act  of  the  (enth  year  of  her  Majesty's  reign,  that  is  to  say,  Alfred 
Septimus  Dowling,  Esq.,  Serjeant-at-law,  Robert  Brandt,  Esq.,  barrister- 
at-law,  James  Espinasse,  Esq.,  barrister-at-law,  Charles  James  Oale,  Esq., 
barrister-at-law,  and  William  Turner,  Esq.,  barrister-at-law,  then  being 
five  of  the  judges  of  the  *said  courts,  to  frame  such  general  rules  ri^oQ7 
and  orders  as  to  them  should  seem  expedient,  for  and  concern-  '- 
ing  the  practice  and  proceedings  of  the  courts  holden  under  the  said 
act,  and  for  the  execution  of  the  process  of  such  courts,  and  in  relation 
to  any  of  the  provisions  of  the  said  act,  as  to  which  there  had  arisen 
doubts,  or  had  been  conflicting  decisions  in  the  said  courts ;  which  said 
judges  afterwards  and  before  the  issuing  of  the  said  warrant,  to  wit, 
on  the  day  and  year  last  aforesaid,  under  and  in  pursuance  of  the  said 
appointment  and  authority,  framed  divers  general  rules  and  orders  for 
and  concerning  the  several  matters  aforesaid,  and,  amongst  others,  the 
following  general  rule  and  order,  that  is  to  say,  «  warrants  for  commit- 
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ment,  whenever  issued,  shall  bear  date  on  the  day  on  which  the  order 
for  commitment  was  made,  and  shall  continue  in  force  for  three  calendar 
months  from  sach  date,  and  no  longer ;  but  no  order  for  commitment 
shall  be  drawn  up  or  served," — which  said  rule  and  order  was  after- 
wards,  to  wit,  on  the  Ist  of  December  in  the  year  aforesaid,  duly  certi- 
fied to  the  Bight  Hon.  Thomas,  Lord  Truro,  so  then  being  the  Lord 
Chancellor,  to  three  of  the  judges  of  the  superior  courts  of  common 
law  at  Westminster,  that  is  to  say,  to  the  Right  Hon.  Sir  John  Jervis, 
knight,  then  being  the  lord  chief  justice  of  the  court  of  Common  Fleas 
at  Westminster,  the  Hon.  Sir  W.  Erie,  knight,  then  being  one  of  the 
justices  of  the  Court  of  Queen's  Bench  at  Westminster,  and  the  Hon. 
Sir  S.  Martin,  knight,  then  being  one  of  the  barons  of  the  Court  of 
Exchequer  at  Westminster ;  which  said  three  judges  then  approved  of 
the  said  rule,  and  the  said  rule  was  forthwith  after  the  said  approval 
thereof,  and  before  the  issuing  of  the  said  warrant,  to  wit,  on  the  1st 
of  April,  1851,  laid  before  both  houses  of  parliament,  and  six  weeks 
after  the  same  had  so  been  laid  before  both  houses  of  parliament  had 
elapsed  before  the  issuing  of  the  said  warrant :  and  that,  although  the 
^oo-i  "^plaintiff  was  arrested  under  the  said  warrant  within  three  cal- 
-'  endar  months  from  the  date  thereof,  to  wit,  on  the  16th  of  De- 
cember, 1851,  and  was  imprisoned  under  colour  thereof  by  the  defend- 
ant for  a  term  not  exceeding  ten  days  from  the  said  arrest,  to  wit, 
until  and  upon  the  25th  of  December  in  the  year  aforesaid ;  yet  the 
defendant  imprisoned  the  plaintiff  and  detained  him  in  prison  in  the 
^  said  gaol  and  prison  under  and  by  colour  of  the  said  warrant,  after  the 
expiration  of  three  calendar  months  from  the  date  thereof,  to  wit,  from 
and  after  the  19th  of  December  in  the  year  last  aforesaid,  until  and 
upon  the  25th  day  of  December  in  the  year  last  aforesaid,  which  is  the 
imprisonment  and  trespass  in  the  declaration  mentioned, — ^verification. 
To  this  replication,  the  defendant  demurred  generally.  The  follow* 
ing  point  was  marked  in  the  margin, — «  The  defendant  will  argue,  upon 
this  demurrer,  that,  as  the  plaintiff  was  arrested,  and  received  by  the 
defendant  into  the  said  gaol  under  the  warrant  in  the  pleadings  men- 
tioned, within  three  calendar  months  from  the  date  of  the  warrant,  the 
defendant  was  justified  under  the  warrant,  as  the  keeper  of  the  prison 
in  the  pleadings  mentioned,  in  keeping  the  plaintiff  in  prison  for  the 
term  of  imprisonment  mentioned  in  the  said  warrant,  notwithstanding 
three  calendar  months  from  the  date  of  the  warrant  expired  before  the 
term  of  the  plaintiff's  imprisonment  mentioned  in  the  warrant  expired." 
ChanneUy  Serjt.,  in  support  of  the  demurrer. — The  question  turns 
upon  the  construction  of  the  119th,  122d,  ISlst,  and  135th  of  the 
rules  of  practice  made  under  the  authority  of  the  12  &  18  Vict.  c.  101, 
B.  12.  The  119th  rule  provides  that  «  warrants  of  execution  shall  bear 
date  on  the  day  on  which  they  are  issued,  and  shall  continue  in  force 
for  three  calendar  months  from  such  date,  and  no  longer."    Bule  122 
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eoatains  a  similar  *pronsion  as  to  successive  warrants  of  execu-  r^ooq 
tion.  Rule  181  provides  that  "  warrants  for  eommitmenty  when*  ^ 
ever  issued,  shall  bear  date  on  the  day  on  which  the  order  for  commit 
ment  was  made,  and  shall  continue  in  force  for  three  calendar  months 
from  such  date,  and  no  longer ;  but  no  order  for  commitment  shall  be 
drawn  up  or  served."  And  rule  135  contains  a  similar  provision  as 
to  successive  warrants  of  commitment.  [Jbryis,  G.  J. — This  point  wa3 
incidentally  decided  in  Ex  parte  O'Neill,  10  C.  B.  57,  where  it  was 
held,  that  a  warrant  of  commitment  for  contempt,  under  s.  99  of 
the  9  &  10  Vict.  c.  95,  for  non-appearance  on  a  judgment-summons, 
was  regular,  though  issued  more  than  six  months  after  the  date  of  the 
judge's  order, — ^notwithstanding,  that,  by  the  87th  of  the  then*existing 
rules  of  practice  of  county  courts,  a  warrant  was  to  be  current  only  for 
two  months  after  its  date.] 

GHff^rdy  contr&.(a) — The  record  shows  a  detention  of  the  plaintiff  for 
a  period  of  seven  days  after  the  warrant  of  commitment  had,  by  reason 
of  the  lapse  of  the  three  calendar  months,  ceased  to  be  of  any  force* 
[JsRVis,  G.  J.— The  102d  section  of  the  9  &  10  Vict.  c.  95,  enacts, 
"that,  whenever  any  order  of  commitment  shall  have  been  made  as 
aforesaid,  the  clerk  of  the  said  court  shall  issue  under  the  seal  of  the 
court  a  warrant  of  commitment  directed  to  one  of  the  bailiffs  of  any 
county  court,  who  by  such  warrant  shall  be  empowered  to  take  the  body 


of  the  person  against  whom  such  order  '''shall  be  made ;  and  all 
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constables  and  other  peace  officers  within  their  respective  juris- 
dictions shall  aid  in  the  execution  of  every  such  warrant ;  and  the  gaoler 
or  keeper  of  every  gaol,  house  of  correction,  and  prison  mentioned  in 
any  such  order,  shall  be  bound  to  receive  and  keep  the  defendant 
therein  until  discharged  under  the  provisions  of  this  act,  or  otherwise 
by  due  course  of  law."  The*gaoler  is  to  carry  out  the  judgment  of  the 
court :  the  warrant  alone  is  not  his  justification.]  The  gaoler  by  de- 
taining the  plaintiff  was  enforcing  the  warrant  after  it  had  ceased  to 
have  any  fbrce :  and,  by  his  plea,  he  expressly  treats  the  warrant  as 
justification.  [Jbrvis,  G.  J. — That  is  not  pointed  out  as  ground  of 
special  demurrer.  Gould  the  plaintiff  have  been  brought  up  to  be  dis- 
charged here,  on  the  ground  that  the  warrant  had  run  out  ?]  It  is 
submitted  that  he  might.  [Talfourd,  J. — The  131st  rule  providea 
that  the  warrant  of  commitment  <<  shall  continue  in  force  for  three 
calendar  months  from  its  date,  and  no  longer."  Is  it  not  an  available 
warrant  during  the  whoh  three  months?]  If  it  had  been  intended 
that  the  three  months'  limit  should  only  apply  to  the  ezecutum  of  the 
warrant,  the  rule  would  have  said  so ;  as  in  the  case  of  the  capias  under 

(•)  Th«  poliili  narked  for  argniMiit  on  the  put  of  the  pUintlfl;  wnrt,— 
"  Tbftty  by  detaining  the  plaintiff  in  enatodj  after  three  calendar  months  from  the  date  thereof 
foree  and  effeet  waa  given  to  the  warrant:  and  that  each  detention  was  eontrary  to  the  rale  let 
•m  in  Iho  replication,  whieh  rule  hM  tha  tant  and  effeet  of  an  act  of  pariiameni*' 
VOL.  XII.— 23 
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the  1  &  2  Vict.  e.  110,  the  4th  section  of  vhich  provides  that  the  writ 
shall  be  executed  «  within  one  calendar  month  after  the  date  thereof^ 
but  not  afterwards,  "(a) 

Jbrvis,  C.  J. — I  should  have  been  extremely  sorry  if  I  had  felt  my- 
self constrained  by  any  technical  construction  of  the  rule  in  question  to 
decide  in  fayour  of  the  plaintiff  upon  this  demurrer ;  for,  such  a  decision 
would  in  effect  operate  pro  tanto  a  repeal  of  the  statute.  Defendants 
would  then  take  care  to  keep  out  of  the  way  until  the  expiration  of  the 
4'2411  ^^^^^^  ^^^  ^^  hand,  and  thus  '''evade  the  judgment  of  the 
•^  court.  Construing  the  181st  rule  in  the  strictest  possible  way, 
viz.  that  the  warrant  shall  have  no  force  or  effect  after  the  expiration 
of  the  three  calendar  months ;  still,  having  received  the  prisoner  into 
his  custody  under  the  warrant  whilst  it  was  in  full  force,  the  gaoler  is 
bound  by  the  statute  to  keep  him  until  the  expiration  of  the  period 
mentioned  in  the  order  of  the  court.  I  think  we  are  doing  no  violence 
to  the  language  of  this  rule  so  to  construe  it.  The  framers  of  it  evi* 
dently  meant  to  prevent  a  plaintiff  having  the  means  of  harassing  his 
debtor  by  keeping  a  warrant  suspended  over  his  head  for  an  indefinite 
period.  But  there  can  be  no  reason,  when  once  the  warrant  is  exe- 
cuted by  a  caption,  and  it  is  altogether  removed  beyond  the  control  of 
the  party,  why  the  judgment  should  not  be  carried  into  fall  effect. 
The  fair  construction  of  the  rule  is,  that  the  warrant  shall  remain  in 
force,  for  the  purpose  of  the  defendant's  being  arrested  under  it,  for 
three  calendar  months  only ;  but  not  so  as  to  qualify  the  judgment  or 
limit  the  period  of  imprisonment.  I  therefore  think  the  defendant  is 
entitled  to  the  judgment  of  the  court. 

Cresswbll,  J. — I  am  entirely  of  the  same  opinion. 

Williams,  J. — The  plain  meaning  of  the  131st  rule,  is,  that  the 
warrant  shall  only  continue  capable  of  being  put  into  operation  for  the 
period  of  three  calendar  months ;  not  that,  the  warrant  having  been 
executed,  the  detention  under  it  shall  cease  to  be  lawful  from  the  mo- 
ment the  three  months  have  expired. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  construction  con- 
tended for  on  the  part  of  the  plaintiff  is  one  that  no  amount  of  ingenuity 
can  make  plausible.  Judgment  for  the  defendant. 

(a)  See  the  3  W.  4,  o.  89,  8.  10,  which  provides  that  '<no  writ  issued  by  authority  of  this  aot 
•baU  be  im/oret  for  more  than  four  calendar  months  from  tho  day  of  the  date  thereof,"  Ac 
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In  an  action  against  a  sheriff  and  bailiff  for  extortion  on  the  exeention  of  a  fi.  fa.'  at  the  suit  of 
the  plaintiff,  under  the  28  (eommonlj  ealled  29)  Bllt.  e.  4,  the  declaration, — after  stating  the 
delivery  of  the  writ  to  the  sheriff  to  be  exeented, — alleged  that  the  defendants,  as  sheriff  and 
bailiff,  respectively,  wrongfully,  Ac.,  received  and  took  from  the  plaintiff,  for  serving  and  exe- 
cvting  the  writ,  more  and  other  consideration  and  recompense  than  by  the  statute  in  such  case 
made, — that  it  to  •ay,  by  the  statate  passed  in  the  tw^Htjf-ninth  year  of  the  reign  of  Elisabeth, 
intituled,  Ac., — is  limited  and  appointed,  that  is  to  say,  the  defendants  then  received  and  took 
from  the  now  plaintiff,  to  wit,  SL,  for  serving  and  executing  the  said  execution,  although  they 
did  not  levy  any  turn  of  money  tokatevtr  by  virtne  or  force  of  the  said  execution,  and  were 
entitled  to  no  consideration  or  recompense  whatever  for  serving  or  executing  the  said  exeon- 
tion;  whereby  the  plaintiff  was  aggrieved,  Ac.,  <' contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,"  Ao. : — 

Held,  that  the  declaration  sufficiently  disclosed  a  cause  of  aotion  upon  the  statute;  and  that  the 
misrecital  of  it  was  immaterial,  and  might  be  rejected. 

This  was  an  action  of  debt  against  the  sheriff  of  Surrey,  for  treble 
damages,  under  the  statute  of  29  Elis.  c.  4,  for  alleged  extortion  on  the 
execution  of  a  £•  fa. 

The  first  count  of  the  declaration  stated,  that  whereas  William  John 
Roberts,  theretofore,  to  wit,  on  the  27th  of  October,  1851,  in  the  court 
of  our  lady  the  Queen  before  her  justices  at  Westminster,  by  the  con- 
sideration and  judgment  of  the  same  court,  recovered  against  the  now 
plaintiff  a  certain  debt  of  2002.,  and  also  42.  6«.  8(2.,  which  in  and  by 
the  same  court  were  then  adjudged  to  the  said  William  John  Roberts, 
and  with  his  assent,  for  his  damages  which  he  had  sustained  as  well  on 
occasion  of  the  detaining  of  the  said  debt,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended,  whereof  the  now  plain- 
tiff was  convicted, — ^as  by  the  record  and  proceedings  thereof  remaining 
in  the  same  court  at  Westminster  aforesaid  will  more  fully  appear : 
That,  the  said  judgment  being  in  full  force,  and  the  said  debt  and 
damages  remaining  unpaid  and  unsatisfied,  the  said  William  John 
Roberts  afterwards,  to  wit,  on  the  80th  of  October,  in  the  year  afore- 
said, for  the  obtaining  satisfaction  thereof,  sued  and  prosecuted  out  of 
the  said  court  a  certain  writ  of  our  said  lady  the  Queen  called  a 
testatum  fi.  fa.,  directed  to  the  sheriff  of  Surrey ;  by  which  said  writ  our 
said  lady  the  Queen  commanded  *the  said  sheriff,  that  of  the  ^4,040 
goods  and  chattels  of  the  now  plaintiff  in  his  the  said  sheriff's  *- 
bailiwick,  he  should  cause  to  be  made  the  debt  and  damages  aforesaid, 
together  with  interest  on  the  sum  of  1072.  16s.  8c2.,  at  the  rate  of  42. 
per  centum  per  annum,  from  the  said  27th  of  October  in  the  year  afore- 
said, on  which  day  the  said  judgment  was  entered  up ;  and  that  he  should 
have  that  money,  with  such  interest  as  aforesaid,  before  the  justices  of 
our  said  lady  the  Queen  at  Westminster,  immediately  after  the  execution 
thereof,  to  be  rendered  to  the  said  William  John  Roberts  for  his  debt, 
damages,  and  interest  aforesaid ;  and  that  he  should  do  all  such  things 
as  by  the  statute  passed  in  the  second  year  of  the  reign  of  our  said  lady 
the  Queen  he  was  authorized  and  required  to  do  in  that  behalf;  and  in 
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what  manner  he  should  have  executed  the  said  writ,  he  should  make 
appear  to  the  justices  of  our  said  lady  the  Queen  at  Westminster  imme- 
diately after  the  execution  thereof,  and  have  there  the  said  writ ;  which 
said  writ  afterwards,  and  hefore  the  delivery  thereof  to  the  said  sheriff 
as  thereinafter  mentioned,  to  wit,  on  the  said  80th  of  October  in  the 
year  aforesaid,  was  duly  endorsed  as  follows,  that  is  to  say,  *^Levy  107/. 
16«.  8d.,  with  interest  thereon  as  within  directed,  besides,  &c.,  and  IL 
16s.  for  writs  of  execution,  warrant,  &;c. ;"  and  which  said  writ,  so 
endorsed,  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
delivered  to  the  defendant  John  Sparkes,  who  then  and  from  thence 
until  and  at  and  after  the  committing  of  the  offence  thereinafter  men- 
tioned was  sheriff  of  the  said  county  of  Surrey,  to  be  executed  in  due 
form  of  law :  That  the  defendant  John  Sparkes,  so  being  such  sheriff  as 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  duly 
appointed  the  defendant  James  Nichols  to  be  his  bailiff  to  execute  the 
said  writ :  Nevertheless,  the  defendant  John  Sparkes  so  being  such  she- 
♦0111  '^'  ^^^  ^^^  defendant  James  Nichols  so  being  such  bailiff,  not 
•J  '*'regarding  their  duty  in  that  behalf,  nor  the  statute  in  such  case 
made  and  provided,  but  contriving  to  injure  the  plaintiff,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  by  reason  and  colour  of  their 
respective  offices  as  such  sheriff  and  bailiff  as  aforesaid,  wrongfully,  ille- 
gally, and  oppressively  had,  received,  and  took  of  and  from  the  now 
plaintiff,  for  the  serving  and  executing  of  the  said  writ  of  execution, 
more  and  other  consideration  and  recompense  than  by  the  statute  in 
such  case  made,  that  is  to  say,  by  the  statute  passed  in  the  29th  year 
of  the  reign  of  the  late  Queen  ^Elizabeth,  intituled  '^An  act  to  prevent 
extortion  in  sherifis,  under-sherifis,  and  bailifis  of  franchises  or  liberties, 
in  cases  of  execution,"  is  limited  and  appointed,  that  is  to  say,  the 
defendants  then  had,  received,  and  took  of  and  from  the  now  plaintiff  a 
large  sum  of  money,  to  wit,  8/.,  for  serving  and  executing  the  said  exe- 
cution, although  the  defendants  did  not,  nor  did  either  of  them,  levy  any 
sum  of  money  whatever  by  virtue  or  force  of  the  said  execution,  and 
were  entitled  to  no  consideration  or  recompense  whatever  for  serving  or 
executing  the  said  execution ;  and  that  thereby  the  now  plaintiff  was  and 
is  damaged  and  aggrieved,  to  the  amount  of  the  said  sum  of  money,  to 
wit,  to  the  sum  of  82.,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  thereby  and  by  force  of  the  said  statute,  an 
action  had  accrued  to  the  now  plaintiff  to  demand  and  have  of  and  from 
the  now  defendants  the  sum  of  242.,  being  treble  the  amount  of  the  said 
damages,  and  parcel  of  the  sum  above  demanded;  yet  the  defendants 
had  not  paid  the  said  sum  above  demanded,  or  any  part  thereof,  to  the 
plaintiff's  damage  of  502.,  ftc. 

To  this  count  the  defendant  demurred  specially,  assigning  for  causes,' 
amongst  others, — ^that  the  said  first  count  does  not  show  with  sufficient 
certtbinty  any  cause  of  action  against  the  defendants  in  respect  of  the 
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gam  ^claimed  by  the  plaintiff  in  the  said  first  count ; — ^that  it  does  p^^n^c 
not  show  with  sufficient  certainty  whether  the  said  sum  therein  ^ 
elaimed  by  the  plaintiff,  is  claimed  by  reason  of  there  having  been  no  seryice 
and  no  execution  of  the  writ  therein  mentioned,  or  whether  the  plaintiff 
intends  to  admit  the  service  and  execution  of  the  said  writ,  and  to  allege  that 
Buch  service  and  execution  was  not  such  a  service  and  execution  as  would  by 
law  entitle  the  defendants  to  a  consideration  or  recompense ; — that  it  is 
not  shown  with  sufficient  certainty  how  or  in  what  manner  the  defendants 
were  or  are  entitled  to  no  consideration  or  recompense  whatever  for  serving 
or  executing  the  said  execution  as  in  the  said  first  count  alleged ; — that  the 
allegation  in  the  first  count,  that  the  defendants  were  entitled  to  no  con- 
sideration or  recompense  whatever  for  serving  or  executing  the  said  exe- 
cution, involves  matter  of  law ;  and  that  the  facts  from  which  the  court 
mi^t  see  whether  or  not  such  allegation  was  well  founded,  should  have 
been  stated ;  that  the  allegation  that  the  defendants  did  not,  nor  did 
either  of  them,  levy  any  sum  of  money,  is  ambiguous  and  uncertain,  and 
does  not  show  with  sufficient  certainty  that  the  defendants  were  not 
entitled  to  some  consideration  or  recompense  for  serving  and  executing 
the  said  writ,  and  that  the  facts  ought  to  have  been  stated,  in  order  that 
it  might  be  shown  to  the  court  whether  the  same  did  amount  to  a  levy 
in  point  of  law  or  not ; — that  it  is  not  shown  with  sufficient  certainty 
whether  any  or  what  goods  of  the  plaintiff  were  taken  under  or  by  colour 
of  the  said  writ  of  execution,  or  whether  any  or  what  compromise  was 
entered  into  between  the  now  plaintiff  and  the  said  William  John  Roberts, 
80  as  to  discharge  the  defendants  from  executing  the  said  writ,  or  how 
the  said  sum  of  8/.  was  obtained  under  colour  of  their  office ; — ^that  there 
IB  no  such  statute  passed  in  the  29th  year  of  the  reign  of  Queen  Eliza- 
beth, intituled  "An  act  to  '^'prevent  extortion  in  sherifis,  under-  r*9iiA 
sheriffs,  and  bailiffB  of  franchises  or  liberties,  in  oases  of  execu-  ^ 
tion,"  as  in  the  said  first  count  of  the  declaration  mentioned,  kc. 

The  plaintiff  joined  in  demurrer. 

Pkipsanj  in  support  of  the  demurrer. — The  count  is  ambiguous :  it 
does  not  set  out  with  sufficient  certainty  what  the  sheriff  was  entitled 
to  take,  and  what  he  did  take  ;  but  there  is  a  general  allegation  that 
no  levy  took  place  at  all,  and  that  consequently  the  sheriff  was  entitled 
to  nothing  for  poundage.  The  defendant  was  not  bound  to  take  issue 
upon  what  is  or  is  not  in  law  a  levy.  It  may  be  conceded  that  the 
sheriff  is  entitled  to  no  poundage  where  there  has  been  no  levy :  but 
what  amounts  to  a  levy  is  in  many  cases  matter  of  grave  contest. 
Com.  Dig.  Pleader  (0.  76),  says,  « The  plaintiff  in  his  declaration 
ought  to  aver  every  fact,  without  being  informed  of  which  the  court 
cannot  judge  whether  the  plaintiff  has  cause  of  action.  Vide  Action 
upon  Statute  (A.  3).  As,  in  an  action  founded  on  a  statute,  the  plain- 
tiff ought  to  aver  every  fact  necessary  to  inform  the  court  that  his 
case  is  within  the  statute;  as,  in  quare  impedit  by  the  King  on  the 

Q 
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statute  13  Eliz.  c.  12,  for  not  reading  the  thirty-nine  articles,  it  ougkt 
to  be  averred  that  it  was  a  benefice  with  cure," — citing  The  Eingv.  The 
Bishop  of  Lincoln,  1  And.  62,  Bex  v.  Gibson,  2  Lutw.  1086.  [Jebvis, 
C.  J. — ^What  do  you  suggest  should  have  been  the  allegation  here  f  j 
The  declaration  should  have  alleged,  supposing  there  had  been  a  seizure, 
and  no  fruits,  that  the  sheriff  abandoned  without  levying  the  money. 
[Jbrvis,  C.  J. — Suppose  there  was  no  seizure  ?]  If  the  sheriff  levy 
under  a  fi.  fa.,  he  is  entitled  to  poundage,  though  the  parties  compro- 
mise before  sale :  Alchin  v.  Wells,  5  T.  B.  470.  If  no  seizure  had 
taken  place,  the  plaintiff  might  have  said  so.  The  allegation,  as  it 
stands,  would  rather  lead  one  to  assume  that  there  had  been  no 
"^2471  "^^^^^^^^^^  executed  because  there  was  a  compromise.    Parke, 

J  B.,  lays  it  down  in  Chapman  v.  Bowlby,  8  M.  &  W.  249,t  that 
poundage  is  payable  to  the  sheriff  in  all  cases  where  the  money  is  ob- 
tained under  compulsion  of  the  writ.  [Crbsswbll,  J. — ^Then,  a  denial 
of  a  levy  is  a  denial  that  the  money  was  obtained  under  compulsion 
of  the  writ.]  In  Ashby  v.  Barris,  2  M.  &  W.  673,t  the  Court  of  Ex- 
chequer  inclined  to  think  that  a  declaration  of  this  sort  must  state  the 
sum  actually  taken  by  the  sheriff.  [Jervis,  C.  J. — Suppose  the  sheriff 
seized,  and  was  obliged  to  pay  over  the  whole  sum  levied,  in  satisfac- 
tion of  the  landlord's  claim  for  rent, — how  should  that  be  alleged  ?] 
According  to  the  fact.  [Jkrvis,  C.  J. — Concluding,  and  so  the  de- 
fendant did  not  levy  any  money  whatever  by  virtue  of  the  execution  ?] 
Precisely  so :  and  then  the  defendants  might  have  demurred,  and  so 
had  the  judgment  of  a  court  of  error.  In  Usher  v.  Walters,  4  Q.  B. 
653  (E.  C.  L.  B.  vol.  45),  3  Gale  and  D.  594,  the  plaintiff  declared  in 
debt  against  the  sheriff,  alleging  that  the  defendant  had,  in  executing  a 
fi.  fa.  against  the  plaintiff,  levied  a  sum  of  money  named,  including 
sums  named  severally  for  expenses  and  landlord's  rent ;  and  that,  con- 
trary to  the  form  of  the  statutes,  he  took  of  the  plaintiff  more  conside- 
ration and  recompense  than  by  the  statutes  is  allowed,  that  is  to  say, 
102.  4«.  6(2.,  when  by  the  statutes  there  were  allowed  only,  &;c.  (naming 
the  several  sums),  being  at  the  rates  severally  named  for  poundage,  for 
the  warrant,  for  executing  the  warrant,  for  the  man  left  in  possession 
during  a  time  named,  for  the  sale,  and  for  the  certificate  thereof,  the 
excess  being  42.  7«.  9(2.,  whereby,  and  by  force  of  the  statute,  an  action 
accrued  to  the  plaintiff  to  demand,  &c.,  treble  the  excess :  and  it  was 
held,  on  special  demurrer,  that  the  declaration  was  bad  for  not  showing 
how  the  several  sums  which  could  legally  be  taken  were  fixed,  and  of 
what  items  the  excess  was  made  up.  <<  I  cannot  tell,"  said  Patteson, 
*9ifti  "^'^  "from  *this  declaration  how  the  excess  arises:  a  gross  sum 

-'  only  is  named."  Here,  the  substantial  complaint  is,  that  the  de- 
claration does  not  show  that  this  is  a  case  in  which  the  sheriff  was  not 
entitled  to  poundage.  The  last  ground  of  demurrer  is  clearly  fatal, — 
that  the  declaration  improperly  describes  the  statute  as  a  statute  passed 
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in  the  twenty-ninth  year  of  the  reign  of  Elizabeth.  The  statute  inti« 
tuled  «  An  act  to  prevent  extortion  in  sheriffs,  &c.,  in  cases  of  execu- 
tion," was,  in  truth,  passed  in  the  twenty-eighth  year  of  that  reign. 
The  misdescription  is  fatal :  The  King  v.  John  Biers,  1  Ad.  k  E.  827, 
8  N.  &  M.  475  (E.  C.  L.  R.  vol.  28).(a) 

WilleSj  control. — ^No  doubt,  it  is  a  mistake  to  describe  the  statute  in 
question  as  a  statute  made  and  passed  in  the  29th  year  of  the  reign  of 
Elizabeth, — ^though  it  is  so  called  in  the  books ;  the  parliament  having 
only  been  held  by  adjournment  in  that  year.  But  it  is  stated  under  a 
«<  viz.,"  and  the  allegation  was  wholly  unnecessary  to  the  maintenance 
of  the  action :  the  declaration  sufficiently  shows  that  the  defendants 
have  been  guilty  of  an  offence  against  the  statute  which  is  applicable 
to  the  case  ;  and  the  court  will  refer  it  to  the  proper  statute,  though 
the  plaintiff  has  by  mistake  given  an  erroneous  reference.  The  argu- 
ment on  the  other  side  assumes  that  there  is  something  here  for  the 
plaintiff  to  describe,  and  which  he  has  not  sufficiently  described.  That, 
however,  is  a  fallacy :  the  plaintiff  is  not  stating  something  which  has, 
but  something  which  has  not,  taken  place  under  the  writ.  Since  the 
case  of  Alchin  v.  Wells,  the  sheriff  has  always  been  considered  to  be  en- 
titled to  poundage,  where  he  has  levied  the  money  either  actually  or 
constructively.  If  he  seizes,  and  the  seizure  results  in  nothing,  either 
from  the  landlord's  claim  for  rent  ^absorbing  the  whole,  or  from  r^oAQ 
any  other  cause,  there  is  an  absence  of  levying ;  and  that  is  a  ^ 
result  in  fact,  not  a  result  in  law.  [Jervis,  C.  J. — According  to  Mr. 
Phipson's  argument,  you  must  negative  the  doing  of  every  act  which 
might  possibly  amount  to  a  levy,  as  well  as  state  affirmatively  what  was 
done.]  In  Usher  t;.  Walters,  the  declaration  did  not  show  what  had 
been  illegally  taken :  there  was  a  confusion  between  the  two  statutes 
of  29  Eliz.  c.  4,  and  7  W.  4  &  1  Vict.  c.  55,  s.  2.  Fatteson,  J.,  says : 
<<  This  action  is  founded  on  stat.  29  Eliz.  c.  4,  which  relates  only  to 
taking  more  than  the  poundage  there  limited.  Then,  stat.  7  W.  4  ft 
1  Vict.  c.  55,  s.  2,  makes  lawful  the  taking  of  such  fees  as  shall  be 
allowed  by  the  officers  under  the  sanction  of  the  judges.  It  is  now 
contended,  that,  under  the  power  given  by  the  earlier  statute,  a  party 
may  sue  for  taking  more  fees  than  are  authorized  under  the  later  statute ; 
for,  if  under  the  later  statute  fees  may  be  taken  which  could  not  be  taken 
under  the  earlier  one,  the  earlier  is  at  least  so  far  repealed.  The 
plaintiff  then  seeks  to  incorporate  the  two  statutes.  It  seems  to  me 
very  difficult  to  bring  stat.  29  Eliz.  c.  4,  to  bear  at  all  upon  the  pre- 
sent state  of  things.  But,  if  this  can  be  done,  you  must  at  any  rate 
show  how  the  different  sums  which  might  legally  be  taken  were  ascer- 
tained. That  objection  is  fatal."  The  doubt  left  by  that  case  is  in  a 
great  degree  cleared  up  by  the  subsequent  case  of  Pilkington  v.  Cooke, 
16  M.  &  W.  615,t  which  has  brought  the  form  of  declaring  in  these 

(a)  And  see  Gibbs  v.  Pike,  8  M.  A  W.  223,t  0  DowL  P.  C.  731. 
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cases  very  much  to  what  it  was  before  the  passing  of  the  7  W.  4  &  1 
Vict.  c.  55.  It  was  there  held  that  the  statute  29  Eliz.  c.  4,  is  not  re- 
pealed by  the  7  W.  4  &  1  Vict.  c.  55 ;  but  that  the  only  effect  of  the 
latter  statute,  is,  to  exempt  from  the  penalties  of  the  statute  of  Eliza- 
beth, the  cases  in  which  the  sheriff  shall  take  no  larger  fees  than  shall 
be  allowed  by  order  of  the  judges :  and  therefore,  in  a  declaration  on 
^oRfi-\  ^^®  ^^®  ^^^  ^extortion  on  the  statute  of  Elizabeth,  it  is  not  ne- 

-■  cessary  to  negative  the  defendant's  having  had  authority  under 
the  statute  of  Victoria  to  take  the  fees  complained  of ;  but  that  is 
matter  of  defence  which  should  come  by  plea.  The  form  given  in 
Chitty  on  Pleading,  7th  edit.,  Vol.  2,  p.  635,  for  a  declaration  in  case 
on  the  statute  28  Eliz.  c.  4,  against  the  sheriff  for  extortion,  at  the  suit 
of  the  plaintiff  in  the  action,  is  general. 

Phipsony  in  reply. — The  cases  show  that  a  declaration  on  this  statute 
cannot  be  good  unless  it  avers  facts  to  show  that  the  offence  contem- 
plated by  the  statute  has  been  committed.  In  Berton  v.  Lawrence,  5 
Exch.  816,t  the  Court  of  Exchequer  intimated  an  opinion,  that,  in  debt 
on  this  statute  against  the  sheriff  for  extortion  on  executing  several 
writs  of  fi.  fa.,  it  is  not  sufficient  to  allege  that  the  defendant  took  for 
the  said  executions  a  certain  sum,  being  a  larger  recompense  than  is  by 
the  statute  limited,  that  is  to  say,  £ more :  but  that  the  declara- 
tion should  state  what  he  ought  to  have  taken,  and  what  was  the  excess 
on  each  writ.  In  Wrightup  v.  Greenacre,  10  Q.  B.  1  (E.  C.  L.  R.  vol. 
59),  the  declaration  disclosed  the  precise  nature  of  the  alleged  ex- 
tortion. 

*  Jbrvis,  C.  J. — ^It  seems  to  me  that  there  is  nothing  in  either  of  the 
points  urged  on  the  part  of  the  defendants.  The  declaration  alleges 
that  the  defendants,  as  sheriff  and  bailiff,  respectively,  wrongfully,  ille- 
gally, and  oppressively  had,  received,  and  took  of  and  from  the  plain- 
tiff, for  the  serving  and  executing  the  writ  of  execution,  more  and 
other  consideration  and  recompense  than  by  the  statute  in  such  case 
made, — that  is  to  say,  by  the  statute  passed  in  the  twenty-ninth  year 
of  the  reign  of  the  late  Queen  Elizabeth,  intituled  «  An  act  to  prevent 
extortion  in  sheriffs,  undersheriffs,  and  bailiffs  of  franchises  or  liberties, 
^or-f-i  in  cases  of  execution," — is  limited  and  ^appointed,  that  is  to  say, 

-*  the  defendants  then  had,  received,  and  took  of  and  from  the  now 
plaintiff  a  large  sum  of  money,  to  wit,  82.,  for  serving  and  executing 
the  said  execution,  although  the  defendants  did  not,  nor  did  either  of 
them,  levy  any  sum  of  money  whatever  by  virtue  or  force  of  the  said 
execution,  and  were  entitled  to  no  consideration  or  recompense  what- 
ever for  serving  or  executing  the  said  execution,  &g.  I  think  the  ground 
of  complaint  is  not  only  stated  correctly,  but  is  stated  in  the  only  way 
in  which  it  could  have  been  stated.  If  the  defendants'  argument 
amounts  to  anything,  a  plaintiff,  in  declaring  upon  this  statute,  must 
show  every  conceivable  mode  of  executing  the  writ  which  would  con 
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Btrnctively  amount  to  a  levy,  and  then  negative  each  specifically.  That 
clearly  cannot  be  necessary.  If  the  allegation  here  is  sufficiently  cer- 
tain, the  defendant  might  and  ought  to  haye  traversed  it.  As  to  the 
misrecital  of  the  statute,  that  is  quite  immaterial.  It  was  enough  to 
state  that  the  thing  done  was  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

Gresswell,  J. — I  am  of  the  same  opinion.  If  the  year  of  the  reign 
were  really  material,  we  could  not  reject  the  viz.  But  the  declaration 
goes  on  to  say  that  the  matter  charged  was  done  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  and  that  clearly  is  suf« 
ficient.  From  the  allegation  in  the  declaration,  that  the  defendants 
<<did  not  levy  any  sum  of  money  whatever  by  virtue  or  force  of  the 
said  execution,"  I  understand  the  plaintiff  to  mean  that  the  defendants 
did  nothing  which  amounted  to  a  levy.  The  defendant  is  not  by  this 
form  of  pleading  deprived  of  the  opportunity  of  raising  the  question 
upon  the  record;  for,  if  he  traversed  this  allegation,  it  would  be  for  the 
judge  to  say  whether  or  not  that  which  was  done  amounted  in  law  to 
a  levy,  and  the  defendant  might  tender  a  bill  of  exceptions. 

^Williams,  J. — I  am  of  the  same  opinion.     I  think  all  the 


roles  of  pleading  are  satisfied  by  this  declaration. 


[*252 


Talfourd,  J.,  concurred.  Judgment  for  the  plaintiff. 


WARD  V.  The  Right  Honourable  Lord  LONDESBOROUGH. 

Jan.  14. 

Tbe  plaintiff  reoeired  a  letter  of  alloimenty  aUattiiig  him  100  iihares  in  a  projeeted  ndlwaji  upon 
which  he  paid  a  deposit  of  2/.  2«.  per  shares  With  the  letter  of  allotment,  the  board  of  ^Breoton 
(one  of  whom  was  the  defendant)  caused  to  be  sent  to  the  plaintiff  a  circular  containing,  amongst 
others,  the  following  provision : — **  In  the  event  of  the  act  not  being  obtained,  the  directors 
imdertake  to  retom  the  whole  of  the  deposits,  without  deduction." 

There  was  no  evidence  of  any  application  bj  the  plaintiff  for  shares,  or  that  his  allotted  shares  had 
been  exchanged  for  scrip ;  and  it  appeared  that  he  had  never  signed  the  parliamentary  contract 
or  subscribers'  agreement    The  project  proving  abortive, — 

Held, — first,  that  money  had  and  received  lay,  to  recover  back  the  deposit  paid : 

Secondly,  that  the  letter  of  allotment  and  circular  were  admissible  in  evidence  without  being 
stamped,  inasmuch  as  they  did  not  constitute  the  whole  agreement  between  the  directors  and 
tbe  aUotteet: 

Thirdly,  that  the  sending  of  the  letter  of  allotment  and  circular  to  the  plaintiff,  was  sufficiently 
proved  by  the  statement  of  the  secretary  of  the  company,  that  he  had  received  instructions  to 
send  them  to  all  the  aUottees,  that  the  plaintiff  was  one  of  them,  and  that  he  believed  he  had 
sent  them  to  him. 

Assumpsit  for  money  lent,  money  had  and  received,  and  money  found 
due  upon  an  account  stated.     Plea,  non  assumpsit. 

The  action  was  brought  to  recoyer  the  sum  of  2102.,  being  the  amount 
paid  by  the  plaintiff  as  a  deposit  on  one  hundred  shares  in  The  Dover 
and  Deal  Railway  Company,  Jl3LC.iA.UT;||4'UL^  >**fct 

VOL.  xn.— 24  Q  2        ^ 
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The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  Michaelmas  Term  last.     The  facts  were  as  follows : — 

The  Dover  and  Deal  Railway  Company  was  provisionally  registered 
on  the  2d  of  October,  1845.  The  requisite  number  of  subscribers' 
names  was  obtained,  and  the  bill  for  incorporating  the  company  was 
brought  before  parliament  in  the  session  of  1846,  but  xeported  against, 
^oeq-i  ^h®  defendant  was  a  member  of  the  provisional  ^committee, 
-'  and  also  of  the  managing  committee,  from  the  inception  of  the 
undertaking.  He  took  an  active  part  in  the  proceedings,  and  frequently 
occupied  the  chair  at  the  meetings  of  the  committee.  The  first  meeting 
which  the  defendant  attended,  was  held  on  the  1st  of  November,  1846. 
The  defendant  was  the  chairman  of  that  meeting,  and  signed  the 
minutes  as  such;  and  the  managing  committee,  of  which  he  was  a 
member,  was  then  appointed.  Another  meeting  was  held  on  the  7th 
of  November  in  the  same  year,  at  which  the  defendant  was  also  present. 
Several  other  meetings  were  held  between  the  1st  of  December,  1845, 
and  the  22d  of  April,  1846,  many  of  which  the  defendant  attended : 
but  it  did  not  appear  that  he  was  present  at  any  meeting  held  after 
that  date. 

Shortly  after  the  formation  of  the  company,  a  negotiation  was  opened 
between  the  managing  committee  and  the  directors  of  the  South-Eastern 
Railway  Company,  the  object  of  which  was  to  amalgamate  the  two 
companies,  so  far  as  related  to  the  line  from  Dover  to  Deal,  the  South- 
Eastern  Railway  Company  being  desirous  to  continue  their  line  to 
Deal;  and  an  arrangement  was  then  entered  into  (which  had  since 
been  repudiated  by  the  South-Eastern  Railway  Company),  that,  in  the 
event  of  the  Dover  and  Deal  Railway  Company  obtaining  their  act  of 
incorporation,  the  shareholders  in  the  latter  company  should  be  entitled 
to  stock  in  the  South-Eastern  Railway  Company ;  and,  in  the  event  of 
the  Dover  and  Deal  Railway  Company  failing  to  obtain  their  act,  then 
that  the  South-Eastern  Railway  Company  would  indemnify  the  Dover 
and  Deal  Railway  Company  against  all  expenses,  and  so  enable  the 
latter  company  to  return  to  their  shareholders  all  the  deposits  paid  up. 

In  consequence  of  that  arrangement,  a  meeting  of  the  committee  of 
the  Dover  and  Deal  Railway  Company  was  held  on  the  24th  of  January, 
HiOKA-]  18^6,  at  which  ^meeting  the  defendant  presided,  when  the  fol- 
-*  lowing  letter  was  read  and  approved,  and  ordered  to  be  circu- 
lated : — 

<<  7,  Coleman  Street,  Jan.  24,  1846. 
a  Dover  and  Deal  Railway. 

«In  forwarding  to  you  the  accompanying  letter  of  allotment,  the 
directors  desire  to  explain  that  they  have  delayed  issuing  any  shares 
until  the  standing-orders  of  both  Houses  of  Parliament  had  been  com- 
plied with,  and  certain  arrangements  entered  into  with  the  South- 
Eastern  Company  had  been  brought  to  a  conclusion. 


12  COMMON  BBNOH.    (3  J.  SCOTT.)  2M 


«Tbe  directors  have  now  the  greatest  satisfaction  in  stating  the 
arrangements  with  the  Sonth-Eastem  Company  have  been  concladed; 
and  thej  are  folly  justified  in  asserting  that  the  company  will  be 
placed  in  such  a  position  as  to  insure  its  proprietary  against  loss : 
BXkdy  in  the  event  of  the  passing  of  the  bill,  shares  in  the  South-Eastern 
Railway  will  be  allotted  to  the  proprietors,  in  lieu  of  stock  in  this  com* 
pany, 

«<  The  directors,  in  making  this  announcement,  feel  that  the  affairs 
of  the  company,  as  now  settled,  are  on  such  a  basis  as  to  insure  import- 
ant advantages  to  its  proprietors,  and  to  warrant  the  directors  in  pro* 
oeeding  to  parliament  with  the  undertaking,  with  every  expectation  of 
success. 

^^In  the  event  of  the  act  not  being  obtained^  the  directore  undertake  to 

return  the  whole  of  the  depoeiia^  without  deduction. 

"By  order, 

«S.  P.  Hook,  )  t  •  *  a  r  *      »» 

"G.T.Thompson,  }  Jo^^t  Solicitors. 

The  secretary,  who  was  called  to  prove  the  sending  of  this  circular 
and  the  letter  of  allotment,  stated,  that  general  directions  had  been 
given  by  the  board  of  directors  to  send  them  to  all  who  had  applied  for 
shares ;  that  some  were  posted  by  himself,  and  some  by  other  persons ; 
that  *he  did  not  know  whether  he  had  sent  them  to  the  plaintiff  rn^g^eK 
or  not,  but  to  the  best  of  his  belief  he  had.  ^ 

The  letter  of  allotment  was  in  the  following  form : — 
a  Dover  and  Deal  Railway. 
"  100  shares :  deposit,  2  guineas  per  share. 

"  I  have  to  inform  you  that  the  provisional  directors  have  on  appli- 
cation allotted  to  you  one  hundred  shares  in  this  undertaking,  and  that 
the  deposit  thereon  must  be  paid  to  one  of  the  under-mentioned  bankers 
on  or  before  the  6th  of  February  next,  otherwise  the  allotment  will  be 
void. 

"On  presentation  of  this  letter,  and  payment  of  the  deposit,  the 
bankers  will  give  a  receipt,  which  will  be  exchanged  for  scrip,  on  your 
executing  the  parliamentary  contract  and  subscribers'  agreement." 

At  the  bottom  of  this  document  was  the  bankers'  receipt  for  2102., 
which  was  proved  to  have  been  paid  in  by  the  plaintiff  to  the  account 
of  "  The  provisional  committee  of  the  Dover  and  Deal  Railway,"  at 
the  Commercial  Bank  of  London,  on  the  6th  of  February,  1846. 

There  was  no  evidence  of  any  application  by  the  plaintiff  for  shares, 
or  that  his  allotted  shares  had  been  exchanged  for  scrip ;  and  it  appeared 
that  he  had  never  signed  the  parliamentary  contract  or  subscribers' 
agreement. 

On  the  part  of  the  defendant  it  was  submitted, — ^first,  upon  the 
authority  of  Clements  v.  Todd,  1  Exch.  268,t  and  Ashpitel  v.  Sercombe, 
5  Exch.  147,t  that,  the  plaintiff  having  paid  the  money  upon  the  con- 
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tract  mentioned  in  the  letter  of  allotment,  money  had  and  received 
would  not  lie  to  recover  it  back,  whether  he  had  signed  the  parliament* 
ary  contract  and  subscribers'  agreement  or  not,  the  agreement  to  sign 
being  for  this  purpose  tantamount  to  actual  signature, — secondly,  that 
the  circular  and  letter  of  allotment  were  respectively  inadmissible  for 
i^necn  ^ant  of  stamps, — thirdly,  that  there  was  no  evidence  of  *the 
^  sending  of  the  circular  and  letter  of  allotment  to  the  plaintiff. 

These  several  objections  were  overruled,  and  his  lordship  directed  a 
verdict  to  be  entered  for  the  plaintiff  for  the  amount  claimed. 

Byle$y  Serjt.,  now  moved  for  a  new  trial  on  the  ground  of  misdirec- 
tion.— 1.  Clements  v.  Todd,  1  Exch.  268,t  is  a  distinct  authority  that 
this  action  for  money  had  and  received  is  not  maintainable.  There,  the 
plaintiff  signed  an  application  for  shares  in  a  company  provisionally 
registered:  the  application  contained  the  usual  undertaking  to  sign 
the  parliamentary  contract  and  subscribers'  agreement,  when  required : 
the  plaintiff  had  no  letter  of  allotment,  but,  having  paid  the  deposit, 
received  scrip-certificates  in  the  usual  form,  stating  that  '<  the  sub- 
scribers' agreement  and  parliamentary  contract  had  been  signed  by  the 
person  to  whom  the  certificate  was  issued :"  the  plaintiff,  in  fact,  never 
signed  either  the  subscribers'  agreement  or  parliamentary  contract : 
and,  the  scheme  proving  abortive,  he  brought  an  action  for  money  had 
and  received,  to  recover  back  the  deposit :  but  it  was  held  that  he  had 
placed  himself  in  the  same  situation  as  if  he  had  signed  the  subscribers' 
agreement  and  parliamentary  contract,  and  therefore  could  not  recover. 
The  decision  in  Ashpitel  t;.  Sercombe,  5  Exch.  147,t  proceeded  expressly 
upon  the  particular  facts  of  that  case. 

2.  The  circular  of  the  24th  of  January,  1846,  was  evidence  of  the 
contract  between  the  plaintiff  and  the  company,  and  therefore  should 
have  been  stamped :  as  also  should  the  letter  of  allotment.  In  Vollans 
v.  Fletcher,  1  Exch.  20,t  where  the  letter  of  allotment  was  held  not  to 
require  a  stamp,  no  letter  of  application  was  put  in.  [Orbsswbll,  J.— 
Why  are  we  to  assume  that  there  was  one  ?  In  the  ordinary  case  of  an 
*2571  ^S'*®^"^^^^  ^^^  ^  *lease,  signed  by  the  lessor  only,  the  lessee  doing 
-^  nothing  but  entering  upon  the  possession,  nobody  ever  dreamt 
that  a  stamp  was  not  requisite.  [Crbsswell,  J. — The  plaintiff  was 
not  bound  by  his  proposal.]  By  that  and  the  assent  taken  together. 
[Williams,  J. — Willey  v.  Parratt,  8  Exch.  211,t  seems  to  meet  your 
objection.  There,  to  a  letter  in  the  ordinary  form,  applying  for  shares 
in  a  projected  railway  company,  the  plaintiff  received  in  answer  a  letter 
of  allotment,  headed  "not  transferable,"  and  requiring  him  to  pay  a 
deposit  of  21.  2«.  per  share.  The  words  relating  to  the  deposit  were 
erased,  and  the  letter  was  endorsed  with  a  memorandum,  that  the  com- 
mittee of  management,  being  of  opinion  that  it  would  be  an  accommo- 
dation to  the  subscribers  if  they  were  allowed  the  option  of  either  pay- 
ing the  whole  or  a  portion  of  their  deposit  at  that  time,  and  the 
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romaindcr  at  a  future  day,  and  considering  it  unnecessary  to  lock  up 
the  large  sum  of  money  over  and  above  what  any  expenses  could 
require,  in  the  then  state  of  the  money  market,  there  being  no  necessity 
for  so  doing,  proceeded  to  state  that  the  plaintiff  was  directed  to  pay 
10^.  per  share  on  a  certain  day,  and  12.  12«.  per  share  on  a  subsequent 
day.  The  scheme  failed,  the  money  having  been  expended  in  preliminary 
expenses.  In  an  action  brought  to  recover  back  the  deposit  paid  of 
10^.  per  share, — it  was  held,  that  the  letter  of  allotment  did  not  require 
a  stamp ;  and  that  the  committee  of  management  were  empowered  to 
expend  the  money  in  such  preliminary  expenses,  and  therefore  that  the 
plaintiff  was  not  entitled  to  recover.  <<  The  plaintiff,"  says  Pollock,  C. 
B.,  « applied  for  shares  by  letter,  offering  certain  terms;  the  letter  of 
allotment  allotted  shares  on  different  terms.  These  two  letters  did  not 
eonstitute  any  agreement  between  the  parties.  The  contract  arises 
from  the  offer  contained  in  the  letter  of  allotment,  and  the  acceptance, 
of  it  by  the  plaintiff,  by  complying  with  its  terms  in  Spaying  the  r^coeo 
money,  &c.  The  entire  contract  between  the  parties,  therefore,  ^ 
is  not  in  writing,  and  cannot  be  stamped.  On  the  authority  of  YoUans 
«.  Fletcher,  we  are  of  opinion  that  the  letter  of  allotment  was  properly 
received  in  evidence  without  a  stamp."  Maule,  J.,  referred  to  Yaughton 
V.  Brine,  1  M.  &;  6.  359,  1  Scott  N.  R.  258,  and  Chaplin  v.  Clarke,  4 
Exch.  403. t]  No  evidence  having  been  given  of  the  letter  of  applica* 
tion,  it  must  be  assumed  that  it  did  not  differ  from  the  letter  of  allot- 
ment. [Jeryis,  C.  J. — In  Moore  v.  Grarwood,  4  Exch.  681,t  in  an 
action  for  money  had  and  received,  by  an  allottee  of  railway  scrip,  for 
the  recovery  of  his  deposit,  on  the  abandonment  of  the  scheme,  the 
letter  of  allotment  was  offered  in  evidence  by  the  plaintiff,  who  called 
«pon  the  defendant  to  produce  the  letter  of  application,  which  he 
refused  to  do :  and  it  was  held,  in  error  upon  a  bill  of  exceptions,  that, 
imder  such  circumstances,  the  letter  of  allotment  was  receivable  in 
evidence  without  a  stamp,  as  there  was  no  presumption  that  the  two  i 

letters  were  ad  idem,  and  that  the  contract  depended  upon  them  alone.]  | 

That  is  a  very  different  case.  Where  a  document  is  called  for,  ou 
notice,  and  not  produced,  the  party  failing  to  produce  it  cannot  raise 
the  objection  of  want  of  stamp.(a)  A  unilateral  agreement  on  the  part 
of  the  company,  to  be  made  binding  by  something  afterwards  r^ot^a 
*to  be  dbne  by  the  allottee,  falls  distinctly  within  the  stamp-act.  ^ 
[Maulb,  J. — ^That  is  directly  contrary  to  the  two  cases  of  Chaplin  v. 
Clarke,  and  Moore  v.  Garwood.     How  does  it  appear  here  that  the 

(a)  Sm  Crowther  «.  Salomons,  6  C.  B.  768  (B.  C.  L.  R.  toL  60).  There,  upon  the  defeodaat'i 
mffutHf  after  noUee,  to  prodace  at  the  trial  the  original  of  an  agreement  on  which  the  plaintiff 
relied,  a  witness  for  the  plaintiff  produced  an  onstamped  copy ;  bnt»  on  his  cross-ezaminatioB^ 
he  stated  that  the  original  agreement  was  not  stamped  at  the  time  it  was  ezeoated  and  acted 
«poa ;  and  it  appeared  that  the  plaintiff's  attome j  had  had  inspeotion  of  the  original  shortly 
before  the  action:  and  it  was  held,  that  the  presumption  of  the  dooament's  being  regalarl|r 
stamped, — which  wonld  have  arisen  from  the  defendant's  relhsal  to  produoe  lt^~being  thus  n. 
ftMted,  Um  eop7  was  pffoperly  i^eetei. 
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application  for  shares  was  in  irriting  ?]  It  does  not  appear :  the  argu- 
ment assames  that  it  was  not.  Suppose  all  that. is  to  be  done  on  the 
one  side  is  in  writing,  and  on  the  other  an  act, — would  not  a  stamp  be 
necessary  ?  [Maulb,  J. — "So.  The  writing  wonld  not  be  evidence  of 
a  contract  alone.]  In  Ramsbottom  i;.  Mortlej,  2  M.  &  Selw.  446,  a 
written  paper  signed  by  the  auctioneer,  and  delivered  to  the  bidder,  to 
whom  lands  were  let  by  auction,  containing  the  description  of  the  lands, 
the  term  for  which  they  were  let  to  the  bidder,  and  the  rent  payable, — 
was  held  to  require  a  stamp,  under  the  48  6.  8,  c.  149,  sched.  part  1, 
tit.  Agreement^  which  imposed  a  duty  <<on  any  agreement  or  minute  or 
memorandum  of  any  agreement,  whether  the  same  shall  be  only  evidence 
of  a  contract,  or  obligatory  on  the  parties  from  its  being  a  written 
instrument;"  which  are  the  words  of  the  statute  now  in  force. 
[Maulb,  J. — The  auctioneer  was  the  agent  of  both  parties.]  It  is  not 
so  put  by  the  court.  Lord  EUenborough  says  :  <<  It  may  not  be  evi- 
dence of  the  whole  contract,  but  it  is  evidence  of  a  material  part.  If 
a  necessary  part  in  the  proof  of  the  contract,  I  think  it  ought  to  be 
stamped."  And  Dampier,  J.,  says :  <<This  may  not  be  such  a  memo- 
randum of  the  contract  as  would  satisfy  the  statute  of  frauds,  but  it  is 
such  a  memorandum  of  an  agreement  as  requires  a  stamp.  It  is  not  evi- 
dence of  the  entire  contract,  but  is  a  memorandum  signed  by  the  agent 
of  one  of  the  parties j  and  surely  that  is  evidence  of  the  contract." 
[Maulb,  J. — That  certainly  is  inconsistent  with  what  is  said  in  Moore 
V.  Garwood.  Willl/lms,  J. — In  Drant  v.  Brown,  8  B.  &  C.  665  (E.  0. 
L.  R.  vol.  10),  5  D.  &  R.  682  (E.  C.  L.  R.  vol.  16),  A.  entered  into  a 
written  agreement  with  B.  for  the  hire  of  a  piece  of  land  for  the  pnr- 
*^(\01  P^^^  ^^  making  bricks.  *C.  afterwards  made  an  offer  in  writing 
-^  to  let  another  piece  of  land  to  A.  upon  the  terms  contained  in 
the  agreement  between  him  (A.)  and  B.,  and  at  a  subsequent  time,  A. 
verbally  accepted  this  offer :  in  an  action  by  0.  for  a  breach  of  some  of 
the  terms  of  this  contract, — it  was  held,  that  the  written  offer  made  by 
G.  was  admissible  in  evidence  without  being  stamped.  Holroyd,  J., 
there  said :  «<  A  stamp  is  not  necessary  to  every  writing  given  in  evi- 
dence to  support  an  agreement,  but  only  to  agreements  themselves,  or 
minutes  or  memorandums  of  agreements.  This  was  a  mere  proposal :  if 
it  had  been  accepted  by  writing,  that  must  have  been  stamped,  but, 
being  accepted  by  parol,  the  agreement  was  in  law  a  parol  agr^ment." 
Maulb,  J. — The  decision  of  the  Exchequer  Chamber  in  Moore  t;.  Gar- 
wood proceeded  very  much  upon  the  authority  of  Drant  v.  Brown.  To 
make  an  agreement  chargeable  with  stamp-duty,  it  must  contain  the 
whole  terms  agreed  on.  Jervis,  G.  J. — A  bill  of  exceptions  was  tendered 
to  me  at  the  trial.  I  understood  the  defendant  meant  to  go  to  the 
Exchequer  Ghamber.  Maulb,  J. — The  cases  are  so  numerous  in  the 
Exchequer  Ghamber,  that  he  had  better  go  to  the  House  of  Lords.] 
8.  There  was  no  evidence  of  the  sending  of  «4^he  circular  ai^d  lettex 
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of  allotment  to  the  plaintiff.  [jBRViSy  C.  J. — The  evidence  was 
reasonably  precise.  The  fair  presamption  is  that  he  received  them. 
Oresswbll,  J. — The  plaintiff  was  an  allottee.  He  produces  a  letter, 
which,  according  to  the  evidence  of  the  secretary,  has  that  gentleman's 
handwriting  upon  it.  The  secretary  had  directions  to  send  such  a 
letter,  and  he  believed  he  had  sent  it.  What  more  could  be  required  ? 
If  the  plaintiff  had  no  letter  of  allotment,  he  paid  his  money  under  a 
mistake,  and  the  defendant  has  no  right  to  retain  it.]  Much  more  than 
the  witness's  belief,  it  is  submitted,  should  be  required  in  a  case  like 
this. 

^Maulb,  J. — The  observations  which  we  have  made  upon  the  r^cOAi 
several  cases  cited  seem  to  me  sufficiently  to  dispose  of  all  the  '- 
objections.    By  those  authorities  we  are  bound.    I  therefore  think  there 
should  be  no  rule. 

The  rest  of  the  court  concurrmg.  Rule  refused. 


RANDALL  v.  MOON.    ApHl  24. 

Two  Mtions  haviag  been  brought  upon  a  bill  of  exebaoge, — the  one  against  the  drawer,  the  otbar 
againit  the  aeoeptor, — ^the  defendant  in  the  first  action  obtained  a  judge's  order  for  a  stay  of 
proeeedingt  on  payment  of  debt,  interest,  and  eosts: — Held,  that  the  payment  nnder  that  order 
eoald  not  be  pleaded,  in  bar  of  the  farther  maintenanee  of  the  second  action,  as  a  payment  in 
nlisfaetioD  and  disoharge  of  the  eanses  of  action  against  the  acceptor,  or  relied  on  as  a  ground 
for  reduction  of  damages. 

This  was  an  action  of  assumpsit  on  a  bill  of  exchange  for  49Z.  18«., 
drawn  by  one  W.  A.  Turner  upon  and  accepted  by  the  defendant,  and 
endorsed  by  Turner  to  one  Worms,  and  by  him  to  the  plaintiff. 

Plea, — to  the  further  maintenance  of  the  action, — that,  after  the  bill 
became  and  was  due  and  payable,  and  whilst  the  plaintiff  was  the  holder 
thereof,  to  wit,  by  reason  of  the  said  endorsement  thereof  to  him  in  the 
declaration  mentioned,  and  after  the  issuing  of  the  writ  of  summons  in 
this  cause,  the  said  W.  A.  Turner  in  the  declaration  mentioned,  to  wit, 
«t  the  request  of,  and  for  and  on  behalf  of  the  defendant,  paid  to  the 
plaintiff,  who  then  accepted  and  received  of  and  from  the  said  W.  A. 
Tomer,  a  large  sum  of  money,  to  wit,  a  sum  amounting  in  the  whole  to 
all  the  moneys  in  the  declaration  mentioned,  in  satisfaction  and  discharge 
of  all  the  causes  of  action  in  the  declaration  mentioned ;  and  the  said  W. 
A*  Turner  thereupon  became  entitled  to  have  the  said  bill  delivered  up  to 
him  by  the  plaintiff;  and  the  defendant  further  said  that  the  plaintiff 
was  not  suing  in  this  action  as  trustee  of,  or  for  the  benefit  of,  the  said 
W.  A.  Turner, — ^verification  and  prayer  of  judgment  if,  &c. 

Replication, — ^that  the  said  W.  A.  Turner  did  not,  for  or  on  behalf 
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^o/>oi  ^^  ^^^  defendant,  pay  to  the  plaintiff,  nor  *did  the  plaintiff  reoeiye, 
-'  the  money  in  satisfaction  of  the  said  causes  of  action  in  the  declara- 
tion  mentioned. 

The  cause  was  tried  before  Manle,  J.,  at  the  first  sitting  at  Westmin- 
ster in  this  term.  It  appeared  that  the  bill  was  accepted  by  the  defend- 
ant for  Turner's  accommodation,  but  that  the  plaintiff  had  no  notice  of 
that  fact ;  that  the  bill  became  due  on  the  4th  of  March  last ;  that,  on 
the  6th,  two  actions  were  commenced  upon  it,— one  against  Turner,  the 
other  against  the  now  defendant ;  that,  on  the  18th,  a  summons  was  taken 
out  in  the  action  of  Randall  v.  Turner,  returnable  on  the  16th,  to  stay  pro- 
ceedings in  that  action,  upon  payment  of  the  debt  and  interest  and  costs ; 
that  that  summons  was  opposed  by  the  plaintiff,  but  the  judge  made  an 
order  for  staying  the  proceedings  accordingly ;  that  the  amount  of  the 
bill  with  interest  and  costs  was  paid  on  the  same  day,  with  the  drawer's 
money ;  and  that,  on  the  22d,  the  declaration  in  this  action  was  delivered. 

Two  letters,  dated  respectiyely  the  19th  and  2l8t  of  March,  from  the 
plaintiff's  attorney  to  the  defendant,  intimating  that  he  should  proceed 
unless  the  costs  were  paid,  were  put  in. 

Upon  these  facts,  the  learned  judge  directed  a  verdict  to  be  entered 
for  thq  plaintiff  for  502.,  the  amount  of  the  bill  and  interest ;  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him,  or  to  reduce 
the  damages  to  2Z.  2$. 

Mdcnamara  now  moved  accordingly. — In  Jones  v.  Broadhurst,  9  C. 
B.  178  (E.  C.  L.  B.  vol.  67),  where  this  matter  underwent  much  con- 
sideration, it  was  held  that  satisfaction  of  a  bill  as  between  a  drawer  or 
endorser  and  an  endorsee,  whether  before  or  after  the  bill  becomes  due, 
does  not  necessarily  enure  as  a  satisfaction  on  behalf  of  the  acceptor,  or 
operate  to  discharge  him  from  liability  to  the  endorsee :  but  the  facts  of 
♦9(t^l  that  case  are  somewhat  ^different  from  the  facts  here.  [Jbrvis, 
^  G.  J. — Is  the  payment  of  debt  and  costs,  under  a  judge's  order, 
in  the  one  action,  and  the  acceptance  thereof,  a  payment  and  accept- 
ance in  accord  and  satisfaction  of  the  plaintiff's  claim  in  the  other 
action  ?  That  would,  in  effect,  be,  making  an  order  to  pay  a  smaller 
sum  in  satisfaction  of  a  larger.]  The  plea  avoids  the  objections  thai 
were  fatal  to  the  plea  in  Jones  v.  Broadhurst.  <«  The  plea,"  says  Cress- 
well,  J.,  in  delivering  the  judgment,  <<  does  not  allege  whether  such 
satisfaction  was  given  and  accepted  before  or  after  the  bill  became  due, 
nor  is  it  averred  to  have  been  at  the  request,  or  for  or  on  behalf  of  the 
defendant,  or  in  satisfaction  of  his  liability  upon  the  bill,  or  of  the 
<^u8e  of  action  of  the  plaintiffs  against  him :  nor  does  it  in  any  way 
connect  the  defendant  with  the  transaction,  or  show  any  privity  between 
him  and  the  parties  to  the  satisfaction  given,  except  so  far  as  suck 
pfurties  were  the  drawers  of  the  bill,  and  the  defendant  was  the  ac- 
ceptor." Those  difficulties  do  not  present  themselves  in  the  present 
case.    Here,  the  bill  could  not  have  been  re-issued  after  the  payment 
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by  the  drawer :  Lazarus  v.  Gowie,  2  Gale  k  D.  487 :  and  there  was  that 
sort  of  legal  privity  between  the  defendant  and  Turner,  the  absence  of 
which  was  so  much  relied  on  in  Jones  v,  Broadhurst, — Turner  being  the 
person,  as  between  him  and  the  defendant,  prinuirily  liable  on  the  bill. 
[Gkesswell,  J. — The  plea  states  that  Turner  paid  the  amount  at  the 
request,  and  for  and  on  behalf  of  the  defendant.  Where  a  debtor  pays 
his  debt,  he  pays  it  on  his  own  behalf.]  The  proof  of  payment  by 
Turner  in  substance  proves  the  allegation  in  the  plea.  The  cause  of 
action  is  the  debt ;  that  is  satisfied.  The  plaintiff  had  no  right  to  con- 
tinue the  action  for  nominal  damages  and  costs :  Beaumont  v.  Great- 
head,  2  0.  B.  494  (E.  C.  L.  R.  vol.  52).  There,  A.  being  sued  on  a 
joint  and  several  promissory  note  made  by  himself  and  by  B.  and  0., 
^pleaded  that  he  paid  to  the  plaintiff,  and  the  plaintiff  accepted 
and  received,  the  moneys  in  the  declaration  mentioned,  in  full 
satisfaction  and  discharge  of  the  debt  and  damages  in  the  declaration 
mentioned :  and  it  was  held,  that  the  plea  was  sustained  by  proof  that 
the  amount  of  the  note  was  paid  by  C. ;  and  that  the  jury  were  not 
bound  to  give  nominal  damages,  though  the  money  was  not  paid  until 
some  time  after  the  maturity  of  the  note.  [Jervis,  C.  J. — There,  the 
payment  was  before  the  commencement  of  the  action.]  In  Thame  v. 
Boast,  12  Q.  B.  808,  to  an  action  of  assumpsit  on  a  check  for  252.,  the 
defendant  pleaded  payment  and  acceptance  of  money  (after  action 
brought)  in  satisfaction  of  the  promise,  damages,  and  costs ;  and,  issue 
being  thereon  joined,  he  proved  payment  and  acceptance  of  251.,  and 
that  the  plaintiff,  after  being  paid,  had  declined  a  sum  offered  for  costs^ 
and  said  he  would  pay  them  himself:  it  was  held  that  such  proof  sup- 
ported the  issue  on  the  defendant's  part,  and  afforded  a  good  defence ; 
for,  the  plaintiff,  after  payment  of  252.,  could  not  have  proceeded  in 
the  action  for  damages,  they  being  merely  nominal ;  and  he  could  not 
have  proceeded  for  costs,  having  no  ground  of  action  for  damages. 
Lord  Denman  said :  <«  The  debt  was  paid  and  accepted,  and  the  damage 
w^  merely  nominal,  independently  of  the  costs.  The  case  of  Beau- 
mont t'.  Greathead  fs  an  authority  to  show  that,  after  acceptance  of  the 
debt  in  satisfaction,  the  plaintiff  cannot  proceed  for  nominal  damages : 
and,  as  he  would  not  be  entitled  to  proceed  for  costs  only,  independent 
of  some  damage,  we  think  that  the  verdict  for  the  defendant  is  sus- 
tainable.*' [Cresswbll,  J. — It  cannot  be  laid  down,  as  a  general  pro- 
position, that  an  action  cannot  be  maintained  for  nominal  damages, 
after  Mazetti  v.  Williams,  1  B.  &  Ad.  415.  Jervis,  G.  J. — In  Thame 
V.  Boast,  the  money  was  paid  in  satisfaction  of  debt  and  eoati.  And 
Bee  Nosotti  v.  Page,  ♦lO  C.  B.  643  (E.  G.  L.  R.  vol.  70).]  In  j-^gg. 
that  case,  there  was  no  plea  to  the  further  maintenance  of  the  *- 
action,  that  the  debt  was  satisfied.  [Jervis,  G.  J. — The  particulars  ad- 
mitted payment.]  That  was  an  action  of  debt :  this  is  on  promises : 
the  ^st  of  the  action  is,  damages ;  costs  form  no  part  of  the  cause  of 
yoIm  zn.— 26  B 
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aotbn.  Lot  Corbett  v.  SwiDbarne,  8  Ad.  k  E.  678  (E.  C.  L«  B.  yoL  35)^- 
8  N.  &  P.  551,  it  was  held  that  it  is  a  good  plea^  in  aflsumpsit,  that,  a& 
to  50Z.y  parcel,  &c.,  the  plaintiff  ought  not  further  to  maintain,  &c.t, 
because,  after  the  commencement  of  the  action,  the  defendant  endorsed, 
and  delivered  to  the  plaintiff  a  bill  of  exchange  for  82/.,  drawn  by  C, 
and  accepted  by  B.  (or,  that  the  defendant  paid  the  plaintiff  502.},  in 
full  satisfaction  and  discharge  of  the  defendant's  promise  as  to  502., 
and  of  all  damages  by  the  plaintiff  sustained  by  reason  of  the  non-per- 
formance of  such  promise  (not  mentioning  costs),  which  bill  (or  money) 
the  plaintiff  took  and  received  in  such  foil  satisfaction  and  discharge. 
And  see  Joule  v.  Taylor,  7  Exch.  58.t 

At  all  events,  the  verdict  can  only  be  entered  for  nominal  damages. 
[Jeryis,  C.  J. — How  can  we  reduce  the  amount,  when  there  is  no  plea 
of  payment  ?]  It  is  submitted  that  this  plea  is  substantially  a  plea  of 
payment :  an  informal  plea  of  payment  may  be  used  in  reduction  of  da- 
mages: Lord  V.  Ferrand,  1  D.  &  L.  630.  In  Newton  v.  Blunt,  8  0.  B. 
675  (E.  C.  L.  B.  vol.  54),  the  court  stayed  the  proceedings  in  an  action 
against  one  of  several  joint-contractors,  the  debt  having  been  satisfied 
by  another  of  them.  [Jbrvis,  C.  J. — ^Being  joint-contractors,  payment 
by  one  enured  as  a  payment  by  all  of  them.] 

Jervis,  0.  J. — ^I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  Two  points  are  presented  for  our  consideration.  In  the  first 
place,  it  is  said  that  the  defendant  is  entitled  to  have  the  verdict  en- 
tered for  him,  because  the  plea  was  proved :  secondly,  that,  even  if  the 
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*plea  is  not  proved,  the  defendant  is  at  all  events  entitled  to  the 


benefit  of  the  payment  by  Turner,  in  reduction  of  damages. 
The  plea,  which  is  pleaded  to  the  further  maintenance  of  the  action, 
states,  that  after  the  bill  became  due,  and  after  the  commencement  of 
the  action.  Turner  (the  drawer),  at  the  request  of,  and  for  and  on  behalf 
of  the  defendant,  paid  to  the  plaintiff,  who  then  accepted  and  received 
of  and  from  Turner,  a  sum  amounting  to  all  the  moneys  in  the  decla- 
ration mentioned,  in  satisfaction  and  discharge  of  all  the  causes  of 
action  in  the  declaration  mentioned.  It  seems  to  me  that  the  payment 
and  acceptance  of  the  money  under  the  judge's  order  in  the  action  by 
the  plaintiff  against  Turner,  the  drawer, — the  plaintiff  having  no  notice 
that  Moon  was  an  accommodation  acceptor, — cannot  be  considered  as 
a  payment  on  behalf  of  the  acceptor,  or  an  acceptance  in  satisfaction 
and  discharge  of  the  causes  of  action  against  the  acceptor ;  because  a  • 
right  of  action  for  damages  had  vested  at  the  time.  In  the  case  of 
Beaumont  v.  Greathead,  2  0.  B.  494  (E.  G.  L.  B.  vol.  52),  the  debt  had 
been  paid  by  one  who  was  jointly  liable  on  the  note  with  the  defendant, 
before  the  commencement  of  the  action.  In  Thame  v.  Boast,  the  pay- 
ment was  after  the  commencement  of  the  action ;  but  it  was  accepted 
in  satisfaction  of  the  debt  and  eoiU;  therefore  the  plaintiff  was  not 
entitled  to  go  on  for  nominal  damages.    I  also  think  we  have  no  power 
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to  reduce  the  damages.    There  is  nothing  on  the  record  to  show  that 
the  hill  was  accepted  by  the  defendant  for  the  accommodation  of  Tor- 
Ber.     I  therefore  think  that,  in  this  stage  of  the  proceedings,  we  hare 
BO  power  to  interfere. 
The  rest  of  the  court  concurring.  Rule  refused. 


*D0E  d.  PANTON  v.  ROE.    April  28-  [*267 

Tba  eonrt  refaaed  to  grant  a  rule  niai  for  Judgment  against  the  eafaal  ejector,  where  two  tenna 
fcad  been  allowed  to  elapae  linee  the  lenrlee  of  the  deelantloD  and  notioe,— althoagh  it  waa 
•worn  thai  the  delaj  had  been  caoied  bj  negotiationa  between  the  partiea  with  a  view  to  the 
aetilement  of  the  action ;  it  not  appearing  that  there  would  be  any  difficnlty  in  lerving  the 
tenant  again. 

The  declaration  in  this  case,  which  was  a  country  cause,  was  served 
in  September,  1851.  In  the  following  Kovember,  application  was 
made  to  the  tenant  to  attorn  and  pay  rent  to  the  lessor  of  the  plaintiiF, 
which  he  at  first  promised  to  do,  and  the  proceedings  in  the  ejectment 
were  consequently  suspended.  The  negotiations  between  the  parties 
for  a  settlement  of  the  action  continued  until  the  24th  of  March  last, 
when  they  were  ultimately  broken  off,  the  tenant  refusing  to  attorn. 

Fower  now  moved,  after  the  lapse  of  two  terms,  for  judgment  against 
the  casual  ejector.  He  cited  Doe  d.  Crooks  v.  Roe,  7  Jurist,  970, 
where  a  declaration  in  ejectment  had  been  served  more  than  two  terms, 
but  the  proceedings  had  been  suspended  in  consequence  of  a  Chancery 
suit  in  relation  to  the  same  subject,  and,  there  being  no  prospect  of  the 
termination  of  the  Chancery  suit,  the  court,  on  service  of  notice  of 
intention  to  proceed  with  the  ejectment,  granted  a  rule  nisi  for  judg- 
ment against  the  casual  ejector.  [Jervis,  C.  J. — That  is  a  different 
ease.]  The  principle  is  the  same :  it  is  Enough  if  it  is  shown  that  the 
landlord  is  acting  bonfi  fide.  [Jbryis,  C.  J. — In  Doe  d.  Fell  v.  Roe, 
1  Dowl.  N.  S.  777,  Coleridge,  J.,  granted  a  rule  where  the  delay  (of 
one  term)  had  arisen  from  negotiations  which  had  been  pending  down 
to  so  late  a  period  of  the  term  that  the  application  could  not  be  made 
in  time.  But  here  the  lessor  of  the  plaintiff  has  been  guilty  of  great 
laches.]  It  can  hardly  be  called  laches  to  delay  proceeding  from  indul- 
gence  to  the  tenant. 

*  Jbryis,  C.  J. — If  it  had  been  shown  that  the  delay  had  fairly  r^oAo 
arisen  from  negotiations  pending  between  the  parties,  and  that  ^ 
the  lessor  of  the  plaintiff  had  been  prejudiced, — as,  for  instance,  from 
the  tenant's  having  run  away, — there  might  be  some  reason  for  granting 
a  rule.  But,  as  the  tenant  may  be  served  again,  I  think  the  plaintiff 
ought  to  be  left  to  that  course. 

The  rest  of  the  court  concurring^  Rule  refused. 
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DOE  d.  BOBERTS  v.  MOSTTN.    April  20. 

A  local  eneloBore  act  (61  G.  3,  e.  ozyiii.)  appointed  a  oommisaioner,  with  power  to  make  alloi- 
meota  in  the  nanal  manner,  and  provided,  that,  in  eaae  the  eommiaaioner  ahoold  die,  or  beoome 
incapable  of  acting,  ko.,  another  sbonld  be  appointed  in  hia  place,  by  a  minority  in  Taloe  of 
the  commoners  preaent  at  a  meeting  to  be  held  in  the  manner  therein  mentioned ;  and  a  anb- 
aequent  section  enaoted  that  the  award  should  be  made  within  rix  yean  from  the  passing  of 
the  act : — Held,  that  an  award  made  nineteem  yeara  after  the  passing  of  the  act,  and  purporting 
to  be  made  by  a  commissioner  other  than  the  commissioner  appointed  bj  the  act,  was  good, — 
notwithstanding  the  lapse  of  time,  add  notwithstanding  there  was  no  proof  of  the  dne  appoint- 
ment of  the  commissioner  by  whom  it  was  made,— the  itatnto  being  directory  only  with  regard 
to  the  time  of  making  the  award. 

This  was  an  action  of  ejectment,  bronght  to  recover  the  possession 
of  certain  land  in  the  parish  of  Llanarmon,  in  the  county  of  Denbigh. 
The  cause  was  tried  before  Williams,  J.,  at  the  last  assizes  at  Ruthin. 

In  the  year  1811,  an  act  (51  Ot.  3,  c.  cxviii.)  passed  <<for  enclosing 
lands  in  the  parishes  of  Llanarmon,  Llandegla,  and  Br jneglwys,  in  the 
counties  of  Denbigh  and  Flint."  By  s.  1,  it  was  enacted  <c  that  John 
Calveley,  of  Stapleford,  in  the  county  of  Chester,  and  his  successorSi 
to  be  appointed  in  manner  thereinafter  mentioned,  should  be,  and  he 
was  thereby,  appointed  the  commissioner  for  setting  out,  dividing,  and 
aUotting  the  said  several  commons  and  waste  lands  in  the  said  several 
parishes  of  Llanarmon  and  Llandegla,  and  that  Walter  Jones,  of  Cefn 
Bug,  in  the  county  of  Merioneth,  and  his  successors,  to  be  appointed 
*26Q1  ^^  manner  thereinafter  ^mentioned,  should  be,  and  he  was  thereby 
-*  appointed  the  commissioner  for  setting  out,  dividing,  and  allot- 
ting the  said  several  commons  and  waste  lands  in  the  said  parish  of 
Bryneglwys,  and  respectively  for  putting  that  act  into  execution. 

S.  8  provided,  that,  if  either  of  the  commissioners  so  appointed,  or 
any  of  their  respective  successors,  should  die,  or  become  incapable  of 
acting,  &c.,  before  all  the  powers  vested  in  them  by  that  act,  and  the 
general  enclosure  act  of  41  O.  8,  c  109,  should  be  completely  executed, 
a  proper  person  or  persons  should  be  appointed  commissioner  or  com* 
missioners  in  the  place  and  stead  of  any  such  commissioner  or  commis- 
sioners so  dying  or  becoming  incapable  of  acting,  &c.,  by  a  majority  in 
value  of  the  commoners  present  at  a  meeting  to  be  held  in  the  manner 
therein  mentioned. 

Ss.  20  and  21  direct  the  commissioners  respectively  to  make  allot* 
ments  to  the  several  proprietors  of  lands  within  the  several  parishes, — 
allotments  to  tenants  for  life  and  in  fee-simple  to  be  distinct. 

S.  25  provided,  ^«  that,  if  any  person  hath  sold,  or  shall  at  any  time 
before  the  execution  of  the  said  awards  respectively,  or  either  of  them, 
sell  his  or  her  right,  interest,  or  property  in,  over,  or  upon  the  lands 
and  grounds  hereby  intended  to  be  divided,  allotted,  and  enclosed,  or 
any  part  thereof,  to  any  other  person,  then  and  in  every  such  case  it 
shall  be  lawful  for  the  said  commissioners  respectively,  and  they  are 
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hereby  respectively  authorized  and  required,  within  their  said  respective 
parishes,  to  make  an  allotment  of  land  unto  the  vendee  or  purchaser, 
or  to  his  or  her  heirs  and  assigns,  for  and  in  respect  of  such  right, 
interest,  and  property  so  sold." 

S.  26  enacted  that  all  and  singular  the  commons,  heaths,  and  waste 
grounds,  which  should  be  allotted  under  and  by  virtue  of  the  act,  should, 
immediately  after  such  allotments  were  made,  be  held  by  and  be  subject 
^o  such  and  the  same  tenures,  customs,  hereditaments,  rents,  r^ona 
and  services,  as  the  several  and  respective  messuages,  buildings,  *- 
lands,  tenements,  and  hereditaments,  in  respect  whereof  such  allotted 
lands  should  be  made,  were  then  subject  to. 

8.  84  empowered  proprietors  to  borrow  money  on  their  respective 
allotments,  to  defray  their  respective  shares  of  the  costs,  charges,  and 
expenses  of  obtaining  and  carrying  the  act  into  execution. 

And  s.  87  enacted  <<  that  two  awards  and  two  maps  or  plans,  in  the 
manner  and  form  prescribed  by  the  recited  act  (41  G.  8,  c.  109),  shall 
be  made  toithin  the  9paee  of  nx  yearn  from  the  passing  of  this  act,  that 
is  to  say,  one  by  the  said  John  Calveley  as  to  the  commons  and  waste 
lands  in  the  said  parishes  of  Llanarmon  and  Llandegla,  and  the  other 
by  the  said  Walter  Jones  as  to  the  said  commons  and  waste  lands  in 
the  said  parish  of  Bryneglwys ;  and  that  the  said  awards,  when  enrolled 
in  manner  directed  by  the  said  recited  act,  shall  be  deposited  at  the 
places  hereinafter  mentioned,  that  is  to  say,  the  awards  for  the  said 
parishes  of  Llanarmon  and  Llandegla,  in  the  parish  churches  of  the  same 
last-mentioned  parishes  respectively,  and  the  award  for  the  said  parish 
of  Bryneglwys,  in  the  parish  church  of  the  same  last-mentioned  parish ; 
and  duplicates  thereof  shall  also  be  deposited  in  the  office  of  the  clerk 
of  the  peace  for  the  county  of  Denbigh,  for  the  perusal  of  all  persons 
interested  therein." 

One  John  Roberts  became  entitled  to  an  allotment  under  this  act,  in 
respect  of  his  commonable  rights  in  the  parish  of  Llanarmon,  and  sold 
them  to  Sir  Thomas  Mostyn,  the  defendant's  ancestor.  This  action 
was  brought  by  the  son  of  the  allottee,  who  claimed  to  be  entitled  under 
a  marriage  settlement. 

It  ^>peared  that  John  Calveley,  the  commissioner  named  in  the  act, 
died  in  the  year  1819,  There  was  no  ^evidence  of  the  appoint-  r^^o^i 
ment  of  a  new  commissioner :  but  the  award  for  the  parishes  of  *- 
Llanarmon  and  Llandegla,  which  appeared  to  have  been  made  in  the 
year  1880|  purported  to  be  made  by  one  Hughes,  who  had  acted  as 
surveyor  under  the  act.  A  witness  who  was  called  on  the  part  of  the 
lessor  of  the  plaintiff  proved,  that,  after  Calveley's  death,  Hughes 
went  on  with  the  business  of  the  allotment. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  award  was  not 
admissible,  on  the  grounds,  that  there  was  no  proof  of  the  due  appoint- 
ment of  Hughes  as  a  commissioner,  and  that  the  oommissioner  was  not 
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appointed^  or  the  award  mad6|  within  the  six  years  limited  by  the  87th 
section  of  the  statute. 

A  verdict  was  taken  for  the  lessor  of  the  plaintiff,  subject  to  a  motion 
to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  if  the  court  should 
think  either  of  the  above  objections  well  founded. 

B.  V.  Williams  now  moved  accordingly. — He  submitted  that  the 
award  was  inadmissible  in  evidence,  without  proof  that  it  was  made 
within  the  time  limited  by  the  enclosure  act,  and  by  a  commissioner 
duly  constituted  pursuant  to  the  87th  section.  [Jbrvis,  C.  J. — The 
question  is  whether  the  act  is  imperative  in  that  respect,  or  only  direc- 
tory.] It  is  impossible  to  give  any  effect  to  it,  without  holding  it  to 
be  imperative.  [Jbbvis,  0.  J. — ^The  contrary  was  decided  in  Doe  d. 
Nanney  v.  Oore,  2  M.  &  W.  320  :t  there,  a  local  enclosure  act  empow- 
ered the  commissioner,  by  deeds,  executed  in  the  presence  of  and 
attested  by  two  witnesses,  to  sell  such  portions  of  the  waste  lands  as 
should  be  necessary  to  defray  the  expenses  of  carrying  the  act  into 
execution,  before  award  made :  in  ejectment  by  a  party  claiming  under 
a  conveyance  from  the  commissioner  in  pursuance  of  such  power,  it 
*2721  ^PP^^^®^  ^^^^  ^^^  lessor  of  the  plaintiff  '^'purchased  the  land 
^  with  the  view  of  exchanging  it  with  the  defendant;  that  he  never 
took  possession  of  it ;  and  that  the  defendant,  some  years  after  the  con- 
veyance, fenced  it  in,  and  had  occupied  it  by  his  tenants  ever  since,  a 
period  of  less  than  ten  years :  it  did  not  appear  that  any  award  had 
been  made  under  the  enclosure  act :  and  it  was  held,  that  the  plaintiff 
was  not  bound,  in  order  to  recover  in  the  ejectment,  to  prove  that  the 
commissioner  had  duly  qualified,  and  given  the  notices,  &c.,  required  by 
the  general  enclosure  act,  before  the  execution  of  the  conveyance. 
Williams,  J.,  referred  to  Farrer  v.  Billing,  2  B.  &  Aid.  171.]  There 
would  be  no  means  of  compelling  the  new  commissioner  to  make  an 
award,  seeing  that  he  must  have  been  appointed  after  the  six  years 
limited  for  the  making  of  the  award  had  elapsed.  [JsBVis,  C.  J. — ^By 
the  general  enclosure  act,  the  allotments  are  vested  in  the  parties 
before  award  made :  would  all  these  be  avoided  by  some  informiJity  in 
the  making  the  award  ?]  That  difficulty  is  now  got  over  by  the  8  &  4 
W.  4,  c.  87.{a) 

Jervis,  0.  J. — ^I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  The  first  objection  is  disposed  of  by  Doe  d.  Nanney  v.  Oore,  2 
M.  &  W.  821.t  The  only  other  question  is,  whether  the  37th  section 
of  the  local  enclosure  act  is  imperative  or  merely  directory  as  to  the 
time  within  which  the  award  was  to  be  made.  I  am  clearly  of  opinion 
that  it  is  directory  only.  The  general  enclosure  act  empowers  allottees 
to  take  possession  and  ta  dispose  of  their  allotments,  notwithstanding 

(a)  Bj  the  8  A  9  Viet  o.  118,  i.  152,  Uw  oonutiitloneri  are  enpovered  to  remedy  deliwia  «ad 
omiBsions  in  awanlB  under  local  acta  of  enclosure :  by  8.  153,  thej  may  renew  powen  under  local 
enelosnre  acts  loit  by  lapse  of  time  or  otherwise :  and  by  s.  154,  the  oommissioners  may  appoint 
petfons  to  oomplete  proeeedinco  in  an  inpaifbot  eBalorara, 
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*'the  award  has  not  been  made.  Unless  the  words  of  the  act  r^eniro 
were  so  manifestly  clear  to  the  contrary,  the  court  would  always  ^ 
incline  to  hold  them  to  be  directory,  in  order  to  avoid  the  absurdity 
and  injustice  that  would  result  from  any  other  construction.  But  here 
the  words  are  plain  enough.  The  award  being  made  afterwards,  the 
title  becomes  perfect. 

Cbbsswsll,  J. — I  am  of  the  same  opinion.  These  statutes  are  not 
like  ordinary  submissions  to  arbitration,  where  there  is  a  proviso  that 
the  award  shall  be  made  by  a  given  day.  In  that  case,  the  award  must 
be  made  within  the  prescribed  period.  Here,  however,  the  language 
of  the  37th  section,  from  the  very  nature  of  the  thing,  must  have  been 
meant  to  be  directory  only. 

The  rest  of  the  court  concurring.  Rule  refused. 
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Ab  ^eetmait  was  brought  for  the  reeoToiy  of  eertain  premiaef,  on  the  8th  of  Febmary :  on  the 
19th,  the  defendants  aUowed  Judgment  to  go  by  default^  upon  the  lessor  of  the  plaintiff  enter- 
ing into  the  following  agreement : — "  In  oonsideration  of  Messrs.  J.  A  G.  B.  (the  tenants)  not 
appearing  to  this  action,  I  hereby  undertake  not  to  issoe  a  writ  of  possession  until  after  the 
25th  daj  of  Mareh  next" 

Held,  that  the  defendants  were  bj  this  agreement  precluded  from  remoying  flxtores  put  up  by 
them  on  the  premises,  in  the  interral  between  the  19th  of  February  and  the  25th  of  March, — 
the  fair  oonstmetion  of  the  agreement  being,  that  the  premises  should  be  given  up  in  the  same 
state  they  were  in  on  the  day  Judgment  was  signed. 

Qwgre,  as  to  the  right  of  a  tenant  to  remove  fixtures  after  the  expiration  of  his  term,  where  he 
still  oontinues  in  aotual  possession  of  the  premises,  whether  by  wrong,  or  with  the  landlord's 
eonsent. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's close,  and  carrying  awaj  gates,  doors,  harness-rooms,  horse-boxes^ 
partitions,  racks,  mangers,  boskins,  chimneys,  &c. 

The  material  plea  was  the  third,  which  denied  the  plaintiff's  property 
in  the  articles  enumerated  in  the  declaration. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  assizes  at  Liver- 
pool, when  the  following  facts  appeared  in  evidence : — The  plaintiff  was 
heir-at-law  of  one  William  Heap,  who  was  the  mortgagee  of  the  pre- 
mises in  question,  under  an  indenture  bearing  date  in  1821.  The 
mortgagor,  who  had  been  allowed  to  remain  in  possession,  in  1842,  let 
the  premises  to  the  defendants  at  the  yearly  rent  of  802.  In  1845,  the 
plaintiff  gave  the  defendants  notice  of  the  mortgage,  and  required  them 
to  pay  the  rent  to  him ;  and  they  thereupon  attorned  to  him,  and  con- 
tinued to  pay  him  the  rent  down  to  the  year  1851,  when  they  dis- 
claimed holding  under  him.  On  the  4th  of  February  in  that  year,  the 
plaintiff  demanded  possession  of  the  premises,  and  served  the  defendants 
with  a  declaration  in  ejectment  on  the  8th,  the  day  of  the  demise  being 
the  $th.     On  the  19th,  the  following  agreement  was   entered  into 
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between  the  plaintiff  and  the  defendants,  and  signed  on  behalf  of  the 
former  by  his  attorney : — 

MPTgrt      ^^^^  consideration  of  Messrs.  John  and  George  Barton  '*'not 
^  appearing  to  this  action,  I  hereby  undertake  not  to  issue  a  writ 
of  possession  until  after  the  25th  day  of  March  next." 

In  consequence  of  this  undertaking,  the  defendants  suffered  judg- 
ment to  go  by  default,  and  remained  in  possession  of  the  premises  until 
the  24th  of  March,  when  they  quitted,  having  previously,  viz.  in  the 
interval  between  tfie  19th  of  February  and  the  24th  of  March,  removed 
the  articles  enumerated  in  the  declaration,  which  were  all  tenant's  fix- 
tures, and  had  all  been  affixed  to  the  premises  by  the  defendants  during 
their  term.  The  judgment  in  ejectment  was  proved  at  the  trial ;  but 
no  writ  of  possession  had  been  executed. 

The  learned  judge  intimated  an  opinion  that  the  removal  of  the 
fixtures  was  wrongful,  and  directed  a  verdict  to  be  entered  for  the 
plaintiff  on  the  third  issue ;  but  reserved  leave  to  the  defendants  to 
enter  a  verdict  for  them  on  that  issue,  if  the  court  should  be  of  a  dif- 
ferent opinion. 

KnowleSf  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accord- 
ingly.— He  referred  to  Penton  v,  Robart,  2  East,  88,  Minshall  v. 
Lloyd,  2  M.  &  W.  450,t  Mackintosh  v.  Trotter,  3  M.  &  W.  184,t 
Weeton  v.  Woodcock,  7  M.  &  W.  14,t  and  Lee  v.  Risdon,  7  Taunt. 
188  (E.  C.  L.  R.  vol.  1), — ^submitting  that  the  tenant's  right  to  remove 
the  fixtures  continues  during  the  whole  time  he  remains  in  possession 
of  the  premises. 

Atherton  and  J*.  Brown  now  showed  cause. — The  right  of  a  tenant 
to  remove  fixtures  must  be  exercised  by  him  before  the  expiration  of 
his  term.  Parke,  B.,  in  giving  the  judgment  of  the  Court  of  Exchequer 
in  Hallen  v.  Runder,  1  C.  M.  &  R.  266,  275,t  says :  <<  When  chattels 
^oiTg-i  Are  fixed  to  the  freehold  by  a  tenant,  they  become  part  *of  it, 
^  subject  to  the  tenant's  right  to  separate  them  during  the  tertn^ 
and  thus  re-convert  them  into  goods  and  chattels,  as  stated  by  Lord 
Chief  Justice  Gibbs  in  Lee  v.  Risdon,  7  Taunt.  191  (E.  C.  L.  R.  vol. 
1)."  The  same  doctrine  is  very  clearly  laid  down,  by  Alderson,  B.^ 
with  a  slight  modification,  in  Weeton  v.  Woodcock,  7  M.  &  W.  14, 19  :t 
'^The  rule  to  be  collected  from  the  several  cases  decided  on  this  subject 
seems  to  be  this,  that  the  tenant's  right  to  remove  fixtures  continues 
during  his  original  term,  and  during  such  further  period  of  possession 
by  him,  as  he  holds  the  premises  under  a  right  still  to  consider  himself 
as  tenant.  That  was  the  rule  on  which  this  court  acted  in  Minshall  v. 
Lloyd,  2  M.  &  W.  460,t  in  which  Parke,  B.,  in  giving  his  judgment, 
puts  it  on  the  ground  that  there  was  ^  no  doubt  that  in  that  case  the 
steam-engines  were  left  affixed  to  the  freehold  after  the  expiration  of  the 
term,  and  after  the  plaintiffs  had  any  right  to  consider  themselves 
tenants.'    In  the  present  case,  also,  this  boiler  was  removed  after  the 
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entry  fer  a  forfeiture,  and  at  a  time  after  the  assignees  bad  ceased  to 
have  any  right  to  consider  themselves  as  tenants."  Here,  the  defend* 
ants  had  clearly  no  right  to  consider  themselves  as  tenants  at  the  time 
they  removed  the  fixtures  in  question.  The  memorandum  of  the  19th 
of  February  was  intended  merely  to  protect  them  from  molestation,  and 
to  prevent  their  being  treated  as  trespassers  in  the  interval  between  that 
day  and  the  25th  of  March, — nothing  more.  This  was  the  construction 
wUch  was  put  upon  a  similar  memorandum  in  Fitzherbert  v.  Shaw,  1 
H.  BI.  258.  There,  the  defendant  had  from  the  year  1765  been  tenant 
from  year  to  year  of  certain  premises,  which  in  1787  were  purchased  by 
the  plaintiff,  who,  soon  after  having  given  notice  to  quit,  brought  an 
action  against  the  defendant  to  obtain  possession.  In  March,  1788,  the 
parties  entered  into  an  agreement,  ^amongst  other  things,  that  r^o77 
judgment  should  be  signed  for  the  (lessor  of  the)  plaintiff  in  the  *- 
ejectment,  with  a  stay  of  execution  till  the  Michaelmas  following,  till 
which  time  the  defendant  was  to  continue  in  possession.  In  this  agree- 
ment, no  mention  was  made  of  any  buildings  or  fixtures.  In  case,  in 
the  nature  of  waste,  against  the  defendant  for  carrying  away  certain 
fixtures  and  erections  between  the  time  of  entering  into  the  agreement 
and  the  ensuing  Michaelmas,  upon  a  motion  for  a  new  trial,  the  court 
said  ^^  it  was  not  necessary  to  go  into  the  general  question  as  to  the 
right  of  a  tenant  to  remove  buildings,  &c. ;  since  the  fair  interpretation 
of  the  agreement  was,  that,  as  the  defendant  was  to  remain  in  possession 
for  a  certain  time  after  that  agreement  was  entered  into,  and  judgment 
signed  in  the  ejectment,  he  should  do  no  act  in  the  mean  time  to  alter 
the  premises,  but  should  deliver  them  up  in  the  same  situation  as  they 
were  in  when  the  agreement  was  made  and  judgment  signed."  [Wil- 
liams, J. — The  agreement  postpones  the  evil  day :  but,  when  it  comes, 
it  comes  with  all  its  consequences.]  That  is  the  fair  effect  of  it.  The 
case  of  Thresher  v.  The  East  London  Water  Works  Company,  2  B.  & 
G.  608  (E.  C.  L.  B.  vol.  9),  4  D.  &  B.  62,  shows,  that,  by  leaving  fix- 
tures upon  the  premises  at  the  expiration  of  the  term,  the  tenant  aban- 
dons them  to  his  landlord.  Under  some  circumstances,  the  courts  have 
Banctioned  the  removal  of  fixtures  after  the  tenancy  is  at  an  end.  The 
strongest  case  upon  the  subject,  is  Penton  v.  Bobart,  2  East,  88,  which 
is  observed  upon  in  the  notes  to  Elwes  v.  Mawe  (8  East,  88),  in  2  Smith's 
Leading  Cases,  118  et  seq.,  but  which  would  probably  not  be  upheld  at 
the  present  day.  Subsequent  cases  seem  to  have  placed  the  doctrine 
upon  a  more  satisfactory  footing :  Davis  v.  Jones,  2  B.  &  Aid.  165 ; 
Minshall  v.  Lloyd,  2  M.  &  W.  450  ;t  Lyde  v.  Bussell,  1  B.  &  Ad.  894 
(E»  C.  L.  B.  vol.  20).  In  the  last-mentioned  case.  Lord  Tenterden,  in 
giving  the  judgment  of  the  ^oourt,  says :  « In  a  very  excellent  ^4.070 
treatise  on  the  law  of  fixtures,  by  Mr.  Amos  and  Mr.  Ferrard  '- 
(p.  87),  it  is  laid  down  that  a  tenant  must  use  his  privilege  in  removing 
fixtures  during  the  eontitiuanee  of  his  term;  for,  if  he  forbear  to  do  so^ 
VOL,  zn.— 26 
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within  this  period,  the  law  presumes  that  he  Tolantarilj  relinquishes  his 
claim  in  favour  of  his  landlord :  and  the  following  authorities  are  cited: 
—In  the  Year  Book,  M.  20  H.  7,  fo.  13  b,  pi.  24,  the  court,  speaking 
of  the  furnaces  set  up  by  a  lessee  for  years,  say,  ^during  his  term  he 
may  remove  them :  but,  if  he  permit  them  to  remain  fixed  to  the  soil 
irfter  the  end  of  his  term,  then  they  belong  to  the  lessor.'  And  the  dic- 
tum of  Kingsmil,  J.,  in  T.  21  H.  7,  fo.  27  a,  pi.  4,  is  to  the  same 
effect.  In  like  manner,  in  Poole's  Case,  1  Salk.  868,  it  was  said  by 
Lord  Holt,  that,  ^during  the  term  the  soap-boiler  might  well  remove  the 
vats ;  but,  after  the  term,  they  became  a  gift  in  law  to  him  in  reversioDi 
and  are  not  removable.'  According  to  these  anthorities,  then,  the 
property  in  fixtures,  which  would  be  in  the  tenant  if  he  removed  th«n 
during  the  term,  vests  in  the  landlord  on  the  determination  of  the  term." 
[Jervis,  C.  J. — ^Is  there  any  authority  for  what  is  said  by  Mr.  Ferrard 
about  the  voluntary  relinquishment  ?  May  not  the  rule  be  this,  that  the 
fixtures  are  the  landlord's,  subject  to  the  tenant's  right  to  remove  them 
during  the  term  ?  Suppose  the  landlord  to  be  a  tenant  for  life,  could 
the  tenant,  on  his  death,  remove  the  fixtures  7]  The  law  gives  a  rea- 
sonable time  for  the  removal,  where  the  duration  of  the  tenancy  is 
uncertain. 

Knowlee  and  Cowling^  in  support  of  the  rule. — There  is  no  such 

'  general  rule  of  law  as  that  which  is  supposed  to  have  grown  up  out  of 

the  dicta  in  the  Year  Books  of  20  and  21  H.  7,  and  in  Poole's  Case. 

The  tenant  has  an  undoubted  right  to  remove  fixtures  so  long  as  he 

remains  in  possession  of  the  premises.    For  this,  Penton-^v. 

Robart,  2  East,  88,  is  a  distinct  authority.  There,  the  removal 
of  fixtures  by  a  tenant  was  justified,  after  the  expiration  of  the  term, 
and  after  there  had  been  a  recovery  in  ejectment  against  him,  he  remain- 
ing in  possession  of  the  premises.  <<  The  old  cases,"  said  Lord  Kenyon, 
<<  upon  this  subject  leant  to  consider  as  realty  whatever  was  annexed 
to  the  freehold  by  the  occupier :  but,  in  modem  times,  the  leaning  htui 
always  been  the  other  way,  in  favour  of  the  tenant,  in  support  of  the 
interests  of  trade,  which  is  become  the  pillar  of  the  state.  What  tenant 
will  lay  out  his  money  in  costly  improvements  of  the  land,  if  he  most 
leave  everything  behind  him  which  can  be  said  to  be  annexed  to  it  ? 
Here,  the  defendant  did  no  more  than  he  had  a  right  to  do ;  he  was,  in 
fact,  still  in  possession  of  the  premises  at  the  time  the  things  were  taken 
away,  and  therefore  there  is  no  pretence  to  say  that  he  had  abandoned 
his  right  to  them."  [Jbrvis,  C.  J. — It  seems  to  me  that  there  is  a  view 
of  this  case  which  gets  rid  of  the  discrepancy  between  Penton  v.  Sobart 
and  some  of  the  other  cases.  The  tenants  here  disclaimed:  they 
became  trespassers.]  Parke,  B.,  in  Mackintosh  v.  Trotter,  8  M.  &  W. 
184, t — where  it  was  held  that  a  lessee  cannot,  even  during  his  term, 
maintain  trover  for  fixtures  attached  to  the  freehold, — says :  <<  Minshall 
t*.  Lloyd  is  a  direct  authority  on  this  point.    I  gave  my  opinion  in  that 
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not  on  my  mere  impression  at  the  time,  but  after  much  considera- 
tion of  this  point, — that  the  principle  of  law  is,  that  whatsoever  is 
planted  in  the  soil  belongs  to  the  soil, — qoicqaid  plantatur  solo,  solo 
•edit ;  that  the  tenant  has  the  right  to  remove  fixtures  of  this  nature 
during  his  term,  or  during  what  may,  for  this  purpose,  be  considered 
as  an  exereseenee  on  the  term ;  but  that  they  are  not  goods  and  chat- 
tels at  all,  but  parcel  of  the  freehold,  and  as  such  not  recoverable  in 
trover.  That  case  is  a  direct  authority,  so  far  as  my  opinion  and  that 
of  my  ^Brother  Alderson  go ;  and  I  think  it  was  a  correct  deci- 
sion/' The  tenant's  right  to  remove  fixtures  subsists  so  long  as 
the  landlord  allows  him  to  remain  in.  [Jsryis,  C.  J. — ^You  must  go 
further,  and  say  that  it  subsists  as  long  as  the  tenant  chooses  to  remain 
in  possession  in  defiance  of  his  landlord.]  Penton  v.  Robart  has  been 
frequently  cited,  and  has  never  yet  been  overruled,  or  even  doubted. 
The  mere  circumstance  of  the  party's  having  no  right  to  the  possession, 
cannot  be  the  true  test.  The  disclaimer  here  is  of  no  use,  except  to 
show  that  the  original  tenancy  was  at  an  end ;  the  landlord  gets  no 
possession,  makes  no  entry.  It  is  true  he  was  taking  steps  to  treat  the 
tenants  as  trespassers.  There  is  nothing  in  the  agreement  of  the  19th 
of  February  to  show  the  intention  of  the  parties  that  the  fixtures  should 
not  be  afterwards  removed  by  the  tenants :  there  is  no  implied  under- 
taking that  the  premises  shall  be  delivered  up  on  the  25th  of  March  in 
the  precise  condition  in  which  they  stood  on  the  19th  of  February. 
The  agreement  in  Fitzherbert  v.  Shaw  is  not  very  fully  stated.  Here, 
express  consideration  is  given  for  the  defendant's  remaining  in  posses- 
sion :  that  being  so,  the  court  can  infer  no  other  consideration  than 
that  expressed,  or  that  which  manifestly  flows  from  what  is  expressed. 
Suppose  a  valuable  fixture  put  up  after  the  expiration  of  the  term, — 
could  that  be  removed  under  such  an  agreement  as  this  ? 

JsBViB,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  general  principle  which  has  been  so  elaborately  discussed,  is  one 
of  great  interest,  and  not  without  difficulty.  The  courts  seem  to  have 
taken  three  separate  views  of  the  rule, — ^first,  that  fixtures  go,  at  the 
expiration  of  the  term,  to  the  landlord,  unless  the  tenant  has  during 
the  term  exercised  his  right  to  remove  them, — secondly,  as  in  Penton 
V.  Robart,  2  East,  88,  that  the  tenant  may  remove  the  fixtures  not- 
withstanding ^the  term  has  expired,  if  he  remains  in  possession  r^coQ-t 
of  the  premises, — thirdly,  that  his  right  to  remove  fixtures  after  *- 
his  term  has  expired  is  subject  to  this  further  qualification,  viz.  that  the 
tenant  continues  to  hold  the  premises  under  a  right  still  to  consider 
himself  as  tenant.  It  is  unnecessary  for  us  on  the  present  occasion  to 
intimate  any  opinion  as  to  either  of  these  positions ;  because  I  think 
the  fair  effect  of  the  agreement  of  the  19th  of  February,  precluded  the 
defendant's  right  to  remove  the  fixtures  in  question.  The  intention 
evidently  was,  that  the  plaintiff  should  suspend  his  remedy  for  obtain- 
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ing  possession  of  the  premises  until  the  25th  of  March,  in  consideration 
of  the  defendants'  then  giving  them  up  in  the  same  condition  as  they 
were  in  at  the  time  of  making  that  agreement.  If  the  tenants  meant 
to  avail  themselves  of  their  continuance  in  possession  to  remove  the 
fixtures,  they  should  have  said  so.  I  am  glad  to  find  that  this  has  been 
ruled  to  be  the  proper  effect  of  such  an  agreement,  in  a  former  case 
of  Fitzherbert  v.  Shaw,  1  H.  Bl.  258.  That  is  quite  decisive  of  the 
matter :  and  therefore,  on  this  short  ground,  I  think  this  rule  must  be 
discharged. 

Crbsswell,  J. — ^As  we  are  not  called  upon  to  decide  the  general 
question  which  has  been  discussed,  it  is  unnecessary  to  say  more  than 
that  I  concur  in  the  opinion  which  has  been  expressed  by  the  Lord 
Chief  Justice. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  it  is  quite  impos- 
sible to  give  this  agreement  any  other  meaning  than  that  which  was 
given  to  an  agreement  almost  identical  in  terms  with  it,  in  Fitzherbert 
V,  Shaw.  The  defendants  having  consented  that  judgment  in  the  eject- 
ment should  be  signed  against  them,  the  usual  consequences  followed, 
*2R21  ^^^'  ^^^^  ^^^^  remained  in  as  ^trepassers,  subject  to  the  plain- 
-'  tifi''s  undertaking  not  to  issue  a  writ  of  possession  until  a  given 
day. 

Talfourd,  J. — ^I  am  entirely  of  the  same  opinion.  Independently 
of  authority,  I  should  have  felt  no  difficulty  in  arriving  at  the  con- 
clusion the  court  has  arrived  at,  upon  the  construction  of  this  under- 
taking. At  the  same  time,  I  am  happy  to  find  that  there  is  a  case  so 
completely  in  point  as  that  of  Fitzherbert  v.  Shaw. 

Rule  discharged. 
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The  Judges  who  sat  in  Banco  daring  this  Vacation  were : 

Mauls,  J.  Williams,  J. 

Crbsswell,  J.  Talfourd,  J. 


KELLT,  Appellant,  WEBSTER,  Respondent.    May  11. 

In  eoniidention  that  A.,  who  wu  tenant  of  a  metsnage  and  premises  nnder  a  parol  agreement 
for  a  seren  years'  lease,  would  give  up  the  immediate  possession  thereof  to  B.,  in  order  that  B. 
might  enter  thereon  as  tenant^  and  also  as  a  compensation  for  certain  improvements  made  hj 
A.  on  the  premises^  and  for  the  ralne  of  certain  articles  left  thereon  by  A., — ^B.  agreed  to  pay 
A.  1001. 

A.  accordingly  relinquished  and  gare  np  possesdon  of  the  premises  to  B.,  who  was  theteupoB 
accepted  as  tenant  from  year  to  year,  at  a  different  rent  from  that  formerly  paid  by  A. ;  and  B. 
afterwards,  in  part  performance  of  the  agreement  on  his  part,  paid  A.  512. 

In  an  action  brought  by  A.,  in  the  county  court,  to  recoTcr  the  balance  of  the  100{., — the  Judge 
nded  that  the  contract  in  respect  of  which  the  plaintiff  sued  was  not  a  contract  for  the  sale  of 
an  interest  in  or  concerning  lands,  within  the  4th  section  of  the  29  Car.  2,  c  8 :— The  oourti  on 
appeal,  rcTersed  his  decision. 

This  was  an  appeal  against  a  decision  of  the  judge  of  the  coontj 
coTurt  of  Yorkshire,  holden  at  Leeds. 

The  action  was  brought  to  recover  49{.,  stated  in  the  plaintiff's 
particulars  of  demand  annexed  to  the  summons,  to  be  due  to  him  from 
the  defendant  for  <<  balance  due  to  me  from  you  of  a  sum  of  1002.,  in 
consideration  of  my  giving  up  possession  to  you  of  a  messuage  or 
*dwelling-house  and  premises  situate  in  Wellington  Street,  Leeds,  rucogi 
on  the  6th  of  July,  1850,  and  for  the  valuation  of  certain  vene-  '- 
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tian  blinds,  passage-lamp,  and  partitions  therein  contained,  and  certain 
papering,  painting,  and  other  improvements  made  by  me  in  the  said 
house." 

The  facts,  as  proved  at  the  trial,  were,  that  the  defendant  occupied, 
as  yearly  tenant,  a  house  on  the  south  side  of  Wellington  Street,  in 
Leeds,  which  he  kept  and  used  as  a  beer-shop.  The  landlord,  being  de- 
sirous of  pulling  down  the  house,  gave  the  defendant  notice  to  quit  it. 
The  plaintiff  occupied,  as  a  private  dwelling-house,  a  house  on  the  op- 
posite, side  of  the  same  street,  at  a  rental  of  862.  per  annum,  as  tenant 
to  one  James  Holdforth,  under  a  parol  agreement  for  a  lease  for  seven 
years,  commencing  in  July,  1849:  but  no  lease  was  ever  executed. 

Li  or  about  the  month  of  May,  1850,  the  plaintiff  being  desirous  to 
quit  the  last-mentioned  house,  the  defendant  applied  to  the  plaintiff  to 
let  him  have  the  house.  The  plaintiff  thereupon  wrote  to  Mr.  Hold- 
forth,  the  owner  of  the  house,  the  following  letter : — 

« 14,  Wellington  Street,  6th  May,  1850. 

<<  Dear  Sir, — ^From  unforeseen  circumstances,  I  find  I  shall  be  obliged 
to  remove  to  Kirkstall,  to  take  the  management  of  our  mill,  much 
against  my  own  inclination.  I  have  shown  the  house  to  three  or  four 
different  parties,  and  all  complain  both  of  the  rent  for  the  situation,  and 
very  noisy.  It  ia  my  opinion  that  it  will  answer  your  purpose  better 
to  let  it  as  an  inn ;  and  I  think  the  bearer  would  give  perhaps  502.  per 
year,  or  more,  if  tried.  If  you  think  proper  to  accept  him  as  tenant, 
please  to  say  so,  that  I  may  make  arrangements  accordingly,  as  I  find 
he  wishes  to  enter  to  it  in  three  weeks'  time.  I  can  only  add  my  sorrow 
MQtri  ^^^  leaving  it,  after  '^'getting  it  into  such  nice  order,  and  laying 
-*  out  what  I  have  done  on  it. 

"  Yours,  &c.,  S.  P.  Webster." 

The  defendant  applied  to  Mr.  Holdforth  to  let  him  the  house,  to  be 
used  by  him  for  the  purposes  of  a  beer-shop ;  and,  as  Mr.  Holdforth 
appeared  to  have  no  objection  to  do  so,  on  certain  terms,  a  verbal  agree- 
ment was,  after  some  negotiation,  come  to  between  the  plaintiff  and 
defendant,  on  the  4th  of  July,  1850,  that  the  defendant  should  pay  to  the 
plaintiff  the  sum  of  1002.,  in  consideration  that  the  plaintiff  would  give 
up  immediate  possession  of  the  house  to  the  defendant,  in  order  that  the 
defendant  might  enter  on  it  as  Mr.  HoIdforth*s  tenant,  and  also  as  com- 
pensation for  the  improvements  made  by  the  plaintiff,  and  for  the  value 
of  the  articles  mentioned  in  the  particulars  of  the  plaintiff's  demand. 

Mr.  Holdforth  and  the  plaintiff  agreed  that  the  plaintiff  should  quit 
his  possession  of  the  house,  on  payment  of  the  rent  then  due ;  and  Mr<, 
Holdforth  and  the  defendant  agreed  that  the  latter  should  become  the 
tenant,  at  an  advanced  rent  of  502. :  and,  accordingly,  in  pursuance  of 
this  arrangement,  on  the  6th  of  July,  1850,  the  plaintiff  gave  up  the 
key  to  Mr.  Holdforth's  agent,  and  paid  him  the  rent  up  to  that  time ; 
and  Mr.  Holdforth's  agent  then  and  there  delivered  the  key  to  the 
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defendant,  who  has  oecupied  the  honse  from  thf  t  time  to  the  commence 
i^ent  of  this  action. 

Abont  ten  days  after  the  6th  of  July,  the  defendant  paid  to  the  plain- 
tiff 51Lf  in  part  of  the  sum  of  IQOlj  and  this  action  was  brought  to 
recover  the  balance,  of  492. 

The  agreement  between  the  plaintiff  and  defendant,  of  the  4th  of 
July,  1850,  on  which  this  action  was  brought,  was  not,  nor  was  any 
memorandum  or  note  thereof,  in  writing. 

*It  was  objected,  on  the  part  of  the  defendant^  that  this  action  r-i^oQa 
was  brought  upon  a  contract  for  the  sale  of  lands,  tenements,  or  '- 
hereditaments,  or  some  interest  in  or  concerning  them,  and  that  it 
could  not  be  maintained  on  a  verbal  agreement. 

The  judge  overruled  the  objection,  and  ruled  and  determined  that 
the  plaintiff  was  entitled  to  recover,  and  accordingly  gave  a  verdict  for 
the  plaintiff  for  492. 

There  was  no  evidence  of  an  account  stated ;  the  defendant  having 
always  alleged  that  the  512.  which  he  had  paid  was  all  that  be  had 
agreed  to  pay. 

The  question  for  the  opinion  of  the  Court  of  Common  Pleas,  was, 
whether  the  ruling  and  determination  of  the  judge  of  the  county  court, 
that  this  action  could  be  maintained  on  the  Verbal  agreement  of  the  4th 
of  July,  was  correct  in  point  of  law. 

If  the  court  of  appeal  should  be  of  opinion  that  such  ruling  and  de- 
termination were  incorrect  in  point  of  law,  then  the  said  court  might 
set  aside  the  verdict  entered  for  the  plaintiff,  and  make  such  other 
order  thereupon  as  the  said  court  might  think  proper. 

UdaUj  for  the  appellant. — This  action  is  clearly  founded  upon  an 
agreement  for  the  sale  of  an  interest  in  or  conceming*lands,  tenements, 
or  hereditaments,  within  the  meaning  of  the  29  Car.  2,  c.  8,  s.  4.  The 
first  part  of  the  claim  in  the  particulars  is  disposed  of  by  the  ease  of 
Cocking  V.  Ward,  1  C.  B.  858  (E.  C.  L.  R.  vol.  50).  There,  a  count 
ia  assumpsit  stated  that  A.  was  the  occupier  of  a  farm,  as  tenant  to  one 
y. ;  that  B.,  the  defendant,  was  desirous  of  renting  the  farm  from  Y., 
and  had  applied  to  and  requested  A.  to  surrender  and  relinquish  pos* 
session  thereof  to  Y.,  and  to  endeavour  to  prevail  upon  Y.  to  accept  of 
such  surrender,  and  to  accept  B.  as  tenant  in  lieu  of  A. ;  and  that,  in 
consideration  that  A.  would  surrender  and  relinquish  possession  of  the 
farm  to  V.,  and  ♦would  also  apply  to  V.,  and  endeavour  to  pre-  r«oo«T 
vail  upon  him  to  accept  of  such  surrender,  and  to  accept  B.  as  *- 
tenant  in  lieu  of  the  plaintiff,  B.  promised  to  pay  A.  1002.  when  he 
should  become  such  tenant.  It  then  averred  that  A.  did  surrender 
and  relinquish,  &c.,  and  did  apply  to  and  endeavour  to  prevail  upon  Y. 
to  accept  of  such  surrender,  and  to  accept  B.  as  tenant  in  lieu  of  A. ; 
and  that  Y.  accepted  the  surrender,  and  accepted  B.  as  tenant ;  but  that 
B.  refused  to  pay  the  1002.    It  was  held  that  this  was  a  contract  for 
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an  interest  in  or  concerning  lands,  and  therefore  that  the  special  count 
could  only  be  proved  by  a  note  or  memorandum  in  writing,  in  con- 
formity with  the  4th  section  of  the  statute  of  frauds.  It  was  further 
held,  that  A.  was  entitled  to  recover  the  1002.  upon  a  count  on  an  ac- 
count stated,  upon  proof  that  B.  had,  since  he  obtained  possession  of 
the  farm,  acknowledged  his  liability,  and  promised  to  pay  that  sum. 
The  latter  part  of  the  decision,  however,  is  not  applicable  here ;  for, 
there  was  no  evidence  of  an  account  stated.  The  rest  of  the  claim,  for 
papering,  painting,  and  improvements,  according  to  the  case  of  The 
Earl  of  Falmouth  i;.  Thomas,  1  C.  &;  M.  89,t  8  Tyrwh.  26,  cannot  be 
recovered  under  the  special  count. 

Sallf  for  the  respondent. — This  was  not  a  contract  or  agreement  for 
or  relating  to  the  sale  of  an  interest  in  or  concerning  lands,  tenements, 
or  hereditaments,  within  the  4th  section  of  the  statute  of  frauds.  The 
transaction  was  a  mere  arrangement  for  the  plaintiff's  giving  up  posses- 
sion of  the  premises,  in  order  that  his  landlord  and  the  defendant  might 
make  a  new  agreement  in  respect  of  them,  and  not,  as  in  Cocking  v. 
Ward,  substantially  an  agreement  to  assign.  [Williams,  J.,  referred 
to  Dodd  V.  Acklom,  6  M.  &  G.  672  (E.  0.  L.  R.  vol.  46),  7  Scott  N.  R. 
415.]  That  was  a  case  of  surrender.  Here  was  a  complete  performance 
♦9fifii  ^^  ^^^  contract  on  the  one  side,  and  a  part  ^performance  on  the 
-J  other :  and  the  statute  has  been  held  not  to  apply  in  the  case  of 
executed  contracts, — Inman  v.  Stamp,  1  Stark.  N.  P.  0.  12  (E.  C.  L. 
R.  vol.  2) ;  Souch  v.  Strawbridge,  2  C.  B.  808  (B.  C.  L.  R.  vol.  52). 
In  Seaman  v.  Price,  2  Bingh.  487  (E.  0.  L.  R.  vol.  9),  10  J.  B.  Moore, 
84  (E.  G.  L.  R.  vol.  17),  1  0.  &  P.  586  (E.  0.  L.  R.  vol.  12),  the  plain* 
tiff,  having  orally  bargained  with  J.  E.  for  the  sale  of  some  houses,  sold 
the  bargain  to  the  defendant  for  402, ;  and  J.  E.,  at  t]ie  request  of  the 
defendant,  conveyed  the  premises  to  P.,  who  was  not  a  trustee  for  the 
defendant.  A  verdict  having  been  found  for  the  plaintiff,  in  an  action 
for  the  recovery  of  this  407.,  the  court  refused  to  enter  a  nonsuit,  which 
was  moved  for  on  the  grounds, — ^first,  that  the  oral  bargain  for  the 
interest  in  the  houses  could  never  have  been  enforced,  and  therefore 
oould  not  form  the  consideration  of  an  assumpsit, — secondly,  that  the 
houses  had  never  been  conveyed  to  the  defendant.  Best,  0.  J.,  said : 
'^Though  there  was  no  legd  obligation  in  J.  E.  to  convey,  yet  the 
defendant  has  in  fact  enjoyed  all  the  advantage  of  this  agreement,  and 
that  forms  a  moral  obligation  suflScient  to  support  the  promise."  So  far, 
at  all  events,  as  relates  to  the  fixtures,  the  case  is  clearly  not  within  the 
Btatute.  In  Hallen  v.  Runder,  1  C.  M.  &  R.  266,  f  A.  having  occupied 
a  house  as  tenant  to  B.,  in  which  there  were  certain  fixtures  which  A. 
had  purchased  on  entering  the  house,  and  which  he  had  a  right  to  remove 
during  his  tenancy,  agreed,  at  B.'s  request,  a  few  days  before  the  expi- 
ration of  his  tenancy,  to  forbear  to  remove  the  fixtures,  B.  agreeing  to 
take  them  at  a  valuation  to  be  made  by  two  brokers.    A,,  at  the  expira- 
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tion  of  his  tenancy,  delivered  up  possession  of  the  house  to  B.,  leaving 
the  fixtures  on  the  premises.  On  the  following  day,  the  fixtures  were 
valued  by  two  brokers  at  the  sum  of  40Z.  IO9.,  and  the  valuation  was 
signed  by  them  accordingly.  A.  having  brought  indebitatus  assumpsit 
for  the  price  and  value  of  fixtures,  &c.,  bargained  and  sold,  and  p^^noo 
for  fixtures  '''sold  and  delivered,  it  was  held  that  the  action  was  ^ 
maintainable,  and  that  this  was  not  a  sale  of  an  interest  in  land  within 
the  4th  section  of  the  statute  of  frauds.  [Oresswbll,  J. — That  was 
a  mere  waiver  of  the  tenant's  right  to  remove  the  fixtures,  in  considera- 
tion of  the  landlord's  agreeing  to  pay  for  them  according  to  a  valuation 
to  be  afterwards  made.]  In  Buttemere  v.  Hayes,  5  M.  &  W.  456,t  the 
plaintifi*  was  by  the  agreement  parting  with  an  interest  in  a  term.  Parke, 
B.,  says :  '^  Perhaps,  if  the  declaration  had  stated  an  agreement  to  relin- 
quish the  possession  merely,  it  might  not  have  amounted  to  a  contract 
for  an  interest  in  land :  but  it  goes  on  to  allege  that  the  plaintiff  was  to 
suffer  the  defendant  to  become  tenant  thereof  for  the  residue  of  the  term. 
Now,  he  could  not  have  become  tenant  for  the  r^idue  of.  the  term, 
except  by  an  assignment ;  and  that  would  be  a  contract  for  an  interest 
in  land  within  the  statute,  and  ought  to  be  reduced  into  writing."(a) 
[Mauls,  J. — ^If  it  rehUes  to  a  sale  of  an  interest  in  lands,  &c.,  the  agree- 
ment is  within  the  statute.  Here,  the  plaintiff,  by  virtue  of  his  agree- 
ment with  his  landlord,  was  entitled  to  an  equitable  interest  in  the  land 
for  the  seven  years.  A  sale  of  that  interest  clearly  is  within  the  statute. 
Is  not  this  in  substance  an  agreement  for  that  ?  The  plaintiff  contracts 
to  part  with  his  equitable  title  to  the  seven  years'  lease.(i)]  The  plain- 
tiff does  not  affect  to  transfer  that  supposed  equitable  interest  to  the 
defendant ;  nor  does  the  defendant  take  any  such  interest  from  him. 
[Maulb,  J. — The  plaintiff  has  an  interest  in  land,  and  he  parts  with  it 
for  a  pecuniary  consideration.]  Not  to  the  defendant.  [Maulb,  J. — 
The  statute  of  frauds  does  not  '''contemplate  this  or  that  mode  of  r,|eOQA 
conveyance :  it  looks  to  the  substance  of  the  thing.]  ^ 

Udall,  in  reply. — This  is  an  action  upon  the  agreement ;  and  the 
paramount  object  of  the  agreement  was,  that  the  plaintiff  should  divest 
himself  of  the  interest  he  had  in  the  premises,  in  favour  of  the  defendant. 
It  is  impossible  to  distinguish  the  case  from  that  of  Cocking  v.  Ward. 

Maulb,  J. — ^Where  anything  is  done  which  substantially  amounts  to 
a  sale  or  parting  with  an  interest  in  land,  the  contract  is  ^'for  or  relating 
to  the  sale  of  an  interest  in  or  concerning  lands,  tenements,  or  heredita- 
Sients,"  within  the'4th  section  of  the  statute  of  frauds.  After  the  deci- 
sion of  this  court  in  Cocking  v.  Ward,  I  think  it  is  impossible  to  say  thai 
ike  ruling  of  the  judge  of  the  county  court  was  right. 

The  rest  of  the  court  concurring,  Appeal  allowed,  with  costs. 

(a)  8m  «be  «awi  eoUeetad  in  Chitty  on  Contnetf ,  4th  «dit  pp.  267—371. 
{1}  The  QSM  detoribM  thii  ngreemait  m  a  <<  parol  ngreemont :"  in  truth,  il  wm  an  agv««a«B| 
not  in  writing,  and  therefore  not  capable  of  being  enforced  in  equity. 

VOL.  xn.— 27  s  2 
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^„Q.-  *CAWLET,  AppeHant,  FURNELL  and  Another,  Respondent. 
^^^^  June  21,  1851. 

An  appeal  will  lio  against  the  decision  of  a  county  coort  jndgei  under  the  13  A  14  Yiot  e.  01,  i. 
14,  though  the  question  presented  to  the  court  of  appeal  be  a  mixed  question  of  law  and  fact, 
— proTided  the  court  can  clearly  see,  that»  in  coming  to  the  condosion  he  did,  the  Judge  of  11m 
county  court  mu$t  have  taken  an  erroneous  view  of  the  law. 

The  following  letter  addressed  by  the  defendant  to  the  plaintiff,  within  six  years,  respecting  a 
debt  otherwise  barred  by  the  statute  of  limitations,  was  held  (on  appeal)  not  a  sufficient 
acknowledgment  of  the  debt  to  take  the  case  out  of  the  statute  >^*  I  am  much  anrprised  at 
receiving  a  letter  from  H.  (the  plaintiif's  attorney)  this  morning,  for  the  recovery  of  your 
debt  I  must  candidly  tell  you  once  for  all  I  never  shall  be  able  to  pay  you  in  cash,  but  you 
may  have  any  of  the  goods  we  have  at  the  Paateohnieon,  by  paying  the  expenees  incurred 
thereon,  without  which  they  cannot  be  taken  out,  as  before  agreed  when  Mr.  F.  (one  of  the 
plaintiffs)  was  in  town." 

This  was  an  appeal  against  a  decision  of  the  judge  of  the  coanty 
court  of  Dorsetshire. 

The  action,  which  was  on  contract,  was  tried  on  the  80th  of  NoYem- 
her,  1850. .  Neithet  party  demanded  a  jury.  The  action  was  for  goods 
sold  and  delivered  by  the  plaintiffs  below  to  the  defendants  below, 
Edward  Oawley  and  Joseph  Oawley,  in  the  year  1842,  to  the  amount 
of  50/.  16«.  5d.,  which,  after  giving  credit  to  the  defendants  below  for 
goods  sold  and  delivered  by  them  to  the  plaintiffs  below  to  the  amount 
of  162.  49.  4d.,  left  due  to  the  plaintiffs  below  the  sum  of  842.  12t.  ld» 

The  defendant  Edward  Gawley  not  having  been  duly  served  with  the 
summons  to  appear,  the  action  proceeded, — ^pursuant  to  the  68th  see- 
tion  of  the  statute  9  &  10  Vict.  c.  95, — ^against  Joseph  Oawley  alone. 

The  defendant  Joseph  Gawley,  by  his  attorney,  admitted  at  the  trial 
that  the  balance  of  84Z.  12«.  1^.  was  owing  from  the  defendants  to  the 
plaintiffs,  but  relied  on  the  statute  of  limitations  for  his  defence,  of 
which  due  notice  had  been  given,  pursuant  to  the  76th  section  of  the 
statute. 

To  take  the  case  out  of  the  statute  of  limitations,  the  plaintiffs  called 
a  witness,  Joseph  Furnell,  who  proved,  that,  as  agent  of  the  plaintiffs, 
he  had  an  interview  with  both  the  defendants  in  London,  in  the  year 
*2921  ^^^^»  '''when  the  plaintiffs'  and  defendants'  accounts  respectively 
-^  were  stated,  and  the  balance  of  842.  12«.  Id.  admitted  by  the 
defendants  to  be  due  to  the  plaintiffs ;  that  the  defendants  then  stated 
to  the  witness  that  it  would  be  more  convenient  for  them  to  pay  in 
goods  than  money;  that,  in  March,  1845,  he  had  another  interview 
with  the  defendant  Joseph  Gawley,  and  also  with  iidward  Gawley,  bat 
not  with  both  together,  and  applied  again  for  the  balance  of  342.  12«. 
ld.j  when  Joseph  Gawley  stated  that  it  would  be  more  convenient  to 
pay  in  goods  than  money,  and  proposed  to  meet  him  (the  witness)  at 
the  Pantechnicon,  in  London,  where  the  defendants  had  goods  then 
deposited ;  that  he  accordingly  met  Joseph  Gawley  at  the  Pantechnicon 
on  the  day  following,  when  he,  Joseph  Gawley,  pointed  out  the  goods 
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belonging  to  the  defendants,  and  wrote  a  list  of  the  goods,  with  the 
prioes,  in  his,  the  witness's,  book,  and  offered  any  of  them  in  liqnida* 
tion  of  the  debt  of  the  plaintiffs ;  that  he,  the  witness,  then  and  there 
agreed  to  take  two  bedsteads,  one  marked  20L  and  another  152.  IO9., 
subject  to  the  plaintiffs'  approval,  and  to  be  forwarded  according  to  the 
plaintiffs'  letter. 

It  was  also  proved  hj  the  defendant  Joseph  Cawley,  that,  when 
goods  are  deposited  at  the  Pantechnicon,  the  charge  upon  them  is  not 
told  to  the  depositors ;  bat  that,  when  the  goods  are  sold,  the  charge 
upon  them  b  then  given. 

Nothing  was  said  at  either  of  the  above-mentioned  interviews  in 
London  in  1845,  about  the  charges  at  the  Pantechnicon  for  the  deposit 
of  the  goods  there. 

It  was  also  proved,  that,  on  or  about  the  1st  of  April,  1845,  the 
plaintiffs  addressed  and  sent  by  post  the  following  letter  to  the  defend- 
ant Edward  Cawley : — 

«« Poole,  April  1st,  1845. 
"Mr.  Edward  Cawley, 

<<  Sir, — Our  Mr.  Furnell  was  disappointed  at  your  not  '''meet- 
ing him  on  Saturday  morning,  as  you  proposed,  and  that  you 
did  not  call  on  him  at  Wood's  Hotel  on  Monday  morning.  He,  how- 
ever saw  Mr.  Joseph  Cawley  on  Saturday  at  the  Pantechnicon,  who 
agreed  to  forward  us  two  bedsteads  as  a  set-off  against  our  account 
amounting  to  about  352.,  particulars  of  which  were  then  given  him, — 
one  a  half-tester  bedstead,  with  white  good  chintz  furniture,  marked 
18/.,  the  other  a  spiral  four-post,  with  green  damask  furniture  and  a 
mattress,  marked  222.  These  you  will  please  pack  carefully,  and 
deliver  not  later  than  Thursday  week,  the  10th  instant  (earlier,  if  pos- 
sible), at  Chamberlain's  Wharf,  to  be  forwarded  to  us  by  Messrs.  Wan- 
hiU'a  Poole  coaster.  .  If  this  Js.not  punctually  complied  with,  we  shall 
at  once  feel  compelled  to  take  steps  unpleasant  to  all  parties.  Tou  will 
please  inform  your  brother  of  the  subject  of  this  letter,  and  advise  us 
when  the  bedsteads  are  delivered  at  the  wharf. 

"FURNBLL  &  JOYCB." 

No  goods  being  sent,  the  plaintiffs  instructed  one  Knight,  an  attor- 
ney^  to  apply  for  payment  of  the  debt ;  who  accordingly  wrote  to  the 
two  defendants. 

In  the  month  of  April,  1845,  the  plaintiffs  received  by  post  a  letter, 
which  was  put  in  evidence  at  the  trial,  and  proved  to  the  satisfaction 
of  the  judge  of  the  county  court  to  have  been  signed  by  the  defendant 
Joseph  Cawley.    The  following  is  a  copy  of  the  letter : — 

a  April  25th,  1845. 

« Messrs.  Furnell  &  Joyce, — I  am  much  surprised  at  receiving  a 
letter  from  Henry  Knight  this  morning,  for  the  recovery  of  your  debt. 
I  jnnst  candidly  tell  you,  once  for  all,  I  never  shall  be  able  to  pay  you 
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in  cash ;  but  you  may  have  any  of  the  goods  we  have  at  the  Pantecfa-* 
nicon,  by  paying  the  expenses  incurred  thereon,  without  which  they 
cannot  be  taken  out,  as  before  agreed  when  Mr.  Furnell  was  in  town. 
*PQ41  ^^^  *^®  *welcome  to  issue  as  many  writs  as  you  think  proper : 
-^  but,  if  you  continue  to  press  the  thing,  I  shall  immediately  put 
myself  under  the  protection  of  the  court.  My  brother  Edward  ha9 
met  with  a  very  serious  accident,  and  is  unable  to  attend  to  anything. 

«  Joseph  Cawlby." 

Judgment  was  given  for  the  plaintiffs,  against  which  Joseph  Cawley 
gave  notice  of  appeal. 

The  question  for  the  opinion  of  the  court  was,  whether  the  action 
was  barred  by  the  statute  of  limitations,  or  whether  the  plaintiffs  were 
entitled  to  judgment  for  842.  12^.  Id. 

[The  case  was  signed  by  the  judge  of  the  county  court,  but  there 
was  no  statement  therein  that  the  parties  had  disagreed  as  to  the  facts ; 
and  the  argument,  by  consent  of  the  parties,  took  place  before  the  full 
court,  sitting  in  banco,  in  Trinity  Term  last.] 

Udally  for  the  appellant. — Under  the  circumstances  stated,  the  statute 
of  limitations  was  a  bar  to  the  plaintiffs'  claim.  The  goods  were  deli- 
vered in  the  year  1842.  The  letter  of  the  26th  of  April,  1845,  which 
was  relied  upon  to  take  the  case  out  of  the  statute,  was  clearly  insuffi- 
cient for  that  purpose.  [Maulb,  J. — The  defendant  says  he  is  unable 
to  pay  in  cash ;  but  he  offers  goods :  there  is  a  clear  acknotffledffmerU  of 
the  debt.]  But  no  promise  to  pay.  That  is  essential.  In  Hart  t;.  Pren- 
dergast,  14  M.  &  W.  741,t  the  following  letter,  written  by  the  defendant 
to  a  clerk  of  the  plaintiff,  in  answer  to  an  application  for  payment  of  the 
debt,  was  held  not  sufficient  to  defeat  a  plea  of  the  statute  of  limitations, 
— "I  will  not  fail  to  meet  Mr.  H.  (the  plaintiff)  on  fair  terms;  and  have 
now  a  hope  that  before  perhaps  a  week  from  this  date  I  shall  have  it 
in  my  power  to  pay  him,  at  all  events,  a  portion  of  the  debt,  when  we 
shall  settle  about  the  liquidation  of  the  balance."  Pollock,  0.  B., 
♦2951  **^®'®  **y^ '  "  ^*  ^^  better  to  adhere  to  the  principle  of  some  deci- 
•^  sioD,  instead  of  reasoning  on  the  terms  of  the  particular  document 
in  each  case.  Now,  the  case  of  Tanner  v.  Smart,  6  B.  &  C.  60S  (E.  C. 
L.  R.  vol.  19),  9  D.  A;  R.  649  (B.  C.  L.  R.  vol.  22),  lays  down  the  princi- 
ple very  clearly,  on  a  review  of  all  the  authorities,  viz.  that,  *  under  the 
ordinary  issue  on  the  statute  of  limitations,  an  acknowledgment  is  only 
evidence  of  a  promise  to  pay;  and,  unless  it  is  conformable  to  and 
maintains  the  promise  in  the  declaration,  although  it  may  show  to  demon- 
stration that  the  debt  has  never  been  paid,  and  is  still  subsisting,  it  has 
no  effect.'  It  is  not  sufficient  that  the  document  contains  a  promise  by 
the  defendant  to  pay  when  he  is  able^  or  by  billy  or  a  mere  expectation 
that  he  shall  pay  at  some  future  time:  it  should  contain  either  an 
unqualified  promise  to  pay, — ^that  is,  a  promise  to  pay  on  request^ — or, 
if  it  be  a  conditional  promise,  or  a  promise  to  pay  on  the  arrival  of  a 
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eertftin  period,  the  performance  of  the  condition,  or  the  arrival  of  that 
period,  should  be  proved  by  the  plaintiff."  And  Rolfe,  B.,  said:  ''The 
principle  is  said  to  be,  that  the  document  must  contain  either  a  promise 
to  pay  the  debt,  or  an  acknowledgment  from  which  such  a  promise  is  to 
be  inferred.  Perhaps  it  would  be  more  correct  to  say,  that  it  must  in 
all  cases  contain  a  promise  to  pay,  but  that  from  a  simple  acknowledg- 
ment the  law  implies  a  promise ;  but  there  must,  in  all  cases,  be  a  pr<h 
mi%e^  in  order  to  support  the  declaration."  So,  in  Routledge  v,  Ramsay, 
8  Ad.  &  E.  221  (E.  0.  L.  R.  vol.  86),  8  N.  &  P.  819,  J.  R.,  a  debtor, 
having  sums  due  to  him,  handed  the  accounts  to  his  creditor,  and  wrote 
— ''I  give  you  the  above  accounts,  so  you  must  collect  them  and  pay 
yourself,  and  you  and  I  will  then  be  clear:"  and  it  was  held  that  this 
acknowledgment  did  not  imply  a  promise  to  pay,  and  was  no  answer, 
under  the  9  G.  4,  c.  14,  to  a  plea  of  the  statute  of  limitations.  And 
Patteson,  J.,  said :  ''  An  acknowledgment,  without  anything  more,  may 
raise  an  implied  '''promise  since  the  statute  9  G.  4,  c.  14,  as  it  did  r^coof* 
before.  But,  when  something  else  is  added,  the  effect  of  that  *- 
must  be  taken  into  consideration."  Again,  in  Morrell  v.  Frith,  8  M.  & 
W.  402,t  the  following  letter  from  the  defendant  to  the  plaintiff's  attorney, 
was  held  not  to  be  a  sufficient  acknowledgment  of  a  debt  to  take  the  case 
out  of  the  statute, — ''  Since  the  receipt  of  yours  (and  indeed  for  some 
time  previously),  I  have  been  in  almost  daily  expectation  of  being  enabled 
to  give  a  satisfactory  reply  to  your  application  respecting  the  demand 
of  Messrs.  M.  against  me.  I  propose  being  in  Oxford  to-morrow,  when 
I  will  call  upon  you  on  the  matter."  And  Parke,  B.,  said:  "The 
utmost  that  can  be  made  of  this  letter,  is,  that  it  acknowledges  the  exist- 
ence of  the  debt  mentioned  in  the  previous  letters;  but  that  the  defend- 
ant does  not  mean  to  express  any  promise  to  pay,  but  reserves  it  for 
future  consideration."  [Maule,  J. — Is  this  a  case  in  which  the  statute 
13  &  14  Yict.  c.  61,  s.  14,  gives  an  appeal  ?  See  The  East  Anglian 
Railways  Company  v.  Lythgoe,  10  C.  B.  726  (E.  C.  L.  R.  vol.  70).]  If 
there  is  any  evidence  to  support  the  decision,  this  court  probably  will  not 
interfere.  But  here  there  was  no  evidence  which  could  have  been  sub- 
mitted to  a  jury.  The  judge  took  upon  himself  to  decide  that  the  case 
was  taken  out  of  the  statute  of  limitations.  Neither  of  the  other  courts 
has  adopted  the  view  suggested  by  this  court  in  the  case  of  The  East 
Anglian  Railways  Company  ».  Lythgoe.  [Maule,  J. — The  parties  have 
mixed  up  the  law  and  the  facts  together.  In  the  case  of  an  arbitration, 
the  court  will  not  meddle  with  the  decision  of  the  arbitrator,  whether  in 
fact  or  law.]  To  hold  that  an  appeal  lies  only  where  the  parties  have 
thought  fit  to  summon  a  jury,  would  be  almost  repealing  the  statute. 
The  question  here  is  clearly  one  of  law. 

Barstow  (with  whom  was  Willes)^  for  the  respondent. — *Upon  r-^QO'r 
the  facts  disclosed  in  this  case,  there  has  been  no  such  error  or  ^  * 
miscarriage  of  the  judge  in  point  of  law,  as  to  give  this  court  jurisdic* 


297  CAWLBT,  App.,  FURNBLL,  Bisp.    B.  V.  1862. 

tion  to  reverse  his  decision.  The  defendant  might,  if  he  chose^  have 
had  a  jary ;  and,  therefore,  according  to  the  impression  thrown  out  bj 
this  court  in  The  East  Anglian  Railways  Company  v.  Ly thgoe,  the  case 
is  not  properly  within  the  18  &  14  Vict.  c.  61,  s.  14.  The  deoisiony 
however,  of  the  judge  was  clearly  right ;  or,  at  all  events,  there  was 
evidence  to  go  to  a  jury,  of  a  promise  sufficient  to  take  the  case  out  of 
the  statute  of  limitations.  The  case  does  not  show  when  the  cause  of 
action  accrued,  or  when  the  action  was  commenced.  [Jebvis,  C.  J. — 
Upon  whom  lies  the  onus  of  showing  that  the  case  is  taken  out  of  the 
statute  of  limitations  ?]  Upon  the  party  who  impeaches  the  decision 
of  the  judge.  [Cbbsswbll,  J. — ^I  think  not.  If  we  have  no  data  to 
guide  us,  why  are  we  to  assume  anything  ?]  The  difficulty  thus  thrown 
upon  the  respondent,  fortifies  the  objection  to  this  being  a  proper  case 
for  appeal  at  all.  Assuming,  however,  that  the  onus  of  showing  that 
the  case  is  taken  out  of  the  operation  of  the  statute  of  limitations  rests 
upon  the  respondent,  it  is  submitted  that  that  which  took  place  between 
the  plaintiffs'  agent  and  the  defendant  in  1844,  according  to  the  autho- 
rities, amounted  to  a  payment  on  account.  In  Ashby  v.  James,  11  M. 
&  W.  542,t  in  order  to  take  the  case  out  of  the  statute  of  limitations, 
the  plaintiff  tendered  evidence,  that,  a  short  time  before  the  action,  he 
and  the  defendant  met  for  the  purpose  of  adjusting  the  accounts  be- 
tween them ;  that,  on  the  plaintiff's  demand  being  read  over,  the  defend- 
ant said  it  was  correct,  but  that  he  claimed  a  set-off;  that  his  set-off 
was  also  investigated ;  and  that  finally  a  balance  was  struck  in  favour 
of  the  plaintiff  of  12Z.  9«.  6(2.  This  evidence  was  objected  to  on  the 
part  of  the  defendant,  on  the  ground  that  it  amounted  to  a  mere  parol 
^nqo-i  acknowledgment  by  '''him  of  the  debt,  which,  by  the  express  pro- 
-^  visions  of  the  9  G.  4,  c.  14,  was  not  sufficient  to  take  the  case  out 
of  the  statute.  The  evidence,  however,  was  received,  and  the  plaintiff 
had  a  verdict  for  12{.  9a.  6d,  Upon  a  motion  for  a  new  trial,  on  the 
ground  that  this  evidence  had  been  improperly  received,  Lord  Abinger, 
0.  B.,  said :  « I  think  Lord  Tenterden's  act  does  not  apply  at  all  to 
the  fact  of  an  account  stated,  where  there  are  items  on  both  sides. 
This  is  not  <an  acknowledgment  or  promise  by  words,  only ;'  it  is  a 
transaction  between  the  parties,  whereby  they  agree  to  the  appropria- 
tion of  items  on  the  one  side,  item  by  item,  to  the  satisfaction  pro  tanto 
of  the  amount  on  the  other  side.  The  act  never  intended  to  prevent 
parties  from  making  such  an  appropriation."  And  Alderson,  B.,  said: 
« The  courts  have  never  laid  it  down  that  an  actual^  statement  of  a 
mutual  account  will  not  take  the  case  out  of  the  statute  of  limitations. 
They  have,  indeed,  determined  that  a  mere  parol  statement  of,  and  pro- 
mise to  pay,  an  exbting  debt,  will  not  have  that  effect,  because,  to  hold 
otherwise,  would  be  to  repeal  the  statute.  The  truth  is,  that  the  going 
through  an  account  with  items  on  both  sides,  and  striking  a  balance, 
converts  the  set-^ffinio  patftn&nts;  the  going  through  an  account  where 
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there  are  items  on  one  side  only, — ^as  was  the  case  in  Smith  v.  Forty, 
4  G.  &  P.  126  (E.  C.  L.  R.  vol.  19),  does  not  alter  the  situation  of  the 
parties  at  all,  or  constitute  any  new  consideration.  Here,  the  striking 
of  a  balance  between  the  parties  is  evidence  of  an  agreement  that  the 
items  of  the  defendant's  account  shall  be  set  off  against  the  earlier 
items  of  the  plaintiff's,  leaving  the  case  unaffected  either  by  the  statute 
of  limitations  or  the  set-off."  That  decision  was  approved  of  and  acted 
upon  by  this  court  in  Clark  t;.  Alexander,  8  Scott  N.  R.  147,  165.  It 
also  met  with  the  concurrence  of  the  Court  of  Queen's  Bench,  in  Worth- 
ington  V.  Grimsditch,  7  Q.  B.  479,  484  (E.  C.  L.  R.  vol.  58),  where  Lord 
Denman  says :  <<  Where  there  are  accounts  *with  items  on  both  r^ieoqo 
sides,  the  going  through  them,  and  striking  a  balance,  converts  ^ 
the  set-off  into  payment,  as  was  said  by  Alderson,  B.,  in  Ashby  v. 
James." 

Udally  in  reply. — The  case  distinctly  states,  that,  « to  take  the  case 
out  of  the  statute  of  limitations,  the  plaintiffs  called  a  witness,"  who 
proved  so  and  so.  That  is  a  sufficient  statement  that,  in  the  opinion 
of  the  judge,  the  debt  was  primfi  facie  barred.(a)  The  authority  of 
Ashby  V.  James  is  not  disputed,  in  a  case  to  which  it  is  applicable. 
There  can  be  no  doubt,  that,  if  there  be  a  balance  ascertained  by  an 
agreed  set-off,  it  might  be  pleaded  as  an  account  stated  ;  as  in  Smith 
V.  Page,  16  M.  &  W.  688.t  The  evidence,  however,  does  not  warrant 
the  application  of  that  doctrine  here.  Our,  adv.  vult, 

Maulb,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the  county  court 
of  Dorsetshire.  The  cause  was  tried  before  the  judge,  without  the  aid 
of  a  jury.  The  case, — ^which  seems  to  have  been  stated  by  the  judge, 
— sufficiently  showed  that  the  debt  claimed  was  either  proved  or  ad- 
mitted, and  that  the  defendant  relied  upon  the  statute  of  limitations  as 
a  drfence  to  the  action.  The  question  argued  before  us, — and  which 
appeared  to  have  been  raised  before  the  judge  of  the  county  court  also, 
— ^was,  whether  or  not  the  facts  stated  took  the  case  out  of  the  opera- 
tion of  the  statute  of  limitations.  The  judge  thought  they  did,  and 
accordingly  gave  judgment  for  the  plaintiffs. 

A  point  which  had  on  a  former  occasion, — The  East  Anglian  Railways 
Company  v.  Lythgoe,  *10  C.  B.  726  (E.  C.  L.  R.  vol.  10),—  ^^^^^ 
occurred  to  me  as  one  of  difficulty,  was  raised  by  the  counsel  for  ^ 
the  respondent  on  the  argument  of  this  case,  viz.  whether  the  statute 
18  k  14  Vict.  c.  61,  contemplated  an  appeal  from  the  decision  of  a 
county  court  judge  when  exercising  the  functions  of  both  judge  and 
jury,  the  more  especially  as  there  are  no  pleadings  to  separate  the 
question  of  fact  from  the  question  of  law.    The  solution  of  that  difficulty 

(a)  Tha  case,  though  signed  by  the  jndge,  not  Aowing  that  the  parties  had  differed,  mvst  be 
Uken  to  be  the  statement  of  the  partie;  and  not  of  the  Judge.  The  oourt  animadverted  upon 
Chii  irregvlar  mode  of  stating  the  case. 
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depends  upon  the  proper  construction  to  be  put  upon  the  14th  section 
of  that  act,  "which  provides,  that,  « if  either  party,  in  any  cause  of  the 
amount  to  which  jurisdiction  is  given  to  the  county  courts  by  that  act, 
shall  be  dissatisfied  with  the  determination  or  direction  of  the  said  court 
in  point  of  law,  or  upon  the  admission  or  rejection  of  any  evidence,  such 
party  may  appeal  from  the  same  to  any  of  the  saperior  courts  of  com* 
mon  law  at  Westminster,  two  or  more  of  the  puisne  judges  whereof  shall 
sit  out  of  term  as  a  court  of  appeal  for  that  purpose,''  &c.  The  ques- 
tion here  does  not  arise  upon  the  admission  or  rejection  of  evidence. 
What  is  the  meaning  of  these  words, — <<  the  determination  or  direction 
of  the  court  in  point  of  law?"  The  act  clearly  does  not  give  an 
appeal  in  every  case  where  a  party  is  dissatisfied  with  the  judgment  of 
the  court ;  but  only  where  the  dissatisfaction  is  with  the  determination 
or  direction  in  point  of  law.  A  determination  or  direction  in  point  of 
law,  is,  where  a  question  is  raised  on  demurrer  or  special  verdict ;  and 
though  such  things  are  not,  strictly  speaking,  in  the  county  court, 
something  may  take  place  there  which  is  substantially  the  same.  For 
instance,  suppose  a  claim  made  in  a  county  court,  which,  upon  the 
plaintiff's  own  showing,  could  not  in  law  be  sustained, — or,  if  it  were  a 
claim  for  money  due  upon  a  voluntary  promise,  without  consideration, 
and  the  defendant  were  to  object  that  such  a  claim  could  not  be  sus- 
tained in  point  of  law ;  or,  if  the  defendant,  in  answer  to  a  claim  of 
*A011  ^^^^'  ^^^^  ^^  *rely  for  his  defence  upon  the  fact  that  the  cause 
-*  of  action  did  not  accrue  within  three  years, — ^in  each  of  these 
cases  the  determination  of  the  court  would  be  a  determination  in  point 
of  law.  The  term  <<  direction"  properly  applies  where  the  cause  is  to 
be  determined  by  a  jury,  and  the  judge  directs  them  in  a  matter  of  law, 
— as,  that  a  certain  interest  can  only  pass  by  an  instrunvent  under  seal, 
or  the  like.  In  all  these  cases,  the  statute  gives  an  appeal.  But, 
where  the  parties  do  not  choose  to  separate  the  law  from  the  facts,  but 
leave  the  whole  to  be  disposed  of  by  the  judge,  it  may  well  be  doubted 
whether  the  case  is  within  the  spirit  of  the  enactment  in  question. 
It  is  often  most  desirable  that  a  decision  should  be  final,  and  subject  to 
no  appeal ;  as,  in  the  case  of  arbitrators,  it  has  long  been  settled,  that, 
where  parties  have  selected  one  who  is  to  put  an  end  to  all  controversies 
between  them,  it  is  not  competent  to  them  to  impugn  his  decision  either 
as  to  the  law  or  the  facts :  and  it  may  very  well  be,  that,  where  parties 
leave  the  whole  law  and  facts  to  be  determined  by  the  judge  of  the 
county  court,  they  may  be  considered  as  having  elected  to  put  him  in 
the  situation  of  an  arbitrator.  If  it  is  said  that  this  construction  alto- 
gether disposes  of  the  right  of  appeal,  that  objection  may  be  answered 
by  giving  the  words  of  the  14th  section  their  reasonable  import,  and 
holding  them  to  require  a  case  where  at  least  the  law  and  the  facts  are 
separated  from  each  other,  so  as  to  enable  the  court  of  appeal  to  see 
what  the  determination  in  point  of  law  has  been.     It  may  be,  that, 
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if,  npon  the  case  stated  by  the  parties,  or  by  the  judge,  it  appears  to 
the  court  of  appeal  that  the  decision  which  has  been  come  to  can  be 
sustained  by  a  particular  view  of  the  facts  which  does  not  render  it 
necessary  to  arrive  at  the  conclusion  that  he  has  erroneously  decided 
the  point  of  law  before  him,  this  court  may  have  no  power  to  review 
the  judgment ;  yet,  that,  where  it  is  manifest  from  the  *facts  r^tono 
stated,  that,  in  order  to  arrive  at  the  conclusion  he  has  arrived  ^ 
at,  the  judge  must  have  decided  a  matter  of  law  in  a  certain  way, 
that  will  be  a  determination  in  point  of  law,  with  respect  to  which  an 
appeal  will  lie.  So  that,  supposing  there  be  a  judgment  which  can  be 
sustained,  consistently  with  the  law,  by  any  view  that  can  be  taken  of 
the  facts  stated,  such  a  judgment  probably  cannot  be  reversed ;  yet, 
still,  where  the  judge  states  the  facts  which  were  before  him,  and  those 
facts  will  sustain  his  judgment  upon  one  view  of  the  law  only,  and  that 
an  incorrect  one,  this  court  may  have  jurisdiction  to  entertain  the 
appeal.  On  the  part  of  the  appellant  in  this  case,  it  was  insisted  that 
it  falls  within  the  latter  description.  And  we  incline  to  that  opinion. 
We  cannot  see  from  the  statement  submitted  to  us  how  the  judge  could, 
consistently  with  a  right  view  of  the  law,  have  come  to  the  conclusion 
he  has  come  to.  We  therefore  think  the  appellant  is  entitled  to  our 
judgment. 

It  may  be  observed  that  this  court  of  appeal  is  one  of  a  very  peculiar 
description.  It  is  not  one  of  the  superior  courts,  but  an  anomalous 
sort  of  court  composed  of  two  or  more  of  the  puisne  judges  sitting  as  a 
court  of  appeal  for  the  purpose  of  reviewing  decisions  of  the  county 
court.  It  is  a  court  from  which  the  Chief  Justice  and  the  Chief  Baron 
are  excluded,  and  which  is  incapable  of  holding  its  sittings  in  term.(a) 
It  has  power  *to  determine  the  appeal,  and  to  order  a  new  r^tOAo 
trial  as  it  thinks  fit,  or  to  order  judgment  to  be  entered  for  ^ 
either  party,  and  to  make  such  order  as  to  the  costs  of  the  appeal  as 
it  thinks  proper ;  and  its  orders  are  to  be  final.  It  is  difficult  to  find 
any  precise  analogy  for  the  proceedings  of  such  a  court.  That  which 
approaches  the  nearest  to  it,  is,  the  power  which  is  given  to  two  or 
more  judges  to  reverse  the  decisions  of  commissioners  of  taxes,  in  which 
case,  instead  of  giving  judgment  at  length,  as  in  ordinary  cases,  it  is 
customary  simply  to  state  that  the  judges  are  of  opinion  that  the 
decision  is  right  or  wrong,  as  the  case  may  be.  We,  therefore,  think 
it  convenient  not  to  introduce  the  practice  of  giving  the  reasons  for 
our  judgments, — a  practice  which  a  very  high  authority  is  reported  to 

(a)  SiDM  altered  by  the  15  A  16  Vict  o.  54,  a.  2,  which  repeal!  <'io  much  of  the  13  A  14  Viot 
c.  61,  B.  14,  as  limite  the  conrt  of  appeal  to  the  pnisne  judges  of  the  saperior  courts  of  common 
Ixw  at  Westminster,  and  the  sitting  of  the  said  conrt  of  appeal  to  a  time  out  of  term,"  and  enacts 
that  "  all  appeals  now  depending  or  hereafter  to  be  brought  before  the  said  superior  oourte,  shall 
be  heard  and  determined  in  term  by  the  judges  thereof,  as  part  of  the  ordinary  business  of  such 
courts,  or  out  of  term  by  any  two  or  more  of  the  judges  of  the  said  superior  court  sitting  as  a  court 
«f  appeal  for  that  purpose." 

VOL.  XII.— 28  T 
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have  said  to  be  sometimes  very  inconvenient  and  embarrassing.  Tbe 
observations  I  have  thought  it  right  to  make,  are  made  with  referenee 
to  the  question  of  our  jurisdiction  to  entertain  the  appeal.  In  the 
present  case  we  assume  that  we  have  jurisdiction.  With  regard  to  the 
merits,  we  are  all  agreed  that  the  judge  of  the  county  court  was  wrong: 
we  therefore  order  that  the  judgment  of  this  court  be  entered  for  the 
defendant.    As  to  the  costs  of  the  appeal,  we  make  no  of  der. 

Appeal  allowed^  without  costs. 


♦a041  *CUTHBERTSON,  Clerk  to  the  Commissioners  for  improving 
J  the  Harbour  of  NEATH,  Appellant ;  PARSONS,  Respondent. 

May  11. 

By  an  act  for  improTing  and  maintaining  a  harbour,  the  eommissioners  were  empowered  to  Imlld 
or  proTide  ■team>tag8  for  towing  yesaeli  into  or  out  of  the  harbonr,  and  to  receive  for  the  nee 
of  such  veseelB  rach  reasonable  compensation  as  they  shoold  fix.  The  commissioners  entered 
into  an  arrangement  with  the  proprietors  of  certain  steam-vessels  to  perform  this  dntj  for  them 
at  certain  specified  rates  of  charge ;  the  commissioners  paying  them  in  addition  a  certain  sum 
annaally,  and  the  vessels  being  placed  under  the  direction  and  control  of  the  harbour-master. 
A  vessel  having  sustained  damage  in  consequence  of  the  negligence  and  want  of  skill  of  the 
master  and  crew  of  a  tug,  whilst  being  towed  into  the  harbour,  the  owner  brought  an  action  In 
the  county  court  against  the  harbour  commissioners,  and,  under  the  direction  of  the  Judge, 
recovered  a  verdict : — The  court,  on  appeal,  set  aside  the  verdict, — ^holding  that  the  decision 
of  the  judge  could  not,  upon  any  inference  which  could  legitimately  be  drawn  from  the  faeti 
before  him,  be  correct  in  point  of  law. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the  Glamorgan* 
shire  county  court. 

The  action  in  the  court  below  was  brought  against  the  appellant  as 
clerk  to  the  commissioners  for  improving  the  port  and  harbour  of 
Neath,  who  is  liable  to  be  sued  as  the  nominal  defendant  on  behalf  of 
the  commissioners,  in  pursuance  of  the  6  &  7  Vict.  c.  Izzi.,  intituled 
«<  An  act  for  improving  and  maintaining  the  port  and  harbour  of  Neath, 
in  the  county  of  Glamorgan." 

The  action  was  so  brought  by  the  respondent  as  the  owner  of  a  ship 
called  the  <<  Grace  Darling,"  against  the  appellant  as  such  clerk,  to 
recover  damages  from  the  harbour  commissioners  for  an  ii\jury  done  or 
occasioned  to  the  said  ship  of  the  respondent,  on  the  28th  of  February, 
1851,  by  the  negligence,  carelessness,  and  want  of  skill  of  certain  per- 
sons alleged  to  be  the  agents  and  servants  of  the  said  harbour  commis- 
sioners.    The  particulars  of  claim  were  as  follows : — 

« The  plaintiff  seeks  to  recover  the  following  damages,  as  having 
been  sustained  by  him;  for  that  the  commissioners  for  improving  the 
port  or  harbour  of  Neath,  on  the  28th  of  February,  1851,  and  within 
the  jurisdiction  of  this  court,  did,  by  reason  of  the  want  of  proper  care, 
*S051  ^^^  ^^^  diligence  on  the  part  of  the  said  commissioners,  '^their 
^  agents  and  servants,  cast  away  the  tow-rope  of  a  certain  vessel 
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called  the  <  Grace  Darling/  while  in  tow  of  the  steam-tug  called  the 
( Dragon-Fly/  and  did  thereby  damage  and  injure  the  said  vessel  called 
the  (Grace  Darling/  belonging  to  the  plaintiff:  and  the  plaintiff  was 
by  reason  thereof  prevented  for  a  long  time  from  trading  and  carrying 
on  his  business  as  owner  of  the  said  vessel ;  and  the  plaintiff  was  also 
thereby  subjected  to  the  expenses  of  repairing  the  said  vessel,  and 
otherwise  damnified;  to  the  plaintiff's  damage  of  272.  6«.  9d.,  as 
follows : — 

"1851.  £   9,  d, 
<*  March.    To  amoimt  of  bUla  paid  for  timber  to  rep^  the  damage  Butained  by 

the  yessel 4  16  e 

"Paid  for  ipike-nails,  ditto 0    8  0 

■mith'flwork 198 

ship-earpenteFi  and  Joineri 2  10  0 

soperintendenoe  of  repairt,  fto.      .       •               .       .       •  2    2  0 

"  Vietnalling  the  ieamen  during  repairs 6  12  0 

"  Loss  of  the  profit  of  a  Toyage .  10  10  0 

£2T    6    0" 

I  

The  189th  section  of  the  statute  in  question  enacts  <<  that  it  shall  be 
lawful  for  the  harbour-master  for  the  time  being  to  give  directions  for 
all  or  any  of  the  following  purposes,  that  is  to  say,  for  regulating  the 
time  and  manner  in  which  any  vessel  shall  enter  into,  go  out  of,  or  lie 
in  the  limits  of  the  said  port  and  harbour,  and  the  position,  mooring  or 
unmooring,  placing,  or  removing  of  any  vessel  within  the  said  limits ; 
for  regulating  the  manner  in  which  any  vessel  shall  take  in  or  discharge 
its  cargo,  or  any  part  thereof,  or  shall  take  in  or  deliver  ballast  within 
the  limits  of  the  said  harbour ;  for  regulating  the  government  of  any 
vessel  within  the  said  limits." 

In  support  of  the  claim  for  damages,  the  respondent  ^adduced  r^icOAf* 
evidence  to  prove  that  the  harbour-master  would  not  allow  the  ^ 
«  Grace  Darling"  to  be  taken  in  tow  by  the  said  steam-tug,  without  first 
taking  a  pilot  on  board ;  and,  accordingly,  the  master  of  the  respond 
ent's  vessel  took  one  of  the  pilots  of  the  said  harbour  on  board,  who 
took  charge  of  and  steered  the  vessel ;  and  that,  by  the  negligence  and 
unskilfulness  of  the  master  of  the  steam-tug  the  <<  Dragon-Fly,"  in 
improperly  casting  off  the  tow-rope  attached  to  the  <<  Grace  Darling," 
the  said  vessel  sustained  the  damage  which  was  the  subject  of  the 
action,  and  which  was  proved  to  be  of  the  extent  and  amount  stated  in 
the  particulars. 

In  addition  to  such  evidence,  and  in  order  to  prove  the  liability  of 
the  harbour  commissioners  for  such  damage,  the  respondent  further  put 
in  evidence  certain  minutes  of  proceedings  of  the  said  harbour  com- 
missioners, of  the  29th  of  April  and  the  18th  of  May,  1844,  in  respect 
to  an  arrangement  then  entered  into  by  them  with  the  proprietors  of 
the  said  tug-boat,  for  the  employment  of  the  tug-boat  in  the  port  and 
harbour  of  Neath,  and  which  said  arrangement  continued  in  force  at 
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the  time  the  damage  complained  of  was  done.     The  following  are  cppies 
of  the  said  minutes: — 

«  Copy  of  minute  made  on  the  29th  of  April,  1844. 
«<  Your  committee,  having  given  some  attention  to  the  effect  of  the 
present  charges  for  steam  towage  on  the  trade  of  the  port  of  Neath, 
and  having  become  aware  that  instances  daily  occur  where  vessels  prefer 
waiting  the  chances  of  a  fair  wind  to  incurring  the  expense  of  steam, 
and  the  act  (clause  206)  authorizing  the  commissioners  to  provide  steam- 
tugs  for  towing  or  hauling  ships, — recommend  the  commissioners  to 
enter  into  an  arrangement  with  the  proprietors  of  the  Neath  steam- 
tugs,  for  the  employment  of  their  boats  at  a  scale  of  charges  reduced 
to  one-half  of  the  present  rates;  and  that  the  commissioners  do  offer 
*^071  ^  ^  compensation  to  the  '^'proprietors  of  such  steamers  for 
^  making  such  a  reduction  in  their  rates,  the  sum  of  225Z.  annually, 
being  the  interest  at  5  per  cent,  on  4500Z.,  the  estimated  value  of  the 
boats :  the  proprietors  to  engage  to  provide  boats  equal  to  the  work  at 
such  reduced  rate,  and  the  contract  to  be  annual,  subject  to  six 
months*  notice  by  either  party  to  discontinue  the  same. 

<<  Your  committee  rely  that  the  proposed  measures  will  induce  such 
an  increase  in  the  trade  of  this  port,  that  the  receipt  from  shipping- 
dues  will  very  much  approximate  to  the  amount  to  be  paid  to  the  pro- 
prietors of  the  steam-tugs. 

"  Resolved,  that  the  standing  committee  be  authorized  to  treat  with 
the  Neath  Steam  Company,  on  the  terms  of  the  report." 
li  Copy  minute  made  on  the  13th  May,  1844. 
« Mr.  Gwyn  and  Mr.  J.  Rees  having  reported  to  this  meeting,  on 
behalf  of  the  steam-tug  proprietors,  that  they  accede  to  the  proposition 
made  to  them  respecting  the  employment  of  the  <  Pioneer'  and  <  Dragon- 
Fly,'  at  the  harbour  meeting  held  on  the  29th  of  April  last, 
<<  Resolved,  that  the  agreement  be  confirmed." 
The  minute-book  of  proceedings  of  the  commissioners  also  set  out  in 
several  subsequent  annual  reports,  that  the  arrangement  made  with  the 
tug-proprietors  had  worked  most  beneficially  for  the  interests  of  the 
harbour,  and  that  it  was  desirable  that  such  arrangement  should  con- 
tinue.    The  following  is  a  copy  of  one  of  the  minutes,  made  on  the 
24thof  April,  1848:— 

<<  Your  committee  also  deem  it  essential  to  the  interests  of  the  port, 
that  the  compensation  be  continued  to  be  paid  to  the  owners  of  the 
steam-tugs,  to  enable  the  tugs  to  work  at  their  present  low  rates  of 
towage." 

^oQo-i  The  respondent  also  relied  on  the  206th  section  of  the  *act  of 
-^  parliament,  which  enacts  <<  that  it  shall  be  lawful  for  the  said  com- 
missioners to  build  or  provide  vessels,  to  be  propelled  by  steam  or 
otherwise,  or  to  provide  a  dredge,  for  the  purpose  of  cleaning,  scouring, 
and  deepening  the  said  port  or  harbour,  or  any  part  thereof;  and  also 
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Bteam-tugs,  for  towing  or  hauling  ships,  barques,  or  other  vessels,  or 
rafts  of  timber,  into  or  out  of  the  said  port  or  harbour,  or  for  either 
of  such  purposes :  and  any  person  requiring  the  assistance  of  such 
towing-Tessels,  steam-tugs,  or  dredges,  shall  pay  to  the  said  commis- 
sioners such  reasonable  rates  or  compensation  for  the  use  thereof,  as 
shall  from  time  to  time  be  established  by  the  said  commissioners." 

It  was  also  proved,  by  the  evidence  of  a  proprietor  of  one  of  the 
steam-tugs  employed  in  the  harbour  service,  and  who  is  also  one  of  the 
harbour  commissioners,  and  was  a  harbour  commissioner  when  the  afore- 
said resolutions  were  passed, — that  the  harbour  commissioners  had 
nothing  to  do  with  the  steam-tugs  up  to  the  end  of  the  year  1848 ;  that 
the  steam-tugs  had  previously  been  under  the  management  of  different 
captains  or  masters ;  that  the  said  resolutions  of  the  harbour  commis- 
sioners were  passed  in  order  that  the  tugs  should  be  under  the  control  of 
the  commissioners,  with  the  view  of  controlling  the  dues  of  the  harbour ; 
and  that  the  control  of  the  steam-tugs  was  given  to  Captain  Lowther, 
die  harbour-master,  because  he  was  the  harbour-master. 

It  was  contended,  that,  by  virtue  of  the  said  section  (206)  of  the 
said  act  of  parliament,  and  on  the  above  evidence,  the  commissioners 
were  liable  for  the  damage  occasioned  to  the  said  ship  of  the  respondent, 
by  the  negligence,  carelessness,  and  want  of  skill  of  the  master  of  the 
tug-boat. 

On  the  part  of  the  commissioners,  evidence  was  adduced,  but  failed 
to  prove,  that  the  injury  to  the  respondent's  ship  arose  from  the  negli- 
gence and  want  of  skill  on  *the  part  of  the  master  and  pilot  of  r^oAq 
the  "Grace  Darling."  «■  "^"^ 

It  was  further  proved, — ^in  order  to  show  that  the  commissioners  were 
not  liable  for  the  damages  done  to  the  said  ship, — ^that  the  tug-boat 
*<  Dragon-Fly"  was  the  property  of  a  private  company,  and  not  the 
property  of  the  commissioners ;  that  the  proprietors  of  the  tug-boats 
appointed  their  own  collector  or  agent ;  and  that  they  or  their  agent 
appointed  or  hired  the  master  and  crew  of  the  "  Dragon  Fly ;"  that 
such  agent,  master,  and  crew  were  paid  their  salary  and  wages  by  the 
proprietors  of  the  tug-boats;  and  that  such  proprietors  alone  and 
exclusively  received  the  proceeds  arising  from  the  towage  of  ships  into 
and  out  of  the  port  and  harbour  of  Neath,  and  all  the  other  earnings 
of  the  said  tug-boats ;  that  the  harbour-master  was  appointed  by  the 
proprietors  of  the  steam-tugs,  in  the  year  1848,  exclusive  manager  of 
the  tugs  employed  in  the  harbour  service,  and  has  continued  to  be  so 
up  to  the  present  time. 

On  the  above  evidence,  the  judge  of  the  county  court  was  of  opinion, 
that  the  damage  done  to  the  respondent's  ship  was  occasioned  by  the 
negligence  and  want  of  skill  of  the  master  of  the  said  tug-boat ;  and 
that  the  said  commissioners,  by  reason  of  the  arrangement  disclosed  by 
the  said  minutes  of  proceedings  and  the  206th  section  of  the  act  of 

t2 
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parliament,  were  liable  to  the  respondent  for  such  damage ;  and  he 
ordered  judgment  to  be  entered  for  the  respondent  for  the  amount 
claimed  in  his  particulars  against  the  said  commissioners. 

The  question  for  the  opinion  of  the  court,  was,  whether,  upon  the 
evidence  and  under  the  circumstances  hereinbefore  set  forth,  the  judg- 
ment so  given  for  the  respondent  was  right. 

Quainy  for  the  appellants. — The  question  is,  whether,  the  relation  of 
*m01  ^^^^^^  ^^^  servant,  or  employer  and  ^employed,  existed  between 
^  the  harbour  commissioners  and  the  master  and  crew  of  the 
steam-tug  «  Dragon-FIy,"  under  the  circumstances  disclosed  upon  this 
case.  It  is  submitted  that  it  did  not.  Beedie  v.  The  London  and 
North  Western  Railway  Company,  4  Exch.  244,t  is  precisely  in  point. 
There,  a  company  empowered  by  act  of  parliament  to  make  a  railway, 
contracted  under  seal  with  certain  persons  to  make  a  portion  of  the 
line,  and  by  the  contract  reserved  to  themselves  the  power  of  dismissing 
any  of  the  contractors'  workmen  for  incompetence :  the  workmen,  in 
constructing  a  bridge  over  a  public  highway,  negligently  caused  the 
death  of  a  person  passing  beneath  along  the  highway,  by  allowing  a 
stone  to  fall  upon  him :  and  it  was  held,  in  an  action  against  the  com* 
pany  by  the  administratrix  of  the  deceased,  that  they  were  not  liable ; 
and  that,  in  such  a  case,  the  terms  of  the  contract  in  question  did  not 
make  any  difference.  Rolfe,  B.,  in  delivering  the  judgment  of  the 
court,  says :  <<  In  the  case  of  Quarman  v.  Burnett,  6  M.  &  W.  499,t 
this  court  decided, — adopting  the  opinion  of  Lord  Tenterden  and  Mr. 
Justice  Littledale  in  Laugher  t;.  Pointer,  5  B.  &  C.  547  (E.  C.  L.  R. 
vol.  11),  8  D.  &  R.  556, — that  the  liability  to  make  compensation  for 
an  injury  arising  from  the  neglect  of  a  person  driving  a  carriage, 
attaches  only  on  the  driver,  or  on  the  person  employing  him.  The  lia* 
bility  of  any  one,  other  than  the  party  actually  guilty  of  any  wrongful 
act,  proceeds  on  the  maxim  <  Qui  facit  per  alium  facit  per  se.'  The 
party  employing  has  the  selection  of  the  party  employed ;  and  it  is 
reasonable  that  he  who  has  made  choice  of  an  unskilful  or  careless 
person  to  execute  his  orders,  should  be  responsible  for  any  injury  re- 
salting  from  the  want  of  skill  or  want  of  care  of  the  person  employed : 
but  neither  the  principle  of  the  rule,  nor  the  rule  itself  can  apply  to  a 
case  where  the  party  sought  io  be  charged  does  not  stand  in  the  cha- 
racter of  employer  to  the  party  by  whose  negligent  act  the  injury  has 
"•"^tH  ^^^^  ^occasioned.  The  doctrine  of  Quarman  v.  Burnett  has 
^  since  been  acted  on  in  this  court  in  the  case  of  Rapson  v.  Cubitt, 
9  M.  &  W.  710,t  and  in  the  Court  of  Queen's  Bench  in  Milligan  v. 
Wedge,  12  Ad.  &  E.  737  (E.  C.  L.  R.  40),  4  P.  &  D.  714,  and  again  in 
Allen  V.  Hayward,  7  Q.  B.  960  (E.  C.  L.  R.  vol.  53).  By  these  autho- 
rities we  must  consider  the  law  to  have  been  settled ;  and  the  only 
question  is,  whether  the  law,  as  settled,  is  applicable  to  the  facts  of 
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this  ca8e."(a)  The  facts  of  the  present  case  clearly  bring  it  Tvithin 
the  rule  thus  laid  down.  [Maule,  J. — ^What  is  there  to  be  said  in  sup- 
port of  the  decision  ?] 

Badelej/y  for  the  respondent. — It  has  been  clearly  settled  in  this  court, 
that  the  court  will  not  interfere  with  the  decision  of  the  county  court 
judge  where  the  facts  and  the  law  are  blended  together,  and  that  they 
will  only  reverse  his  decision  if  it  necessarily  and  conclusively  appears 
from  the  statement  submitted  to  them  that  he  was  wrong  in  point  of 
law, — East  Anglian  Railways  Company  v.  Lythgoe,  10  0.  B.  726  (E. 
C.  L.  R.  vol.  70) ;  Cawley  v.  Furnell,  antfe,  p.  291.  [Maulb,  J. — Have 
the  views  suggested  in  those  cases  been  adopted  or  in  any  way  dealt 
with  by  either  of  the  other  courts?]  No.  The  inclination  of  this 
court  has  been,  to  decline  to  deal  with  a  case  the  whole  or  all  the  mate- 
rial parts  of  which  present  a  mere  question  of  fact,  or  where  the  law  and 
the  facts  are  inextricably  mixed  together,  as  they  are  here.  [Maule, 
J. — Consistently  with  the  cases  you  cite,  the  courts  have  held,  that, 
where,  upon  the  facts  stated,  it  appears  that  the  judge  must  necessarily 
have  come  to  an  erroneous  conclusion  in  point  of  law,  they  will  inter- 
fere.] The  appeal  will  be  dismissed  unless  it  neeessarilif  appears  from 
the  facts  stated,  that  the  judge  came  to  a  wrong  conclusion  in  point  of 
law.  The  harbour  commissioners,  upon  the  '*'facts  stated,  are  ri^o-ta 
clearly  responsible  for  the  injury  caused  to  the  plaintiff  by  the  *- 
negligence  of  the  master  and  crew  of  the  «  Dragon-Fly,"  upon  the  prin- 
ciple laid  down  in  Bush  v.  Steinman,  1  Bos.  &  Pull.  404,  and  many 
other  cases.  The  commissioners  are  the  only  persons  the  shipowner 
has  to  deal  with :  they  receive  the  dues  for  the  services  of  the  tugs, 
and  they  have  the  general  control  and  superintendence  of  them.  They 
would  be  responsible  if  they  neglected  to  provide  sufficient  boats,  and 
are  equally  so  for  employing  inefficient  crews.  The  decision  of  the  judge 
of  the  county  court  was  therefore  quite  correct ;  or,  at  all  events,  it  is 
impossible  that  the  court  can  with  any -degree  of  certainty  come  to  the 
conclusion  that  he  has  erred. 

Maule,  J. — No  doubt,  if  it  could  have  been  made  to  appear,  by  any 
inference  of  fact  that  could  legitimately  be  drawn  from  the  evidence 
submitted  to  us,  that  the  judgment  of  the  county  court  might  be  as  it 
is  without  any  miscarriage  in  point  of  law  on  the  part  of  the  judge, 
that  judgment  must  be  left  undisturbed,  notwithstanding  this  court 
might  be  inclined  to  draw  inferences  from  the  facts  which  might  not 
consist  with  the  conclusion  which  he  has  come  to.  But  we  feel  no 
difficulty  whatever  in  saying,  that,  drawing  any  inferences  that  could 
legitimately  be  drawn  from  the  evidence  .here  set  forth,  the  judgment 
for  the  respondent  could  not  have  been  arrived  at  without  error  in  point 
of  law, — that  is  to  say,  that  the  judge  of  the  county  court,  in  deciding 

(a)  The  authoriliei  npon  IhU  point  tan  nuwi  •kboimtolj  diieuied  in  a  recent  Amerietn  eM« 
of  Blake  «.  Ferris,  1  Selden,  4S. 
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that  there  was  any  evidence  to  warrant  him  in  holding  the  appellant 
liable  in  point  of  law  for  the  injury  complained  of,  must  necessarily 
have  been  wrong.  Without,  therefore,  at  all  impugning  any  of  the 
principles  or  rules  of  law  adverted  to,  I  think  we  may  with  perfect 
propriety  reverse  the  judgment,  and  give  the  appellant  the  costs  of  the 
appeal. 

The  rest  of  the  court  concurring, 

Appeal  allowed,  with  costs. 


♦818]  *THE  GREAT  WESTERN  RAILWAY  COMPANY,  Appel- 
lants ;  GOODMAN,  Respondent.     May  11. 

A  railway  eompanj  is  responsible  for  the  loss  of  a  passenger's  laggage  (within  the  weight  allowed), 
which  has  been  delirered  to  one  of  its  servants,  though  not  booked  and  paid  for;  notwithstand- 
ing a  by-law  which  provides  that  "every  first-class  passenger  wiU  be  allowed  112  lbs.,  and 
every  second-class  passenger  56  lbs.  of  luggage,  free  of  charge ;  but  the  company  wiU  not  be 
responsible  for  the  care  of  the  same,  unless  booked  and  paid  for  accordingly," — ^in  the  abieaee 
of  evidence  that  the  company  has  provided  meauB  for  the  booking  of  luggage. 

Thb  following  case  was  stated  by  the  judge  of  the  Mary-le-bone 
county  court  of  Middlesex,  upon  an  appeal  to  this  court  :^ 

This  is  an  action  brought  in  the  above-named  county  court,  to  recover 
852.  14«.  36?.,  the  amount  of  damages  alleged  to  have  been  sustained  by 
the  plaintiff,  by  reason  of  the  defendants'  having  on  the  9th  of  October, 
1851,  received  the  plaintiff,  as  was  alleged,  as  a  passenger  on  the 
defendants'  railway,  to  be  conveyed,  with  her  luggage,  from  Padding- 
ton  to  West  Drayton,  for  hire,  and,  through  the  carelessness,  negli- 
gence,  and  default  of  the  defendants,  as  was  alleged,  part  of  the  plain- 
tiff's luggage  which  accompanied  the  plaintiff,  was  lost  by  the  defendants, 
and  had  never  been  delivered  to  the  plaintiff. 

On  the  trial  of  the  cause,  it  was  proved,  that,  on  the  9th  of  October 
last,  the  plaintiff  had  travelled  from  Hitchin  in  Hertfordshire,  by  the 
Great  Northern  Railway,  to  London,  having  then  three  articles  of  lug- 
gage belonging  to  her,  consisting  of  one  large  trunk  and  two  smaller 
boxes,  directed  to  the  plaintiff's  address  at  Uxbridge;  that,  on  her 
arrival  at  the  London  terminus  of  the  Great  Northern  Railway,  she 
hired  a  cab,  and  had  the  said  three  articles  of  luggage  placed  on  the 
cab ;  that  she,  with  the  said  luggage,  was  driven  in  the  cab,  to  the 
station  of  the  defendants'  company  at  Paddington,  arriving  there  a 
little  before  12  o'clock  at  noon ;  that  she  alighted  from  the  cab,  and 
called  a  porter  of  the  defendants  to  assist  in  getting  her  said  luggage 
down  from  the  cab,  which  the  said  porter  did ;  that,  the  train  by  which 
*3141  ^^  pl&intiff  intended  to  travel  not  starting  *until  20  minutes 
^  before  2,  P.  M.,  the  plaintiff  desu-ed  the  defendants'  porter  to 
take  the  said  luggage  into  the  second-class  waiting-room;  that  the 
porter  took  the  said  articles  of  luggage  into  the  waiting-room  accord- 
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ingly,  the  plaintiiF  herself  going  there  with  the  said  luggage ;  that  the 
porter  placed  the  said  luggage  on  the  floor,  and  left  the  room,  and  the 
plaintiff  remained  in  the  room  to  take  care  of  the  same  until  about  20 
minutes  past  1,  P.  M.;  that  the  plaintiff  then  left  the  waiting-room, 
and  took  a  second-class  ticket,  from  Paddington  to  West  Drayton,  by 
the  said  train,  which  was  to  start  at  20  minutes  before  2,  P.  M.,  and 
paid  the  usual  fare  for  such  ticket ;  that  she  then  called  another  of  the 
company's  porters  to  her,  and  told  him  that  she  and  her  luggage  were 
going  to  West  Drayton  by  the  said  train  which  was  to  start  at  20  min- 
ates  before  2,  P.  M.,  and  desired  him  to  label  her  luggage  for  West 
Drayton  by  that  train ;  that  the  porter  then  (it  being  about  }  past  1, 
P.  M.)  took  the  said  three  articles  of  luggage,  and  labelled  each  of 
them  in  the  presence  of  the  plaintiff,  who  proved  that  she  saw  them 
labelled,  but  did  not  see  for  what  place  they  were  labelled  ;  that  West 
Drayton  is  one  of  the  company *s  stations  on  their  said  line ;  that  the 
plaintiff  then  left  the  trunk  to  the  care  of  the  porter,  and,  without 
giving  further  directions,  or  waiting  to  see  the  said  luggage  put  into 
the  train,  got  into  one  of  the  carriages  of  the  train  which  was  to  start 
at  20  minutes  before  2,  P.  M.,  and  the  plaintiff  proceeded  in  the  train 
to  West  Drayton ;  that,  on  the  arrival  of  the  train  at  West  Drayton, 
the  plaintiff  asked  the  guard  for  her  luggage,  but  only  received  two  of 
the  said  articles,  the  third  article,  being  the  large  trunk  which  was  the 
subject  of  the  action,  not  being  found,  and  it  had  never  been  delivered 
to  her,  and  it  was  admitted  that  it  had  been  stolen. 

The  company  duly  proved  the  following  by-laws,  '^'which  it  r^cofc 
was  agreed  should  be  considered  part  of  the  case : —  *- 

«  The  by-laws  of  the  Great  Western  Railway  Co. 

<<  1.  No  person  will  be  allowed  to  travel  upon  the  railway  itrithout 
first  having  paid  his  fare,  and  received  a  ticket. 

"2.  If  any  passenger  shall  refuse  to  produce  or  deliver  up  his 
ticket  when  required  so  to  do  by  the  conductor,  guard,  or  other 
attendant  on  the  train,  he  shall  be  chargeable  with  the  fare  for  the 
entire  journey,  and  shall  forfeit  and  pay  a  sum  not  exceeding  the  sum 
of  40«. 

«3.  Every  first-class  passenger  will  be  allowed  112  lbs.,  and 
every  second-class  passenger  56  lbs.  of  luggage  free  of  charge;  but 
tie  company  will  not  be  responsible  for  the  care  of  the  eamOy  unless 
hooked  and  paid  for  accordingly.  All  surplus  of  luggage  and  mer- 
ahaodise  of  every  description  will  be  charged  for.  The  company's  por- 
ters will  load  and  unload  the  luggage  at  the  different  stations  free  of 
charge."  (Allowed  by  Patteson,  J.,  July  14,  1840.) 

A  witness  proved,  that,  being  desirous  of  insuring  and  booking  his 
luggage,  he  endeavoured  to  do  so  a  few  weeks  ago,  when  he  took  his 
place,  and  asked  the  company's  servant  of  whom  he  took  his  place,  and 
from  whom  he  got  a  ticket  in  pursuance  of  which  he  travelled  by  one 
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of  the  company's  trains  from  Paddington  to  West  Drayton,  to  be  allowed 
to  book  and  insure  his  luggage ;  but  the  said  servant  of  the  company 
told  him  to  give  his  luggage  to  the  porters,  and  they  would  take  care 
of  it.  He  accordingly  gave  the  luggage  to  one  of  the  company's  por- 
ters, who  labelled  it;  and  he  left  it  with  him,  without  any  further 
direction  ;  and  it  was  afterwards  safely  delivered. 

No  evidence  was  given,  on  the  part  of  the  company,  of  any  arrange- 
ments being  made  by  them  for  booking  the  luggage  of  passengers ;  nor 
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was  the  porter  who  ^labelled  the  missing  luggage  produced  as  a 
witness.     The  plaintiff  did  not  book  her  luggage,  or  any  part  of 
it,  or  pay  anything  to  the  company  in  respect  of  it. 

It  was  contended,  on  these  facts,  on  behalf  of  the  company,  that 
they  were  not  liable  for  the  lost  box,  on  two  grounds, — ^first,  that  it 
had  never  been  delivered  in  fact  into  the  custody  of  the  company,  so  as 
to  make  them  liable  for  its  safe  delivery  at  West  Drayton  or  elsewhere, 
— secondly,  that  the  company  were  absolved  from  the  liability  by  their 
by-laws.  It  was  admitted  that  the  company  were  not  in  any  way  pro- 
tected by  the  carriers'  act,  11  G.  4  &  1  W.  4,  c.  68. 

The  judge  decided  that  the  defendants  were  liable,  and  directed  a 
verdict  to  be  entered  for  the  plaintiff,  with  damages  352. 14«.  3(2.,  which 
was  admitted  to  be  the  value  of  the  lost  box. 

The  question  for  the  opinion  of  the  court  was,  whether  the  decision 
of  the  judge  was  right.  If  so,  the  verdict  was  to  stand.  If  not,  it  was 
agreed  between  the  parties  that  the  verdict  should  be  entered  for  the 
defendants,  or  a  nonsuit,  as  the  court  should  direct. 

WilkSy  for  the  appellants. — There  was,  no  doubt,  9ome  evidence  of 
delivery  of  the  luggage  in  question  to  the  company.  But,  admitting 
that,  and  every  inference  being  drawn  from  the  facts  stated  which  could 
legitimately  be  drawn,  the  decision  ought  to  have  been  the  other  way. 
♦^171  ^^^  ^^  of  the  by-laws  made  by  the  company  under  the  authority 
of  the  144th  section(a)  of  their  act  of  ^incorporation,  5  &  6  W.  ^ 
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(a)  The  144th  section  enacts,  "that  the  said  company,  at  some  general  or  special  general 
meeting  of  the  said  oompanj,  shall  hare  fall  power  and  authority  from  time  to  time  to  make 
such  by-laws,  orders,  and  rules,  as  to  them  shall  seem  expedient  for  the  good  goremment  of  the 
affairs  of  the  said  company,  and  for  regulating  the  proceedings,  and  remunerating  and  reim- 
bursing the  eipenses  of  the  said  directors,  and  for  the  management  of  the  said  undertaking 
and  of  the  officers  and  servants  of  the  said  company,  in  aU  respects  whatsoerer,  and  from  time 
to  time  to  alter  or  repeal  such  by-laws,  orders,  and  rules,  or  any  of  them,  and  to  make  otbersy 
and  to  impose  and  inflict  such  reasonable  fines  and  forfeitures  upon  all  persons  offending  against 
the  same,  as  to  the  said  company  shall  seem  meet,  not  exceeding  the  sum  of  5/.  for  any  on« 
offence,  such  fines  and  forfeitures  to  be  levied  and  recovered  as  any  penalty  may  by  this  act  be 
levied  and  recovered;  which  said  by-laws,  orders,  and  rules,  being  reduced  into  writing  under 
the  common  seal  of  the  said  company,  shall  be  printed  and  published;  and  such  by-laws,  orders, 
and  rules,  except  such  as  shall  relate  solely  to  the  proprietors  or  directors  of  the  said  company, 
or  to  any  of  their  officers  or  servants,  shaU  be  painted  on  boards,  and  hung  up  and  affixed  and 
continued  on  the  front  or  other  conspicuous  part  of  the  several  toll-houses  to  be  erected  on  the 
said  railway  and  other  buildings  or  places  at  which  any  rates  or  tolls  shall  be  collected  or  paid 
under  the  authority  of  this  act ;  and  which  boards  shall  from  time  to  time  be  renewed  as  often 
as  the  same,  or  any  part  thereof,  shall  be  obUterated  or  destroyed ;  and  §uch  by-lawt,  orders,  and 
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c.  evil.,  in  terms  exempts  them  from  responsibility  for  the  care  of  passen- 
gers' luggage,  unless  it  is  booked  and  paid  for.  [Maule,  J. — The  facts 
clearly  show  a  delivery  to  the  company's  servants :  can  the  by-law  have 
any  effect  upon  a  plaintiff  who  is  not  shown  to  have  had  any  notice  of 
it  ?]  It  is  by  virtue  of  the  by-law  only  that  the  company  carry  luggage : 
and,  if  that  by-law  is  a  good  one  within  the  144th  section,  it  is  clearly 
binding  on  the  plaintiff.(a)  [Cresswell,  J. — ^The  passenger  is  allowed 
to  carry  a  certain  amount  of  luggage  without  extra  payment.  I  pre- 
sume the  luggage  in  ^question  was  within  the  limit  allowed.]  It 
may  be  so  taken.  The  passenger  must  look  after  his  own  lug- 
gage. [Maule,  J. — The  case  states  that  «  no  evidence  was  given,  on 
the  part  of  the  company,  of  any  arrangements  being  made  by  them  for 
booking  the  luggage  of  passengers."]  That  statement  ought  not  to 
have  appeared  in  the  case :  it  is  a  mere  statement  of  an  extra-judicial 
opinion,  or  dictum,  of  the  judge  against  whose  decision  the  appeal  is. 
If  there  was  no  office  for  payment  for  passengers'  luggage,  the  plaintiff 
should  have  proved  that  as  a  fact.  [Maule,  J. — The  proper  effect 
of  the  by-law  in  question  would  seem  to  be,  to  give  the  directors 
power  to  make  contracts  restrictive  of  the  company's  liability :  they 
do  not,  however,  seem  to  have  acted  upon  it.]  The  by-laws  are 
expressly  made  binding  upon  all  persons,  and  sufficient  in  all  courts  of 
law  or  equity. 

T.  JoneSy  contril,  was  not  called  upon  by  the  court. 

Maule,  J. — It  was  a  question  of  fact  in  this  case  whether  the  con- 
tract  upon  which  the  plaint  was  founded  was  proved,  and  whether  the 
evidence  showed  that  it  was  broken.  There  was  a  clear  prim&  facie 
case  of  liability  made  on  the  part  of  the  plaintiff:  and  it  is  enough  to 
say  that  there  is  nothing  in  the  evidence  which  made  it  compulsory  on 
the  judge  to  find  that  that  primfi  facie  case  was  at  all  varied  or  qualified. 
If  there  was  evidence  which  would  have  warranted  a  jury  to  find  for  the 
plaintiff,  the  judge  was  not  bound  to  tell  them  that  there  was  no  evidence 
to  support  the  plaintiff's  case.  I  think  the  respondent  is  entitled  to 
the  judgment  of  this  court. 

The  rest  of  the  court  concurring. 

Appeal  dismissed,  with  costs. 

naUa  akatl  he  linding  vpon  and  he  oheervtd  hy  aU  partite,  and  ahall  he  evfficient  in  all  courte  of 
Vam  or  equity  to  Jueti/y  all  pertone  who  thall  act  vnder  the  eame;  pronded  that  such  by-lawB^ 
orderly  or  mles  be  not  repugnant  to  the  laws  of  that  part  of  the  united  kingdom  of  Oreat  Britain 
•nd  Ireland  called  England,  or  to  any  directions  in  this  act  contained ;  and  all  such  by-law^ 
orders,  and  rules  shall  be  subject  to  appeal  in  manner  hereinafter  (s.  215)  mentioned." 
(a)  See  Chilton  v.  The  London  and  Croydon  RaUway  Company,  10  M.  A  W.  212.t 
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DOE  d.  ROBERTON  v.  GARDINER.    Ju7%e  12. 

A.  being  seised  in  fee  of  a  moiety  of  certain  lands,  and  B.  being  seised  for  life  of  the  otiier 
moiety,  they,  in  1805,  by  indenture,  reciting  that  they  were  entitled  thereto  as  tenants  in  com- 
mon, and  that  they  had  agreed  to  grant  a  perpetual  lecue  thereof  to  C,  his  heirs,  Ac, — ^granted, 
demised,  Ac,  the  same  to  C,  "  his  heirs,  executors,  administrators,  and  assigns,  for  ever,"  to 
hold  from  a  day  then  past  unto  and  to  the  use  of  C,  "  his  heirs,  executors,  administrators,  and 
assigns,  for  ever ;"  yielding  and  paying  therefor  yearly  and  every  year  to  A.  and  B.,  their  hein^ 
Ac,  the  clear  yearly  rent  or  sum  of  120/.,  half-yearly,  Ac  The  deed  contained  all  the  core- 
nants  usually  found  in  an  ordinary  lease : — 

Held,  that,  in  the  absence  of  proof,  that,  at  the  date  of  the  deed,  the  premises  were  in  the  occupa- 
tion of  tenants,  so  that  a  reversion  only  could  pass,  and  the  expressed  intention  of  the  parties 
precluding  the  court  from  presuming  that  there  had  been  livery  of  seisin, — tho  deed  oould  not 
operate  as  a  conveyance  of  the  fee,  subject  to  a  rent-charge,  but  created  only  a  tenancy  from 
year  to  year. 

This  was  an  action  of  ejectment  for  the  recovery  of  an  undivided 
maiety  of  certain  lands  and  premises  situate  in  the  parish  of  Manchester, 
in  the  county  of  Lancaster. 

On  the  trial  before  Cresswell,  J.,  at  the  last  Spring  assizes  at  Liver- 
pool, a  verdict  was  found  for  the  lessor  of  the  plaintiff,  with  nominal 
damages,  subject  to  the  opinion  of  this  court  upon  the  following  case : — 
♦ft9m  *The  lands  of  which  the  undivided  moiety  was  sought  to  be 
J  recovered,  formerly  belonged  to  a  Mrs.  Catherine  Heath,  widow, 
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who  by  her  will,  dated  the  21st  of  May,  1772,  devised  them  to  her 
daughter  Mary  Heath,  and  her  other  daughter  Hannah  Roberton,  wife 
of  William  Boberton,  Esq.,  and  their  heirs,  for  ever,  as  tenants  in 
common. 

Mrs.  Catherine  Heath  died  in  the  year  1780. 

On  the  23d  of  August,  1781,  an  indenture  was  executed  between  the 
said  William  Roberton  and  Hannah  his  wife  of  the  one  part,  and  one 
Daniel  Whittaker  of  the  other  part,  whereby  the  said  William  Roberton 
and  Hannah  his  wife  covenanted  that  they  would,  at  the  then  next  or 
some  other  subsequent  assize  to  be  holden  for  the  county  palatine  of 
Lancaster,  acknowledge  and  levy,  &c.,  one  or  more  fine  or  fines  sur  conu- 
sance de  droit  come  ceo,  &c.,  with  proclamations,  unto  the  said  Daniel 
Whittaker  and  his  heirs,  of  the  undivided  moiety  or  equal  half  part  of, 
amongst  others,  the  lands  devised  by  Mrs.  Heath  above-mentioned :_  and 
it  was  thereby  declared  that  such  fine  or  fines  should  enure  to  and  for 
the  use  and  behoof  of  such  person  and  persons,  and  for  such  estate  and 
estates,  intents,  and  purposes  as  the  said  William  Roberton  and  Hannah 
his  wife,  or  as  the  said  Hannah  alone,  without  the  said  William  Roberton, 
her  husband,  notwithstanding  her  coverture,  should,  in  such  manner  as 
was  therein  contained,  limit  or  appoint :  and,  in  default  of  such  limita- 
tion or  appointment,  to  the  use  and  behoof  of  the  said  William  Roberton 
and  Hannah  his  wife,  for  their  joint  lives  and  the  life  of  the  survivor 
of  them ;  and,  from  and  after  the  decease  of  the  survivor  of  them,  to 
the  use  and  behoof  of  the  right  heirs  of  the  said  Hannah  Roberton  for 
ever. 

A  fine  was  shortly  afterwards,  in  the  same  year,  levied  accordingly. 
In  February,  1801,  Hannah  Roberton  died  without  having  executed  any 
of  the  powers  of  the  *above-mentioned  deed,  leaving  her  husband  r^cooi 
surviving.  On  the  2d  of  April,  1802,  her  son  and  heir,  Archi-  '- 
bald  Hamilton  Roberton,  died.  He  left  two  daughters  surviving, — ^Mary, 
the  lessor  of  the  plaintiflf,  born  on  the  20th  of  September,  1798,  and 
Emily,  bom  on  the  2Sth  of  April,  1801. 

On  the  let  of  May,  1801,  by  indenture  between  Mary  Heath,  above 
mentioned,  and  the  said  William  Roberton,  of  the  one  part,  and  James 
Bothwell  of  the  other  part,  the  said  Mary  Heath  and  William  Roberton 
demised  to  the  said  James  Rothwell  a  warehouse,  with  the  appurte- 
nances, part  of  the  said  premises  so  devised  by  Catherine  Heath,  and 
then  in  the  possession  of  the  said  James  Rothwell,  for  the  term  of 
eleven  years  from  the  24th  of  June  then  next. 

On  the  8th  of  February,  1805,  by  indenture  between  Mary  Heath, 
above  mentioned,  and  the  said  William  Roberton,  of  the  one  part,  and 
James  Heath  of  the  other  part, — ^reciting  that  the  said  Mary  Heath 
and  William  Roberton,  by  virtue  of  the  last  will  and  testament  o£ 
Catherine  Heath,  widow,  deceased,  late  mother  of  the  said  Mary  Heath, 
and  of  Hannah  Roberton,  late  wife  of  the  said  William  Roberton,  wore 
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entitled,  as  tenants  in  common,  amongst  other  things,  to  the  heredita- 
ments and  premises  hereinafter  mentioned,  and  that  the  said  Mary 
Heath  and  William  Roberton  had  agreed  to  grant  a  perpetual  lease 
thereof  to  the  said  James  Heathy  his  heirs,  executors,  administrators,  and 
assigns,  in  manner  thereinafter  mentioned, — it  was  witnessed,  that,  in 
pursuance  of  the  said  agreement,  and  for  and  in  consideration  of  the 
clear  yearly  rent,  covenants,  and  agreements  thereinafter  mentioned 
and  reserved,  and  on  the  part  and  behalf  of  the  said  James  Heath,  his 
heirs,  executors,  administrators,  and  assigns,  to  be  paid  and  performed, 
they  the  said  Mary  Heath  and  William  Roberton,  according  to  their 
Mooi  several  and  respective  estates,  rights,  and  *interests  in  the  here- 
^  ditaments  and  premises  thereinafter  mentioned,  granted,  demised, 
leased,  set,  and  to  farm  let  unto  the  said  James  Heath,  his  heirs,  execu- 
tors, administrators,  and  assigns,  for  ever,  the  said  lands  devised  by 
the  said  Catherine  Heath,  described  to  be  in  the  respective  tenures  or 
occupation  of  William  Nabb,  James  Rothwell,  Hardwick  Taylor,  Hughes 
Giles  Chatterton,  Robert  Jackson,  and  others,  to  hold  from  the  25th 
of  December  then  last  past,  unto  and  to  the  use  of  the  said  James 
Heath,  his  heirs,  executors,  administrators,  and  assigns  for  ever, — yield- 
ing and  paying  therefor  yearly  and  every  year  unto  the  said  Mary 
Heath  and  William  Roberton,  their  heirs,  executors,  administrators, 
and  assigns,  for  ever,  as  tenants  in  common  as  aforesaid,  the  clear  yearly 
rent  or  sum  of  120/.  half-yearly,  on  every  24th  of  June  and  25th  of 
December,  with  a  proviso  for  re-entry  on  non-payment  of  the  said 
rent  for  twenty-one  days,  and  no  sufficient  distress  being  on  the  pre- 
mises. The  indenture  contained  a  covenant  by  the  said  James  Heath 
with  the  said  Mary  Heath  and  William  Roberton,  their  heirs,  &c.,  for 
payment  of  the  said  rent,  also  of  all  chief  or  quit-rents ;  also  a  cove- 
nant to  pay  all  taxes  except  property-tax ;  also  a  covenant  to  maintain 
and  keep  the  premises  in  good  and  sufficient  tenantable  repair  at  all 
times  during  the  continuance  and  validity  of  the  lease  ;  also  a  covenant 
to  keep  the  premises  insured  from  fire,  not  to  assign,  &c.,  &c. 

A  memorandum  was  endorsed  on  this  deed,  signed  by  the  said  Mary 
Heath  and  William  Roberton,  consenting  and  agreeing  that  the  said 
James  Heath,  his  heirs,  executors,  administrators,  or  assigns,  might, 
at  their  will  and  pleasure,  assign  the  said  lease  and  premises  to  any 
person  or  persons  whomsoever. 

On  the  25th  of  February,  1812,  the  said  William  Roberton  died. 
^ooQi      ^^  December,  1813,  the  said  Mary  Heath  died,  '*'devi8ing  her 
-*  property   to  the  lessor  of  the  plaintiff,  Mary,  and  her  sister 
Emily.     Emily  died  unmarried,  in  1886. 

In  1825,  James  Heath,  the  lessee,  died,  and  was  succeeded  by  his 
son  and  heir-at-law,  Ashton  Marler  Heath,  who  afterwards,  on  the  9th 
of  May,  1840,  deposited  the  said  deed  of  the  8th  of  February,  1805, 
and  his  other  deeds  and  writings  relating  to  the  said  premises,  with  the 
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defendants,  by  way  of  equitable  mortgage,  for  moneys  advanced  by 
them  to  him  exceeding  the  value  of  the  said  premises,  without  any  no- 
tice to  them,  at  the  time  of  such  advances  and  deposit,  of  the  title  of 
the  lessor  of  the  plaintiff. 

The  said  Ashton  Marler  Heath  afterwards  becoming  bankrupt,  he, 
together  with  his  assignees,  on  the  2d  of  December,  1848,  conveyed  the 
lands  to  the  defendants,  in  fee,  for  value,  in  part  satisfaction  of  the  said 
advances  then  remaining  unpaid.  They  had  notice  of  the  title  of  the 
lessor  of  the  plaintiff  before  they  took  such  conveyance. 

The  lessor  of  the  plaintiff  afterwards  gave  notice  to  quit,  as  to  the 
moiety  in  question. 

The  mother  of  the  lessor  of  the  plaintiff, — who  had  been  examined 
on  interrogatories, — stated  in  her  examination,  that  her  daughters, 
Mary  (the  lessor)  and  Emily,  received  1202.  a  year  from  the  property, 
the  undivided  half  part  of  which  was  sought  to  be  recovered,  from  the 
time  of  their  respectively  coming  of  age  up  to  the  death  of  the  said 
Emily,  and  that,  since  her  death,  the  same  sum  had  been  received  by 
or  on  behalf  of  the  said  Mary  up  to  Christmas,  1850 ;  that  she,  the 
mother,  first  received  the  rent  herself  of  one  undivided  moiety  of  the 
property,  amounting  to  602.,  in  the  year  1812,  on  behalf  of  her  said 
two  daughters,  who  were  then  minors,  and  continued  to  receive  it  during 
their  minorities ;  that  the  first  half-year's  rent  became  due  at  Midsum- 
mer, 1812,  and  that  she,  the  mother,  received  it  in  right  of  her 


^daughters,  as  co-heiresses  of  their  father,  the  said  Archibald 
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Hamilton  Roberton,  and,  on  the  death  of  the  said  Mary  Heath,  which 
happened  in  December,  1813,  she,  the  mother,  received  the  rent  of  the 
other  moiety  of  the  property,  amounting  to  60/.,  for  her  said  daughters, 
as  devisees  of  the  said  Mary  Heath,  during  their  minorities, — the  first 
payment  of  such  rent  of  that  moiety  being  due  at  Christmas,  1813; 
that  the  rents  of  both  moieties  were  paid  by  James  Heath  up  to  the 
time  of  his  death,  and  since  his  death,  which  happened  in  the  year 
1825,  they  were  paid  by  his  son,  Ashton  Marler  Heath,  up  to  Christ- 
mas, 1847;  that  the  rents  accrued  since  that  time  had  been  paid  by 
the  defendant  up  to  Christmas,  1850 ;  that  the  rents  became  due  half- 
yearly,  at  Christmas  and  Midsummer ;  and  that  the  amount,  for  both 
moieties,  had  been  120Z.  a  year. 

[The  case  then  set  out  a  long  correspondence  between  the  lessor  of 
the  plaintiff  and  Ashton  Marler  Heath,  and  receipts  signed  by  the  lessor 
for  the  rent  of  the  premises  comprised  in  the  deed  of  the  8th  of  Feb- 
ruary, 1805.  The  view,  however,  which  the  court  took  renders  it  un- 
necessary to  refer  to  them.] 

The  counsel  for  the  defendant  contended  that  the  lessor  of  the  plain- 
tiff was  barred  by  the  statute  of  limitations. 

It  was  agreed  that  the  court  should  draw  any  inferences  which  a  jury 
ought  to  draw. 
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The  qnestion  for  the  opinion  of  the  coart  was, — whether  the  lesser 
of  the  plaintiff  was  barred  by  the  statute  of  limitations.  If  not,  the 
verdict  was  to  stand :  bat  if  the  court  should  be  of  opinion  that  she  wii 
so  barred,  a  nonsuit  was  to  be  entered. 

Cowling  (with  whom  was  Knotvles)^  for  the  lessor  of  the  plaintif . — 
The  lessor  of  the  plaintiff  is  not  barred  by  the  statute  of  limitations, 
*^9^1  and  consequently  she  is  ^entitled  to  recover  in  this  ejectment. 
-'  In  discussing  this  question,  it  will  not  be  necessary  to  take  up  the 
title  earlier  than  the  8th  of  February,  1805.  It  appears  that  the  land  a 
portion  of  which  is  now  in  question  formerly  belonged  to  Catherine  Heath, 
who  devised  it  to  her  two  daughters,  Mary  Heath  and  Hannah  Roberton. 
Hannah  Roberton  and  her  husband,  in  August,  1781,  covenanted  to  levy 
a  fine  of  the  moiety  now  sought  to  be  recovered,  to  the  use  of  themselves 
for  their  joint  lives  and  the  life  of  the  survivor,  remainder  to  the  right 
heirs  of  Hannah  for  ever.  The  fine  was  levied  shortly  afterwards.  Thus, 
Mary  Heath  became  seised  of  one  moiety  of  the  property  in  fee ;  and, 
as  to  the  other  moiety,  Roberton  and  wife  became  tenants  for  life,  with 
remainder  to  Hannah  Roberton  in  fee.  Hannah  died  in  1801 ;  and  her 
son  and  heir  died  in  1802,  leaving  two  daughters, — Mary  (the  lessor  of 
the  plaintiff)  and  Emily  (now  deceased).  At  the  time,  therefore,  of  the 
execution  of  the  deed  of  the  8th  of  February,  1805,  Mary  Heath  was 
seised  in  fee  of  one  moiety,  and  William  Roberton  was  seised  for  life  of 
the  other  moiety,  the  reversion  in  that  moiety  being  in  the  lessor  of  the 
plaintiff  and  her  sister  Emily.  On  the  8th  of  February,  1805,  Mary 
Heath  and  William  Roberton  made  what  is  termed  a  perpetual  lease  of 
the  moiety  in  question  to  James  Heath.  William  Roberton  died  in  1812 : 
and  Mary  Heath  died  in  1813,  having  devised  her  moiety  to  the  lessor 
of  the  plaintiff  and  Emily.  Upon  the  death  of  William  Roberton,  there- 
fore, the  lessor  of  the  plaintiff  and  her  sister  Emily  became  entitled  to, 
and,  as  the  case  finds,  actually  received,  a  moiety  of  the  rent  reserved 
by  the  lease  of  the  8th  of  February,  1805 ;  and,  upon  the  death  of  Mary 
Heath,  they  became  entitled  to,  and  received,  the  whole  rent  of  120^. 
per  annum.  The  question  presented  for  the  opinion  of  the  court  depends 
upon  the  construction  of  three  sections  of  the  statute  8  &  4  W.  4, 
*^2f)1  *^'  ^^'  ^^  ^^  submitted  that  the  lessor  of  the  plaintiff  is  not  barred, 
-^  for  two  reasons, — ^first,  because  there  has  been  a  sufficient  percep- 
tion  of  the  rents  and  profits  to  prevent  the  operation  of  the  statute,—* 
secondly,  because  there  has  been  such  an  acknowledgment  of  title  by  the 
tenant  as  to  take  the  case  out  of  the  statute.  The  2d  section  of  the 
statute  enacts,  '*  that,  after  the  81st  of  December,  1838,  no  person  shall 
make  an  entry  or  distress,  or  bring  an  action,  to  recover  any  land  or 
rent,  but  within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such  action,  shall  have  first 
accrued  to  some  person  through  whom  he  claims ;  or,  if  such  right  shall 
not  have  accrued  to  any  person  through  whom  he  claims,  then  within 
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twenty  years  next  after  the  time  at  which  the  right  to  make  such  entry 
or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the  person 
making  or  bringing  the  same/'  The  3d  section  explains  the  meaning 
of  ^*  right  of  Action  first  accruing."  It  enacts,  "  that,  in  the  construction 
of  this  act,  the  right  to  make  an  entry  or  distress,  or  to  bring  an  action, 
to  recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued  at  such 
time  as  hereinafter  is  mentioned,  that  is  to  say,^when  the  person  claim- 
ing such  land  or  rent,  or  some  person  through  whom  he  claims,  shall,  in 
respect  of  the  estate  or  interest  claimed,  have  been  in  possession  or  in 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  and  shall, 
while  entitled  thereto,  have  been  dispossessed,  or  have  discontinued  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued 
St  the  time  of  such  dispossession  or  discontinuance  of  possession,  or  at 
the  last  time  at  which  any  such  profits  or  rent  were  or  was  so  received ; 
— and,  when  the  person  claiming  such  land  or  rent,  shall  claim  the  estate 
or  interest  of  some  deceased  person  who  shall  have  continued  in  such 
possession  or  receipt  in  respect  of  the  same  estate  or  interest  *until  r-i^om 
the  time  of  his  death,  and  shall  have  been  the  last  person  entitled  '- 
to  such  estate  or  interest  who  shall  have  been  in  such  possession  or  receipt| 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such 
death ; — and,  when  the  person  claiming  such  land  or  rent  shall  claim  in 
respect  of  an  estate  or  interest  in  possession,  granted,  appointed,  or 
otherwise  assured  by  any  instrument  (other  than  a  will)  to  him,  or  some 
person  through  whom  he  claims,  by  a  person  being  in  respect  of  the  same 
estate  or  interest  in  the  possession  or  receipt  of  the  profits  of  the  land,  or 
in  the  receipt  of  the  rent,  and  no  person  entitled  under  such  instrument 
shall  have  been  in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  the  person  claiming  as 
aforesaid,  or  the  person  through  whom  he  claims,  became  entitled  to  such 
possession  or  receipt  by  virtue  of  such  instrument; — and,  when  the 
estate  or  interest  claimed  shall  have  been  an  estate  or  interest  in  rever- 
sion or  remainder,  or  other  future  estate  or  interest,  and  no  person  shall 
have  obtained  the  possession  or  receipt  of  the  profits  of  such  land  or  the 
receipt  of  such  rent  in  respect  of  such  estate  or  interest,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  such  estate  or 
interest  became  an  estate  or  interest  in  possession ; — ^and,  when  the  per- 
son claiming  such  land  or  rent,  or  the  person  through  whom  he  claimSi 
shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach  of  con- 
dition, then  such  right  shall  be  deemed  to  have  first  accrued  when  such 
forfeiture  was  incurred,  or  such  condition  was  broken."  The  35th  section 
explains  what  are  ''profits  of  the  land:"  it  enacts  ''that  the  receipt  of 
the  rent  payable  by  any  tenant  from  year  to  year,  or  other  lessee,  shi^ 
as  against  such  lessee,  or  any  person  claiming  under  him  (but  subject  to 
the  lease),  be  deemed  to  be  the  receipt  of  the  profits  of  the  land,  for  the 
VOL.  zii. — 30  u2 
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*^9ftl  P'^^P^ses  of  this  act."  The  rent  reserved  by  the  *lea8e  of  the 
•^  8th  of  February,  1805,  having  been  duly  paid  from  that  time  to 
the  present,  there  has  been  a  tenancy  from  year  to  year  created  by  that 
lease  (though  a  void  Tease,  as  to  the  moiety  of  the  lands  now  in  question, 
upon  the  death  of  the  tenant  for  life),  and  a  receipt  of  the  rent  within 
the  meaning  of  the  35th  section.  The  reservation,  though  of  a  joint  renty 
is  in  truth  a  reservation  of  several  rents  in  respect  of  each  moiety :  Litt. 
§  314;  Co.  Litt.  197  a, — "Albeit  the  reservation  of  rents  severable 
be  in  joint-words,  yet,  in  respect  of  the  several  reversions,  the  law  maketh 
thereof  a  severance."  Bac.  Abr.  Joint-Tenants  (K).  The  case,  indeed, 
shows  that  this  has  been  treated  as  a  reservation  of  several  rents.  It  is 
hardly  necessary  to  cite  cases  for  the  purpose  of  showing,  that,  where 
there  has  been  a  holding  under  a  void  lease,  and  a  payment  of  rent,  a 
tenancy  from  year  to  year  is  created.  The  cases  upon  the  subject  are 
collected  in  Doe  d.  Brammall  v.  Collinge,  7  C.  B.  939  (E.  C.  L.  R.  vol. 
62).  The  receipt  by  the  reversioners  of  the  exact  rent  reserved  by  the 
lease,  clearly  could  not  operate  as  a  confirmation  of  it.  This  was  dis- 
tinctly decided  in  Doe  d.  Martin  v.  Watts,  7  T.  R.  88.(a) 

Tomlinson  (with  whom  was  J.  Thompson)^  contri. — The  claim  of  the 
lessor  of  the  plaintiff  is  barred  by  the  statute  of  limitations.  At  the 
time  of  the  making  of  the  deed  of  the  8th  of  February,  1805,  William 
Roberton  was  tenant  for  life  of  the  one  moiety  of  the  land,  and  there 
was  a  vested  remainder  in  fee-simple  in  the  two  granddaughters  :  there- 
fore, the  deed  is  a  conveyance  made  by  a  tenant  in  fee-simple  of  one 
undivided  moiety,  and  by  a  tenant  for  life  of  the  other.  It  is  submitted 
that  it  operates  an  absolute  conveyance  of  the  fee-simple,  creating  a 
*^0Q1  ^*^^'^^*  rent-charge  in  perpetuity.  At  this  ^distance  of  time, 
■*  the  court  will  presume  that  livery  of  seisin  was  given,  or  that  the 
parties  had  only  a  reversion.  In  Rees  d.  Chamberlain  v.  Lloyd,  Wight- 
wick,  123,  it  was  held  that  livery  of  seisin  may  be  presumed  after 
twenty  years'  possession.  And  that  doctrine  was  recognised  and  acted 
upon  in  Doe  d.  Wilkins  v.  The  Marquis  of  Cleveland,  9  B.  &  C.  864 
(E.  C.  L.  R.  vol.  17),  4  M.  &  R.  666,  and  Doe  d.  Lewis  v.  Davies,  2  M. 
ft  W.  503.t  If  that  be  the  legal  effect  of  the  deed,  there  is  no  rever- 
sion left.  The  rent  is  divided  from  the  land,  and  the  two  are  made  dis- 
tinct estates.  The  court,  being  at  liberty  to  draw  inferences  of  fnct,  as 
a  jury  might,  may  assume  that  the  premises  were  in  the  occupation  of 
tenants;  more  especially  as  the  deed  so  recites;  and  in  that  case  it 
could  only  operate  as  a  grant  of  the  reversion :  so  that,  quficunque  vifi, 
the  fee  passed.  It  may  be  said  that  the  covenant  not  to  assign  i8  in- 
consistent with  this  view :  but  such  a  condition  in  a  grant  of  the  fee  ia 
void.  Littleton  says,  §  360, — "  If  a  feoffment  be  made  upon  this  con- 
dition, that  the  feoffee  shall  not  alien  the  land  to  any,  this  condition  ia 
void,  because,  when  a  man  is  infeoffed  of  lands  or  tenements,  he  hath 

(a)  The  argument  on  the  aeeond  point  is  omitted,  for  the  reuon  before  stated. 
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power  to  alien  them  to  any  person  by  the  law :  for,  if  such  a  condition 
should  be  good,  then  the  condition  should  oust  him  of  all  the  power 
which  the  law  gives  him,  which  should  be  against  reason,  and  therefore 
auch  a  condition  is  void."  Lord  Coke,  in  commenting  upon  this  sec- 
tion, says, — Co.  Litt.  223  a, — *«  And  the  like  law  is  of  a  devise  in  fee 
upon  condition  that  the  devisee  shall  not  alien  ;  the  condition  is  void : 
and  so  it  is  of  a  grant,  release,  confirmation,  or  any  other  conveyance 
whereby  a  fee-simple  doth  pass.  For,  it  is  absurd  and  repugnant  to  rea- 
son that  he  that  hath  no  possibility  to  have  the  land  revert  to  him,  should 
restrain  his  feoffee  in  fee-simple  of  all  his  power  to  alien.  And  so  it  is 
if  a  man  be  possessed  of  a  lease  for  years,  or  of  a  horse,  or  of  any  other 
chattel  real  or  personal,  and  give  or  sell  his  *whole  interest  or  r-^oori 
property  therein  upon  condition  that  the  donee  or  vendee  shall  ^ 
not  alien  the  same,  the  same  is  void,  because  his  whole  interest  and 
property  is  out  of  him,  so  as  he  hath  no  possibility  of  a  reverter,  and  it 
is  against  trade  and  traffic  and  bargaining  and  contracting  between 
man  and  roan :  and  it  is  within  the  reason  of  our  author  that  it  should 
ouster  him  of  all  power  given  to  him.*'  [Maulb,  J. — It  may  be  that 
a  thing  may  operate  as  a  covenant  where  it  cannot  operate  as  a  con- 
dition. The  argument  on  the  other  side,  is,  that  the  existence  of  such 
a  covenant  is  inconsistent  with  the  presumption  that  a  fee  was  intended 
to  pass.  The  object  no  doubt  was,  to  protect  the  party's  interest  in 
the  rent-charge.]  The  deed,  it  is  submitted,  operated  as  a  feoffment. 
Littleton,  §  214,  says, — <<  If  a  man  will  give  lands  or  tenements  to 
another  in  the  taile,  yielding  to  him  certain  rent  by  the  year,  he  of 
common  right  may  distrain  for  the  rent  behind,  though  that  such  gift 
was  made  without  deed,  because  that  such  rent  is  rent-service.  In  the 
same  manner  it  is,  if  a  lease  be  made  to  a  man  for  life,  or  the  life  of 
another,  rendering  to  the  lessor  certain  rent,  or  for  term  of  years, 
rendering  rent."  Again,  §  215, — "  But,  in  such  case,  where  a  man 
upon  such  a  gift  or  lease  will  reserve  to  him  a  rent-service,  it  behoveth 
that  the  reversion  of  the  lands  and  tenements  be  in  the  donor  or  lessor : 
for,  if  a  man  will  make  a  feoffment  in  fee,  or  will  give  lands  in  tail,  the 
remainder  over  in  fee-simple,  without  deed,  reserving  to  him  a  certain 
rent,  this  reservation  is  void,  for  that  no  reversion  remains  in  the  donor, 
and  such  tenant  holds  his  land  immediately  of  the  lord  of  whom  his 
donor  held,  &c."  «  But,  if  a  man  (§  217),  by  deed  indented,  at  this 
day,  maketh  such  a  gift  in  fee-taile,  the  remainder  over  in  fee;  or 
a  lease  for  life,  the  remainder  over  in  fee ;  or  a  feoffment  in  fee ; 
and  by  the  same  indenture  he  reserveth  to  him  and  to  his  heirs 
a  certain  rent,  and  that,  if  the  rent  be  behind,  it  '^shall  be  r 4^001 
law  Fill  for  him  and  his  heirs  to  distrain,  &c.,  such  a  rent  is  ^ 
a  rent-charge;  because  such  lands  or  tenements  are  charged  with 
Buch  distress  by  force  of  the  writing  only,  and  not  of  common  right. 
And  if  such  a  man,  upon  a  deed  indented,  reserve  to  him  and  to  his 
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heirs,  a  certain  rent,  without  any  such  clause  put  in  the  deed,  that  he 
may  distrame,  then  such  rent  is  rent-seek ;  for  that  he  cannot  come  to 
have  the  rent,  if  it  be  denied,  by  way  of  distress;  and  if  in  this  case  he 
were  never  seised  of  the  rent,  he  is  without  remedy."  There  is  no 
foundation  for  supposing  a  tenancy  from  year  to  year  created  in  this 
case.  A  marked  distinction  is  made  throughout  the  statute  3  &  4  W. 
4,  c.  27,  between  "profits  of  the  land"  and  "rent."  The  term  "rent" 
is  used  in  different  senses  in  various  parts  of  the  act :  but,  in  the  first 
five  sections,  it  is  used  as  contradistinguished  from  "profits  of  the 
land:"  see  the  judgment  of  Lord  Denman,  in  Doe  d.  Angell  v.  Angell, 
9  Q.  B.  355,  856  (E.  G.  L.  B.  vol.  58).  The  lessor  of  the  plaintiff 
here  has  a  perfectly  good  title  to  a  rent-charge ;  but  she  clearly  is  not 
entitled  to  the  rents  and  profits  of  the  land,  within  the  meaning  of  the 
statute,  as  there  explained.  Where  there  is  a  tenancy  from  year  to  year, 
rent  is  paid  as  an  acknowledgment  of  the  title  to  the  land.  Here,  it  has 
not  been  so  paid :  all  parties  assumed  it  to  be  a  payment  under  the  deed% 
Cowling^  in  reply. — The  argument  resolves  itself  into  two  points, — 
first,  what  is  the  proper  construction  of  the  deed  of  the  8th  of  February, 
1805, — secondly,  what  has  been  the  subsequent  conduct  of  the  parties. 
Taking  the  second  point  first, — there  has  been  a  taking  of  the  profits  by 
the  lessor  of  the  plaintiff  and  her  sister  since  the  death  of  William 
Roberton.  Whatever  the  legal  construction  of  the  deed,  the  parties  have 
acted  as  if  it  was  a  legal  demise  of  the  land :  the  rent  was  received  as 


♦882] 


rent  in  the  ordinary  way.     The  deed  purports  to  be  an  ordinary 


'''lease,  and  it  u  in  every  respect  an  ordinary  lease,  save  that  it 
purports  to  grant  the  land  for  ever.  It  does  not  profess  to  grant  a  rent- 
charge  :  the  words  of  the  reddendum  are  words  of  reservation,  not  of 
grant ;  and  the  covenant  is,  to  pay  the  rent  reserved  for  the  enjoyment 
of  the  land.  See  the  form  of  a  release  in  fee,  in  consideration  of  a  per- 
petual rent-charge,  9  Jarman's  Precedents  in  Conveyancing,  p.  518. 
[Maule,  J. — ^Blackstone  says, — 2  Bl.  Comm.  42, — "  A  rent-charge  is, 
where  the  owner  of  the  rent  hath  no  further  interest  or  reversion  expect- 
ant in  the  land ;  as,  where  a  man  by  deed  maketh  over  to  others  hin 
vfhoh  estate  in  fee-simple,  with  a  certain  rent  payable  thereout,  and  adds 
to  the  deed  a  covenant  or  clause  of  distress,  that,  if  the  rent  be  arrere 
or  behind,  it  shall  be  lawful  to  distrain  for  the  same'i  In  this  case,  the 
land  is  liable  to  the  distress,  not  of  common  right,  but  by  virtue  of  the 
clause  in  the  deed;  and  therefore  it  b  called  a  rent-cAar^^,  because  in 
this  manner  the  land  is  charged  with  a  distress  for  payment  of  it." 
He  seems  to  contemplate  just  such  an  instrument  as  this.]  This  is  an 
ordinary  reservation  of  rent:  where  it  is  intended  to  create  a  '^ rent- 
charge,"  the  words  used  in  the  deed  always  are,  "  annual  sum  or  rent- 
charge."  [Jbrvis,  G.  J. — Suppose  the  court  will  presume  livery  of  seisin 
here,  or  that  the  premises  were  full  at  the  time  of  the  grant,  so  that  a 
reversion  only  could  be  granted,  what  would  be  the  effect  of  the  deed?] 
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William  Roberton  having  a  life  estate  only,  the  rent-charge,  as  to  a 
moiety,  died  with  him :  and  the  subsequent  payments  made  under  an 
impression  that  the  rent-charge  was  still  existing,  could  only  have  the 
effect  of  creating  a  tenancy  from  year  to  year.  A  rent-charge  can  only 
be  created  by  express  grant,  not  by  estoppel.  Cur,  adv.  vuU. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

♦It  will  not  be  necessary  to  decide  some  of  the  questions  which  r„iQqo 
were  raised  upon  the  argument  of  this  case,  because  we  are  of  *- 
opinion,  that,  under  the  circumstances,  we  ought  not  to  make  the  pre- 
sumptions which  are  necessary  to  raise  those  questions. 

In  the  course  of  the  argument,  Mr.  Cowling  described  the  instrument 
of  the  8th  of  February,  1805,  as  a  perpetual  lease ;  whereas,  Mr.  Tom- 
linson  contended  that  it  operated  as  a  conveyance  in  fee  of  the  land,  with 
the  creation  of  a  rent-charge. 

If  it  had  been  proved  that  the  premises  were  in  the  occupation  of 
tenants  when  the  instrument  was  executed,  or  if  we  were  to  presume 
livery  of  seisin,  it  would  operate  as  a  conveyance  in  fee :  but,  as  there  is  no 
evidence  that  the  premises  were  in  the  occupation  of  tenants  (the  descrip- 
tion of  the  premises  not  being  evidence  against  the  lessor  of  the  plaintiff, 
who  was  not  party  or  privy  to  the  instrument),  if  we  do  not  presume 
fivery  of  seisin,  then,  as  the  instrument  cannot  operate  as  a  perpetual 
lease,  the  premises  must  have  been  held  upon  a  tenancy  from  year  to 
year,  upon  the  terms  contained  in  that  instrument.  An  examination  of 
the  instrument  shows  that  the  parties  intended  it  to  operate  as  a  perpetual 
lease ;  but,  as  it  cannot  legally  have  that  operation,  we  must  either  pre- 
sume that  the  premises  have  been  held  upon  a  yearly  tenancy,  upon  the 
terms  contained  in  the  instrument,  or  we  must  presume  livery  of  seisin, — 
an  act  inconsistent  with  the  expressed  intention  of  the  parties, — so  as  to 
convert  the  instrument  into  a  conveyance  in  fee. 

Were  it  necessary  to  presume  livery  of  seisin,  in  order  to  account  for 
the  possession  under  the  instrument,  the  authorities  show  that  we  ought 
to  make  that  presumption.  But  it  is  not  necessary  to  do  so.  The  case 
shows  that  the  rent  has  been  paid  regularly  to  the  lessors  and  their  suc- 
cessors ;  and  it  is  more  consistent  with  the  acts  *of  the  parties  to  r^qo^ 
presume  that  the  relation  of  landlord  and  tenant  subsisted  between  ^ 
them,  than  to  presume  livery  of  seisin,  which  was  inconsistent  with  their 
intention  when  the  instrument  was  executed. 

In  this  view  of  the  case,  the  lessor  of  the  plaintiff  has  been  continu- 
ously in  the  receipt  of  the  rents  and  profits  of  the  estate,  and  the  statute 
of  limitations  is  no  bar. 

Our  judgment  must  be  for  the  lessor  of  the  plaintiff. 

Judgment  for  the  lessor  of  the  plaintiff. 
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Ex  parte  LYDIA  SPARROW.    May  8, 

An  affidavit  to  found  a  motion  under  tlie  3  4;  4  W.  4,  o.  74,  s.  91,  must  describe  the  deponent  ■■ 
"  wife  of,"  Ao.,  eren  though  it  discloses  circumstances  showing  a  well-grounded  belief  that  the 
husband  is  dead. 

G.  Hayes  moved  for  an  order  under  the  3  &  4  W.  4,  c.  74,  a.  91,  to 
enable  Mrs.  Lydia  Sparrow  to  convey  certain  property  at  Toleshill,  in 
the  county  of  Warwick,  to  which  she  was  entitled  in  her  own  right,  with- 
out her  husband's  concurrence.  The  affidavit  stated  the  circumstances 
under  which  the  deponent's  husband  had  deserted  her  shortly  after  their 
marriage  in  1804,  and  further  stated  that  she  was  ignorant  whether  he 
was  living  or  dead ;  but  it  contained  no  description  of  the  deponent, — 
whether  as  wife  or  widow,(a) 

Jervis,  C.  J. — ^We  cannot  grant  an  order  upon  an  affidavit  which  con- 
tains no  description  of  the  deponent.  The  rule  may  however  go,  upon 
the  production  of  an  amended  affidavit. 

An  affidavit  was  afterwards  produced  describing  the  deponent  as  ^'  the 
wife  of  Richard  Sparrow,  formerly  of  the  parish  of  St.  John  the  Baptist 
in  the  city  of  Coventry,  baker.*' 

(o)  "  Widow"  would  be  an  inaccurate  description,  inasmuch  as  the  act  only  appUes  to  "mar* 
ried  women :"  see  £z  parte  Mary  Noy,  7  Scott»  N.  R.  434. 


*335]  *SHOUBRIDGE  v.  CLARK.    June  9. 

A  Ticar  choral  of  St  Paul's  Cathedral  is  not  entitled,  during  hit  ytar  of  probation,  to  share  in  a 
fine  paid  on  the  renewal  of  a  lease  by  the  dean  and  chapter  and  vicars  choral,  of  an  estate 
which  is  one  of  the  sources  of  the  emoluments  enjoyed  by  such  vicars  choral. 

Had  he  been  entitled,  money  had  and  received  would,  it  seems,  have  been  the  proper  form  of 
action  to  recover  it, — either  against  all  the  other  vicars  choral,  or  against  the  pittansary,  the 
person  intrusted  with  the  coUeotion  and  distribution  of  the  funds. 

Assumpsit.  The  declaration  consisted  of  a  count  for  money  had  and 
received  and  a  count  upon  an  account  stated.  The  defendant  pleaded 
non  assumpsit. 

The  particular  of  demand  was  as  follows : — "  This  action  is  brought 
to  recover  the  sum  of  183Z.  69.  8d,  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiff,  from  the  lessee  of  a  certain  estate  situate  at 
Steeple  Bumpstead,  in  Essex,  and  paid  over  to  the  said  defendant  by 
Christopher  Hodgson,  Esq.,  or  other  officer  of  the  dean  and  chapter  of 
the  cathedral  church  of  St.  Paul,  London,  being  the  sixth  part  of  a  sum 
of  1100/.  paid  by  the  said  lessee  on  the  renewal  of  a  term  of  years  here- 
tofore granted  of  the  said  estate  to  the  said  lessee  by  the  said  dean  and 
chapter  and  vicars  choral  of  the  said  cathedral  church." 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  Middlesex 
after  Hilary  Term,  1850,  when  a  verdict  was  found  for  the  plaintiff  for 
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the  amount  claimed,  subject  to  the  opinion  of  the  court  upon  the  follow- 
ing case : — 

The  plaintiff  and  defendant  were,  at  the  time  of  the  commencement 
of  this  action,  vicars  choral  of  St.  Paul's  cathedral,  London. 

The  several  books  hereinafter  mentioned,  which  are  preserved  amongst 
the  archives  of  St.  Paul's  Cathedral,  and  intituled  respectively  '^  Statuta 
minora  Ecclesise  Sancti  Pauli,"  ''The  Register  of  the  Dean  and  Chap- 
ter, Liber  A.,"  "  The  Muniment  Books,"  and  "  The  Registers  of  Leases," 
were  produced  at  the  trial.  The  said  book  called  '^Statuta  minora" 
contains  ordinances  ^concerning  the  vicars  choral  of  the  said  p^no^ 
cathedral ;  and  the  following  are  extracts  therefrom : —  ^ 

"In  Dei  nomine.  Amen.  Incipit  registru  consuetudinu  Eccle  Sci. 
Pauli,  London,  que  sunt  eztracte  ex  plurib5  antiquis  libris  et  munimentis 
in  archivis  ipsius  Eccle  existentibj,  ipsas  consuetudines  sparsim  p'.  certu 
ordine  olim  confuse  continentib^  in  presens  opusculu  p.  recolende  me* 
morie  Radulphu. 

"In  caplo  ipsius  Eccle  cii  quibusda  regulaciobS  postea  subsequentibS* 

"  De  Vicariis. 

"  Quod  tricenarius  de  ydoneis  ^onis  vicariof  numerus  qmcicius  fieri 
po*tit  augeatur.  Nullus  admittat'  in  vicariu  nisi  jdonea  fsona  de  moribus 
et  conversacoe,  et  qd.  sit  liber  ct  legitim.  testiom.  et  ^bat.  caritatis, 
et  bona  vocem  habens.  Nullus  eor  de  nocte  ad  matut.  cu  capfieo  laico 
Bub  capis  vel  de  die  cii  pileo  nisi  dupplicato  sub  caput  ad  horas  canonical 
ingrediant'  In  jeme  tfi  urgente  frigore  de  nocte  liceat  illis  gestare.  almu- 
cia  simplicia  de  panno  nigro  ult*  colli  mediu  ptensa.  Item  ut  illi  qui 
adtunc  in  minoribj  sunt  ordinibS  costituti  et  ult^  annu  morS  fecerint  se 
pcurent  in  pxima  celebratione  ordinu  ad  sacros  ordines  pmoveri  alias 
diucius  nou  tollerent';  in  Eccla  assignati  ad  ministru  misse  beate  Yirginis, 
ante  altare  ipsius  horas  ejus  dicant  singulis  dieb3  antequm  inchoet'  missa 
de  eadem  et  ministru  ibide  devote  peragant  et  honeste.  Alias  stipen- 
dioj  suoj  porco  substrahatur,  videlicet  p  singulis  defectib ;  singuli  denar. 
camerario  jsolvantur.  Item  statim  post  terciam  tintinacoem  missa  be 
Ygis  inchoet'.  omib?  presentib?  ante  Kyriel  qui  ad  cam  sunt  intitulati 
alias,  &c.  Ite  qd  custodes  luminaris  ejusdem  mutentur  altfiis  annis  et  racio- 
cinia  reddant  de  receptis  et  expfi.  Ite  qd  vicarii  pcurato]^  aut  attornato| 
offo  in  foro  ecclesiastico  vel  civili  deceto  non  fungantur.  Ite  qd  sup. 
*capas  nigras  sordidas  vel  complictas  non  induant  sericis  capas  r^qn^ 
ehori  s5  suppelliciu  h'eant  vel  rochetu.  Ite  celebrantib^  ad  majus  '- 
altare  omes  clerici  chori  respondeant  quocies  opus  fuerit  sine  mora.  Ite 
qd  vicarii  de  novo  recepti  et  impost'um  recipiendi  singulis  dieb5  infra 
annu  j(bac6is  sue  unii  noctine  Psaltwrii  ita  dicant  attente  et  jmpjl- 
rariu  ac  co'em  sc'oj  historia  invitatoria  et  venitariu  adeo  diligenter 
int'ea  repetant  qd  ea  cordetenus  scientes  mereantur  anno  pbacionis 
revolnto  in  ven'abili  Ecclie  minist'ro  retineri.  Alioquin  tamqm  inhabiles 
expellantur  in  fine  anni.    Nullus  cu  Balista  vl  Archu  circa  Eccliam  ad 
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colubas  vel  aves  alias  t'here  psumant.  Ite  alibi  ft  contenta  in  injun- 
coib5  pdicis  coptu  est  de  vicariis,  videlicet  Anno  Domini  MCCLX  et 
declaratii  est  vicariu  defuncti  ab  ejus  stallo  no  esse  amovendu  sine  causa. 
Eciam  si  novus  canonicus  velit  alium,  eciam  post  annii  defuncti  ^sentare. 
Item  Anno  DAi  MGCLXXIII  ordinatii  est  et  oocessii  qd  vicarii  in  aula 
sua  p'it'  comedant  in  coi  nisi  alibi  fuerint  invitati.  Item  Anno  Dili 
MGCGXIII  declaratii  est  qd  inopinata  absencia  vicarii  eta  bora  non 
abest  novo  residSciario  s?:  vicarius  pttniat^  Ite  de  pena  (de  pena) 
canonicoj^  minoj  et  vicarioj^  qui  non  b'n  sequet'  choru  cotinetur  code 
nigro  libro  in  pficipk)  in  capio  cu  vicarii  canonico]^  etc.  per  G.  Decana 
et  fres  tuc  ^sentes  cocessus  fuit  integre  denus  denar.  adjecta  pena 
cont^  male  ministiltes  sicut  inferius  continet'  fuit  igitur  sic  impmis  or- 
dinatii contra  minores  pbendar.  qui  fuerant  diucius  circa  offm  chori 
nimis  negligentes  ut  qui  in  chori  frequentacoe  invent!  fuerint  figligentes 
si  se  decetS  ex  consuetudine  subtraxerint  a  matutinis  $  aubtraxonem 
uniq.  bolle  de  libracoe  sua  costituta  puniatur.  Sic  puniendi  si  in  hora 
^ma  missa  majori  et  vesp'is  absentes  fuerint  a  cboro,  vel  si  sc^ti  in  tabula 
no  expleverint  qd  tabula  sibi  dictav'it  agendu  ^  se  vel  jn  socios  et  sine 
defectu,  et  hoc  circa  sanos  et  bA  valentes  volumus  observari.  Minutis 
^ooo-i  *cx  licencia  sup'ioris  et  infirmis  seu  ex  licencia  et  sup'io3  pcepto 
^  absentib5  exceptis.  Ita  t£i  q'  absencie  ipo^  vel  impotencie  sea 
injuncoes  illis  nucientur  qui  tabulam  sSbunt  nee  ppt.  smissa  credant 
aliquatenus  se  a  frequentacoe  aliqua|  hora]^  canonica}  absolutes :  licet 
illis  comodius  possent  et  alt'natim  mteresse  et  vicissim  ut  absentes 
domesticis  suis  negociis  intendat  computatis  in  talia  sua  in  custodem 
Bracini  subtraccoib5  hujusmodi  cujus  libet  eo{  qui  sic  fuerit  puniendus 
sup  absenciis  v**  taliu  et  delictis.  Gredi  volumus  testi*o  quo]^  vl  trium 
qui  ab  utra^pte  chori  Eccliam  bene  frequentant,  et  jurati  alio^  absencias 
fidelit'  descrbant  et  defectus  inqua  libet  rei  feri  Decano  et  Capio  psen- 
tent.  Circa  vicarios  autem  sic  duximus  ordinand.  ut  prsster  pitancias 
defunctoj  et  alia  beneficia  ipis  b£L  meritis  assignata  integm  decet*o  dcm 
denar  pcipiant  in  ebdomoda  ne  de  brevitate  stipendio}  conquerant'  quibs 
singulis  si  modo  sup'dco  fuerint  absentes  ab  horis  prmcipalib3  ^  qualibs 
absencia  ipoj  unu  denar.  amittant :  code  aute  si  reliqu  offcii  Ecclie  inso- 
lent' frequentar  cotepserit  9  ampliore  subtracoem  si  denus  non  sufficiat 
cu  fiat  dist'buco  pventuum  Ecclie  de  Bumsted  decernimus  puniendoSi 
fidem  habituri  sup.  negligenciis  ipoj  hiis  quos  ad  hec  scrutanda  deputa- 
mus.  Statuimus  ut  cu  faciede  $  defunotis  occurrerint  in  missis  matu- 
tinalibj  pitancie  int.  cVicos  chori  officio  defunctoj^  ^sontes  ut  vitet'  eos 
discursus  non  fiat  ^ns  dist'buco  qm  oflfin  misse  plene  consumef^.  Idem 
ante  vicarii  eidem  leg!  circa  ohs'vacom  absencia]^  minocionu  et  similiu 
subjaceant  que  circa  minores  canonicos  est  edita  suis  stipendiis,  et  aliis 
sibi  constitutis  pitanciis  ac  f  ventib?  da  s'vierint  contenti." 

«<  Explicit  ordo  registri  oonsuetadinu  antiqua?*     Incipiunt  declar- 
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Clones  sup  dubiis  emergentiba  qae  in  p'cedentibos  non  sunt  expressa, 
fi  ut  sequitur : — 

*(<  Hi  sunt  declaracoes  sup  quibsdam  dubiis  et  emergen-  r^enoo 
tib3  in  Ecclia  Sci.  Pauli,  London.,  post  p'o^  consuetudinum  '- 
in  una  copilacoem  extracte  de  registro  Capli  Sci.  Pauli,  London., 
tarn  novis  qm  antiquis,  que  in  p'cedenti  copilacoe  no  copiant' 
plene  et  determinate. 
« Item.     Volumus  qd.  duo  sacerdotes  bone  et  honeste  conversacionis 
et  maturi  in  vicario.}  domib3  comorent'  qui  eo'^  introitu  videant,  et 
egrcsstt  ac  Decano  vel  ejus  locutenenti  insolencias  nuncias  eorunde. 

«  De  Vicariis. 
« Injungim*  eciam  omib j  vicariis  qd  unusquisq  eoj  coronam  irrep'hen- 
sibilis  pietatis  habeat,  tonsuram  scdm  gradii  sui  ordinis  congruente 
crinib3  itaq  incicis  qd.  inferiores  extremitates  aurium  detegant'.  Eis* 
dem  eciam  spualit'  injungim'  qd.  unusquisq  eo^  in  sua  septimana  can- 
tariam  suam  p  se  ipm  teneat  nisi  p  infirmitate  seu  injuncoem  fuerit  im* 
peditus.  Et  qd.  deceto  in  chore  cantent  cantus  organicos  ubi  epla  de- 
more  legit'  et  no  in  pulpito  sicut  fieri  consuevit.  Injungim'  eciam 
singulis  vicariis  quod  quociens  misse  Beate  Yirginis  dieb5  vicis  sue  int'- 
Bunt  te'pestive  veniant,  et  usq?  ad  cosumacionem  misse  remaneant  a 
tumultu  rixa  et  aliis  inhonestis  desistent  omnino :  et  p'cipimus  j}d. 
vicarius  nimis  tarde  veniens  scilicet  antiqm  p'mum  evangelium  incipia- 
tur  vel  ante  finem  misse  recedens  denariu  unu  amittatq][  pari  pena 
unuqumque  eoj  dec'nentes  multari  ^  qualibet  absencia  a  matutinis. 
Ite  injungim'  omib^  supradicis  qd.  ta  de  die  qm  de  nocte  in  Hospiciis 
Buis  conversent'  honeste  coem  mensam  in  illis  int'tenedo  nisi  cu  a 
majorib5  canonicis  vel  aliis  gsponibs^  honesti  alibi  fuerint  invitati: 
jacendo  ecia  et  morando  exceptis  horis  debitis  quib5  vel  p'  officiando 
Eccliam  vel  ^  spaciando  exierint  in  comitiva  decenti.  Int'dicentes  eisdem 
nichilom'  consuetudine  inho'taesta  et  colloquiu  cu  mulieribs  suspectis 
maxime  in  Ecclia  ex  quo  *scandalii  pot'it  suboriri.  Et  qd  nee  de  r^eq^A 
die  nee  de  nocte  ]j  civitatS  discurrnnt ;  nee  extra  hospicm  p'pe  '- 
hospitent%  nee  tabernas  ingrediant'  occasione  quacuq?  Cu  a  talib5  D^ 
ministri  debeant  penitus  esse  alieni.  ItS  quia  dieb?  festivis  et  solem- 
mh3  p'cipue  magis  indecens  eat  choru  dii  here  dicunt^  vicariis  vacnu 
inveniri,  omnib?  vicariis  firmit'  injungim'  qd  deinceps  dominos  sues  ad 
ostiu  capli  non  exp^tent  sicut  est  antea  usitatUy  s3.  stati  incepta  hora 
tcia  unanimitur  rev'tantur  in  choru  et  mora  trahant  ibidem  quousq* 
here  copleant'  nisi  forte  de  mandato  ilrp  seu  d!io  suo  optent  aliquS  eo{ 
exire.  Precipientes  similit'  qd.  in  p'mis  vesperis  fest3  et  dupplici  et 
Bccundis  cu  canonicus  major  vel  minor  offm  copleturus  ]j  incensandis 
altarib5  choru  exierit.  Nullns  vicarius  gt'  sedariu  et  ppnu  ejnsd  ca- 
nonici  extra  chor  Bequat%  nisi  a  decano  licenciatuB  ex  o'a  vel  tene&ta 
loc    ejus." 
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The  following  are  extracts  from  the  said  book  called  ^  The  Register 
of  the  Dean  and  Chapter,  Liber  A. :" — 

«  Omnibus  sanctse  matris  ecclesiss  filius  prsesexis  scriptum  inspectnris 
Richardus,  Prior  de  Stoke,  et  ejusdem  loci  conventus,  salutem  in  Do- 
Biitto  sempiternam.  Noverit  universitas  vestra  nos  divinse  pietatis  in- 
tuita  concessisse,  et  hac  prsesenti  carta  nostra  confirmasse  Deo  et  Ec- 
clesiae  S.  Pauli,  London,  ad  sastentationem  clericornm  secundum  ordi- 
nationem  venerabilis  Patris  Eustathie  London.  Episcopi,  in  eadem 
ministratur  quicquid  juris  habemus  vel  habere  potuimus  in  Ecclesia  de 
Bomstad  (exceptis  decimis  illis,  quas  a  longo  tempore  possideraus  in 
eadem  parochia),  et  excepta  pensions  unius  marcse  quam  in  eadam  Ec- 
clesia habemus,  et  excepta  Ticaria  competent!  per-eundem  episcopum 
taxand.  in  qua  vicaria  hoc  solum  nobis  retinuimus:  ut  cum  ipsam 
yicariam  vicare  contigerit,  Episcopa  London,  qui  pro  tempore  fuerit, 
*^11  ^^^^^^  nobis  et  successoribus  nostris  ^personam  idoneam  ad 
^  eundem  presentari.     In  cujus  rei  testimonium,  &c." 

In  pursuance  of  this  grant,  the  said  Bishop  Eustace,  having  gotten 
likewise  five  marks  yearly  issuing  out  of  the  church  at  Finchingfield, 
in  the  said  county  of  Essex,  for  the  same  purpose,  ordained  as  follows : — 

"  Singulis  septimanis  sex  clerici  cum  uno  sacerdote  de  cfaoro  vicissim 
eligantur,  qui  celebratione  missse  de  Beata  Virgine  singulis  diebus  inter- 
serint,  et  matutinas  et  alias  boras  canonicas  coram  altari  ejusdem  decan- 
taverint.  Quibus  fructus  Ecclesise  prsefatse  de  Bumstad  una  cum  quinq. 
marcis  prsedictus  prout  meruerunt  distribuantur,  salva  competenti  vicaria 
memorata.     Hiis  testibus,  G-alfrido,  Arohid.  London." 

The  said  muniment  books  contain  acts  of  the  said  dean  and  chapter 
in  regard  to  officers  of  the  Cathedral,  including  the  vicars  choral,  from 
the  year  1660  to  the  present  time,  but  continuously  from  the  year  1682 
only.  The  schedule  annexed  to  the  case,  and  which  is  to  be  taken  as 
forming  part  thereof,  contains  the  dates  of  admissions  of  the  several 
vicars  choral  to  their  offices  respectively,  and  the  dates  of  certain  of 
the  leases  granted  by  them,  as  extracted  from  the  said  muniment  books, 
and  from  the  register  of  leases  before  mentioned. 

On  the  19th  of  July,  1847,  James  Shoubridge,  the  plaintiiT,  was 
admitted  to  a  year  of  probation,  and,  on  the  28th  of  July,  1848,  in 
full,  as  vicar  choral.  The  said  several  admissions  of  the  plaintiflf  are 
in  the  usual  form,  and  are  as  follows : — 

M  On  Monday,  the  19th  day  of  July,  1847,  before  the  Venerable 
William  Hale  Hale,  clerk,  Archdeacon  of  the  Archdeaconry  of  Middle- 
sex, and  canon  of  the  4th  canonry  founded  in  the  Cathedral  Church  of 
St.  Paul,  London,  in  the  chapter-house  of  the  said  Cathedral.  Charch, 
*^421  *'^^  *^®  presence  of  Edward  P.  Jenoer,  notary  public,  depuly- 
-'  registrar :  A  business  of  admitting  James  Shoubridge  to  a  year 
of  probation  for  the  office  or  place  of  a  vicar  choral  in  the  Cathedral 
Church  of  St.  Paul,  London :  on  which  day  and  place  appeared  personally 
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the  Baid  James  Shonbridge,  and  alleged,  that,  on  the  day  aforesaid,  he 
had  presented  himself  in  the  chapter-honse  of  the  Cathedral  Charch 
aforesaid,  to  the  said  venerable  William  Hale  Hale,  and  humbly  prayed 
to  be  admitted  to  a  year  of  probation  for  the  place  or  ofSce  of  one  of  the 
vicars  choral  in  the  said  Cathedral  Church,  according  to  the  statutes 
and  customs  thereof:  And  thereupon  the  said  venerable  William  Hale 
Hale,  by  and  with  the  consent  of  the  rest  of  the  chapter  of  the  said 
Cathedral  Church,  received  and  admitted  the  said  James  Shoubridge 
to  a  year  of  probation,  to  exercise  the  said  place  or  office  of  a  vicar 
choral  of  the  said  Cathedral  Church ;  and  decreed  a  stall  to  be  assigned 
to  him  in  the  choir,  according  to  the  ancient  customs  hitherto  used  in 
the  like  cases,  in  the  said  church,  and  now  approved  of;  he  having 
subscribed  the  articles  usually  subscribed  on  this  occasion,  and  taken 
the  oaths  of  allegiance,  supremacy,  and  clerical  obedience,  and  of  faith* 
fully  executing  the  office  aforesaid,  for  a  year  of  probation, — reserving 
a  power,  nevertheless,  to  the  dean  and  chapter  aforesaid,  and  their  suc- 
cessors, of  fully  admitting  the  said  James  Shoubridge  after  his  year  of 
probation  shall  be  completed,  or  of  refusing  him  if  in  the  mean  time  he 
ahall  behave  himself  unworthy  of  the  said  office/' 

<«  On  Friday,  the  28th  day  of  July,  1848,  before  the  venerable  Wil- 
liam Hale  Hale,  clerk,  canon  of  the  4th  canonry  founded  in  the  Cathe- 
dral Church  of  St.  Paul,  London,  in  the  chapter-house  of  the  said 
Cathedral  Church,  in  the  presence  of  Edward  F.  Jenner,  deputy-regis- 
trar :  A  business  of  admitting  James  Shoubridge  to  the  office  or  place 
of  a  vicar  choral  of  the  Cathedral  Church  of  St.  *Paul,  London :  r^tQAo 
on  which  day  appeared  personally  the  said  James  Shoubridge,  *- 
and  alleged  that  he  had  duly  completed  his  year  of  probation  for  the 
place  and  office  of  a  vicar  cboral  in  the  Cathedral  Church  of  St.  Paul^ 
London ;  and  thereupon  humbly  prayed  to  be  actually  admitted  to  the 
•aid  place  and  office :  wherefore  the  said  venerable  William  Hale  Hale, 
at  the  petition  of  the  said  James  Shoubridge,  in  consideration  of  his 
having  behaved  himself  laudably  in  his  year  of  probation,  did  receive 
and  actually  admit  him  into  the  said  office  or  place  of  a  vicar  choral 
of  the  said  church  according  to  the  statutes  and  laudable  customs 
thereof,  he  having  first  subscribed  the  articles  usually  subscribed,  and 
declarations  usually  declared  on  this  occasion,  and  taken  the  oaths  of 
allegiance,  supremacy,  and  canonical  obedience  to  the  dean  and  chapter 
of  the  said  Cathedral  Church,  and  their  successors,  and  of  observing 
the  statutes  as  far  as  they  concerned  him  as  a  vicar  choral,  and  also  of 
faithfully  executing  the  said  office  assigned  him,  to  be  installed  by  the 
laccentor  or  one  of  the  minor  canons  of  the  said  church." 

On  the  Ist  of  March,  1848,  a  lease  for  twenty-one  years  was  exe* 
OBted  by  the  defendant,  described  therein  as  pittansary,  and  John  Ooss, 
Thomas  Francis,  Charles  Lockey,  and  William  Bayley,  described  therein 
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fts  vicars  choral.  [A  copy  of  this  lease  was  annexed  to  the  case,  and 
was  to  be  taken  as  part  thereof.] 

The  emoluments  enjoyed  by  the  vicars  choral  of  St.  Paul's  Cathedral 
are  derived  from  the  following  sources,  viz.  annual  rents  reserved  by 
leases  of  houses  in  Ludgate  Street  and  Ave  Maria  Lane,  London,  fines 
on  renewal  of  such  leases  every  fourteenth  year,  annual  rents  or  snms 
reserved  and  made  payable  under  leases  of  certain  lands  at  Halstead 
in  Essex,  and  of  the  before-mentioned  rectory  and  lands  at  Steeple 
Bumpstead,  Essex,  fines  on  renewal  of  such  leases  every  seventh  year, 
*fUAl  a  certain  ^yearly  stipend  in  lieu  of  obits,  and  certain  fees  not 
J  material  to  this  case. 

The  vicars  choral  have  always  been  accustomed  to  receive,  and  have 
received,  an  equal  share  of  the  said  rents  or  sums  reserved  and  made 
payable  under  leases,  yearly  stipend  in  lieu  of  obits,  and  fees,  during 
their  year  of  probation :  and  the  plaintiff*,  during  his  year  of  probation, 
duly  received  one-sixth  part  of  such  last-mentioned  emoluments  as 
accrued  to  the  vicars  choral  during  that  year. 

The  following  affidavit  was  made  in  this  cause  by  the  defendant : — 

« Richard  Clark,  of,  &c.,  the  defendant  above-named,  maketh  oath 
and  saith,  that  he  this  deponent  is  a  vicar  choral  and  pittanciary  of 
the  vicars  choral  of  the  Cathedral  Church  of  St.  Paul,  London,  and 
that  he  was  elected  as  such  pittanciary  on  the  16th  of  April,  1852 ; 
that  the  duty  of  such  pittanciary  is,  and  has  been  for  many  years  past, 
to  collect  and  receive,  on  behalf,  of  himself  and  the  other  vicars  choral 
of  St.  Paul's  Cathedral  Church  aforesaid,  the  rents  of  the  estates 
belonging  to  the  said  vicars  choral,  and  certain  fees  payable  to  them, 
and  to  pay  over  and  divide  the  same  quarterly :  that  he  has  in  his  pos- 
session as  such  pittanciary  certain  expired  leases  of  the  said  estates,  a 
copy  of  the  tithe-commissioners'  survey  of  one  of  such  estates,  situate 
at  Steeple  Bumpstead,  in  Essex,  with  plans  of  the  said  estate,  and  five 
books  marked  respectively  1,  2,  3,  4,  5,  and  called  the  pittanciary'a 
books,  which  have  been  for  many  years  past  kept  by  such  pittanciary 
for  the  time  being,  for  the  purpose  of  entering  therein  accounts  of  the 
rents  and  fees  collected  and  received  by  him  as  aforesaid,  and  the  pay« 
ments  and  division  thereof  by  this  deponent  and  his  predecessors,  as 
pittanciaries,  together  with  the  acknowledgments  of  such  payments 
signed  by  the  said  vicars,  choral,  and  being  the  discharge  of  this  depo- 
inoAtri  ^^^^  ^^d  ^^3  "''predecessors  therefor :  that,  save  as  aforesaid,  this 
-'  deponent  does  not  hold  or  have  in  his  control  any  deeds,  docu- 
ments, books  of  account,  books  of  entry,  copies  of  deeds,  grants,  orders, 
copies  of  grants  and  orders,  or  other  papers  as  pittanciary  of  the  vicars 
choral  of  St.  Pauls  Cathedral  aforesaid." 

The  said  books  were  produced  at  the  trial ;  and  the  following  is  as 
extract  from  the  first  page  of  one  of  such  books,  marked  «<  A.  No.  1.  :"-^ 

« A  coppy  of  the  revenues,  profitts,  and  incomes  belonging  to  the 
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iricars  ehorall  of  St.  Paul's,  London,  done  by  Benjamin  Payne,  pittan- 
sary,  anno  1695."     Admitted  a  vicar  February  18tb,  1683-4. 

The  following  are  extracts  from  the  books : — 
•    <«  That,  if  any  x)f  the  vicars'  places  be  att  any  time  vacant,  as  some^ 
times  it  doth  happen,  that  then  and  in  that  case  the  dean  and  chapter 
putts  that  money  up  for  the  good  of  succession,  of  which  the  vicars  has 
had  no  account  for  many  years  last  past.'* 

«  Be  it  remembered,  there  was  in  Mr.  Houghton's  hands,  the  chapter- 
clerk,  &c.,  752.  and  more  detained  out  of  Elidad  Blackwall's  fine,  201* 
for  the  rectory  of  Halstead,  due  to  the  minor  canons  and  the  vicars 
choral,  of  which  with  other  moneys  we  prayed  our  several  proportions  at 
a  full  chapter,  wherein  Dr.  Edward  Stillingfleet  presided,  who  was  then 
dean,  who  told  sub-dean  Smith  and  the  rest  of  us  then  present,  that  it 
was  in  the  dean  and  chapter's  breast  when  to  account  of  it,  and  how  to 
dispose  of  the  same  for  the  good  of  succession ;  to  which  answer  we 
humbly  did  acquiesce,  and  have  remained  silent  ever  since ;  but  have 
had  no  stop  put  upon  any  part  o^  a  fine  since  that  time  by  any  other 
succeeding  dean." 

((Know  ye,  that,  before  the  fire  of  London,  those  houses  in  Ave 
Mary  Lane  were  the  incumbents'  houses  *belonging  to  the  six  r^qj^g 
vicars  choral,  to  dwell  in,  as  by  the  statutes  of  the  church  doth  '- 
plainly  appear,  and  could  not  have  been  let  from  them  to  any  other  use : 
ftnd  the  said  vicars  before  the  fire,  did  live  there  accordingly.  But, 
since  the  said  fire,  they  being  not  able  to  rebuild,  leased  out  the  ground, 
as  is  before  rehearsed,  to  those  several  persons  above  mentioned  and 
named,  reserving  only  that  small  tenement  of  Mr.  Bremridge's  to  build 
upon  their  own  accounts." 

«<  Steeple  Bumstedd,  in  Essex, 

<c  Is  in  the  tenure  and  occupation  of  Sir  John  Bendish,  knt.,  for  which 
he  pays  to  the  vicars  choral  122.  a  year,  payable  half-yearly,  viz.  at  the 
feast  of  St.  John,  Baptist,  and  at  Christmas,  61.  at  each  time :  his  lease 
was  renewed  April  15th,  1695. 

««Note,  that  Lady  Bendish,  the  relict  of  Sir  Harry  Beitdish,  deceased^ 
renewed  her  lease  with  the  vicars  choral  of  St.  Paul's  church,  London, 
June  26th,  1729,  for  150Z. ;  the  seven  years  being  lapsed  was  obliged 
to  pay  this  sum." 

««Mr.  Charles  King  admitted  to  the  office  and  place  of  a  vicar  choral 
in  the  Cathedral  Church  of  St.  Paul's  according  to  the  statutes  and 
customs  of  the  said  church,  October  31st,  1730."  , 

«  December  22d,  1743.  Mr.  Robert  Wass  was  admitted  a  vicar  choral 
in  the  Cathedral  Church  of  St.  Paul,  London." 

<<  June  26th,  1747.  This  day  the  dean  and  chapter,  pittansary,  and 
vicars  choral,  granted  a  concurrent  lease  of  Steeple  Bumstead,  in  Essex, 
to  Mr.  John  Freke  (in  trust),  which  said  lease  is  reposited  in  the  chap* 
ter-house  by  Mr.  Lever,  our  register.    Charles  Kino." 

z2 
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"  Mr.  William  Savage  was  admitted  a  vicar  choral  in  St.  Paal's  Cathe- 
dral, April  5th,  1748." 

"April  13th,  1748.    Met  this  day,  agreeable  to  the  late  order  in 

1746,  in  order  to  choose  a  pittanciary  in  the  room  of  Mr.  King,  deceased; 

*^71  ^^^^  ^^^^  present  *Mr.  F.  Rowe,  Mr.  D.  Cheriton,  Mr.  T.  Bail- 

-'  don,  Mr.  William  Savage,  Mr.  Robert  Wass :  Accordingly  Robert 

Wass  was  chosen  for  the  year  1748." 

"  1748.  June  25th.  This  day  Mrs.  Washbovrne  renewed  Halstead 
lease,  adding  seven  years ;  to  which  the  vicars  chorals'  share,  according 
to  the  proportion  of  thirteen  to  eight,  comes  to       .        •  102  10    2 

"The  minor  canons' 68    1    6 


"Total    £165  11    8" 


"  1748.  June  25th.    Paid  the  vicars  choral  their  equal  dividend  of 
lirs*  Washbourne's  fine,  which  is,  to  each  man  111.  Is.  8(2* 


"Received  by  me 
"  by  me 
"  by  me    . 
"by  me    . 
"by  me    , 
"by me    . 

.    .    (Paid) 
.    .    (Paid) 
.    W.  Savage,      . 
.    D.  Cheriton     . 

T.  Baildon 

R.  Wass 

"  Remains 

.       .    IT    1 

.    IT    1 

.    IT    1 

.       .    IT    1 

.       .    IT    1 

.    IT    1 

8 
8 
8 
8 
8 
8 

jei02  10 

0 

.    0    0 

2- 

"  1748.  Jane  25th.  This  day  Mr.  Hort  renewed  his  lease  of  a  house 
in  Ludgate  Street,  adding  ten  years,  for  which  he  paid  22Z." 

"  1748.  June  25th.  Paid  the  vicars  choral  their  equal  dividend  of 
lir.  Hart's  fine,  which  is  to  each  man  82. 13s.  ^d. 


"Received  by  me    . 
"by  me    , 
•  by  me 
"by  me    . 
"  by  me    , 
"by  me    . 

.    .    (Paid) 
•    (Paid) 
,    D.  Cheriton 

B.  Wass 
T.  Baildon 

.        .    8  18 
.    8  18 
.    8  18 
.    8  18 
.    8  18 
.    8  18 

u£22    0 

0" 

*848] 


*"  April  6th,  1750.  Met  this  day,  according  to  the  late  order, 
in  the  choice  of  a  pittansary,  when  Mr.  Savage  was  chosen, 
agreeable  to  the  same.  Thomas  Baildon,  pittansary,  Fbancis  Rows, 
WiLUAM  SAVAan." 
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«  Met  this  27th  day  of  May,  at  Sam's  Coffee  House*  Agreed,  that 
Mr.  Rowe,  pittansary,  have  leave  to  agree  with  Mr.  Savage  on  his  re- 
newal, for  30  guineas,  or  30Z.  D.  Cheriton,  D.  Cheriton  for  Messrs. 
Wass  and  Baildon,  William  Savage,  William  Savage  for  Dr.  Greene, 
Francis  Rowe," 

<(  28th  May,  1753.  Met  this  day,  according  to  our  agreement  with 
Mrs.  Ashton  Parker  to  renew  her  lease  of  a  house  in  Ludgate  Street, 
now  in  the  occupation  of  Mr.  Thomas  Hayes ;  for  which  she  paid  54Z,, 
and  at  the  same  time  allowed  us  the  guinea  for  extra  trouble,  as  men- 
tioned in  our  pittanciary-book  to  Dowbiggin  and  Labor,  Michaelmas 
quarter,  1752." 

<«  28th  May,  1758.  Received  of  Robert  Wass,  pittansary,  the  sum  of 
92.,  being  my  share  of  the  aforesaid  542. 

"By  me,  R.  Wass  (for  Dr.  Greene)      .        .        .900 
"me,  R.  Wass  (for  T.  Baildon)       .        .        .900 

"  me,  D.  Cheriton 9    0    0 

"  me,  Francis  Rowe 9    0    0 

"me,  R.  Wass  (for  self)         .        .        .        .900 
«W.  Savage 9    0     0 


£54    0     0" 

"  22d  January,  1756.    Mr.  John  Jones  was  admitted  organist,  a&4 
the  next  day  (23d)  was  sworn  in  vicar  choral." 

"January  27th,  1757.  Mr.  John  Jones  was,  after  his  year  of  pro- 
bation, admitted  and  confirmed  vicar  choral.  D.  Cheriton,  pittanoer." 
"Met  this  17th  of  May,  1757,  to  renew  Sir  Stephen  Anderson's 
lease  of  Steeple  Bumpstead,  in  Essex,  eight  *years  being  lapsed  1-4(049 
at  Lady-Day,  1749,  to  Lady-Day,  1757 ;  for  which  he  paid  the  '- 
Bum  of  1502.  to  the  six  present  vicars  choral,  as  follows : — 

"  Robert  Wass,  pittanciary         .        .        .        .    25    0    0 

"  David  Cheriton 25    0    0 

"Thomas  Baildon 25    0    0 

"  William  Savage 25    0    0 

"  Robert  Hudson 25    0    0 

"  John  Jones 25    0    0 


£150    0    0 


"  June  2d,  1758.  On  this  day  the  body  met  to  renew  Mr.  Tim'a 
leases  for  the  two  houses  in  Ludgate  Street,  and  did  renew  upon  the 
terms  following, — for  ten  years  commenced  at  Lady-day;  so  that  a 
year  was  allowed  him,  in  consideration  of  extraordinary  repairs ;  so 
that  eleven  years  had  elapsed  at  the  time  before  mentioned: — 
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«  Thomas  Baildon*8  share  (pittansary) 
«  Robert  Wass  .... 

<(  William  Savage  .  .  •  • 
« Robert  Hudson  .  •  •  • 
« John  Jonea     •        •        •        •        . 


12 

0 

0 

12 

0 

0 

12 

0 

0 

12 

0 

0 

12 

0 

0 

£60    0    0 


« June  2,  1758.     On  this  day  the  body  met,  and  renewed  with  Mr. 
'Hurt  for  22L     Ten  years,  commencing  at  Lady-Day  last : — 

(<  Thomas  Baildon,  pittansary       .         .         .         .480 

"Robert  Wass .480 

"William  Savage 4    8    0 

"  Robert  Hudson 4    8     0 

"John  Jones     -.        •        .        .        •        .        .480 


£22    0    0 


MRf\-\  *"  January,  1796.  Moneys  received  for  vicars  choral  of  St. 
-*  Paul's,  by  Robert  Hudson,  due  at  Christmas  last  past,  24{.  5$. 
N.  B.'  Received  at  the  same  time  from  Sir  Charles  Talbot  two  alienation 
fines,  the  one  for  Mr.  Bishop's  house,  let  to  Mr.  Fisher,  11. ;  the  other 
for  Mr.  Reynolds',  he  made  to  Mr.  Smith,  IZ. :  total,  26Z.  6«. 

"Renewed  the  lease  of  Steeple  Bumpstead  for  twenty-one  years 
from  Christmas,  1847.  The  fine  11002.  amongst  the  following  five 
members  vicars  choral,  divided  as  follows,  deducting  the  bill  of  Mr. 

Withall 11     0    0 

"Two  guineas  each  towards  building  a  school  there    .     10  10    0 


£21  10    0 


"  Leaving  1078/.  10«.  to  be  divided  into  five  shares,  as  follows : — 

"Richard  Clark 215  14     0 

"JohnOoss 215  14     0 

"  Thomas  Francis 215  14     0 

"  Charles  Lockey 215  14    0 

« William  Bayley 215  14    0 


£1078  10    0 


"  Richard  Clark,  Pittansary. 

"Mr.  Shoubridge  in  his  year  of  probation." 
*    The  foregoing  entry  is  in  the  handwriting  of  the  defendant. 

The  lease  referred  to  in  the  foregoing  entry  is  that  of  the  1st  of 
March  hereinbefore  mentioned,  and  annexed  to  the  case. 
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The  sam  of  llOOZ.  mentioned  as  the  sum  received  on  the  execution 
of  the  lease  last  mentioned,  was  paid  by  the  lessees  to  Christopher 
Hodgson,  Esq.,  the  clerk  to  *the  dean  and  chapter  of  St.  PauFs  r^^qt-^ 
Cathedral,  and  by  him  handed  over  to  Mr.  Withall,  the  attorney  '- 
in  this  action,  who  was  also  solicitor  to  the  vicars  choral. 

The  said  Mr.  Withall,  without  any  directions  from  the  defendant, 
drew  five  checks  upon  his  bankers  in  favour  respectively  of  the  said 
Messrs.  Goss,  Francis,  Lockey,  Bayley,  and  the  defendant,  being  the 
five  of  the  vicars  choral ;  each  of  the  said  checks  being  for  the  sum  of 
215Z.  14«. 

No  part  of  the  said  sum  of  11002.  was  at  any  time  paid  to  the  plaintiff. 

The  minor  canons  of  St.  Paul's  Cathedral  are,  like  the  vicars  choral, 
appointed  for  a  year  of  probation,  previously  to  their  being  admitted 
in  full. 

In  1846,  a  lease  of  the  rectory  of  Halstead  was  executed,  and  the 
fine  upon  renewal  of  the  lease  was  divided  amongst  eleven  minor  canons, 
to  the  exclusion  of  a  twelfth  minor  canon,  then  in  his  year  of  probation. 

The  several  books  hereinbefore  mentioned  as  muniment-books,  regis* 
ters  of  leases,  and  pittansary's  books,  were  to  be  deemed  part  of  the 
case ;  and  each  party  was  to  be  at  liberty  to  refer  to  any  part  thereof. 

The  question  was, — whether  the  plaintiff  was  entitled  to  recover. 

If  the  court  were  of  opinion  that  he  was  notj  then  the  verdict  was 
to  be  entered  for  the  defendant. 

If  the  court  were  of  opinion  that  the  plaintiff  was  entitled  to  reco- 
ver, the  verdict  was  to  be  entered  for  him  for  the  sum  of  183Z.  6«.  8{2., 
or  the  sum  of  862.  IBs.  4(2.,  as  the  court  should  direct. 

The  court  to  have  power  to  draw  all  such  inferences  of  fact  as  it 
would  have  been  competent  and  proper  for  a  jury  to  draw. 

The  following  is  the  schedule  referred  to  in  the  case,  ant%,  p.  841  :— 
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*362] 


*SCHSDULB. 


NaniM  of 
Tfcmn  Gbonl. 


When  admitted  to 
Probation. 


WbaninFnU. 


Data  of 


CookDey 
Dikgnall 
UorrU 
Simpson 


1661,  Jane  28 
1661,  June  38 
1661,  Jnne  28 
1661,  June  28 


Payne 

Rayner 

PUyford 

Spioer 

Oldham 

Turner 

Hart 

BlaekweU 


1683,  Feb.  6 

1683,  Mar.  12 

1682,  Mar.  12 

1686,  Feb.  7 

Same  date 

Same  date 

Same  date 

Same  date 


Bdwarda 

Howell 

Clark 


Freeman 


1696,  Jan.  4 

1697,  Nov.  26 
1699,  June  6 


1701,  Jan.  19 


Ke  entry. 


1683,  Feb.  18 

16S3,  Mar.  13 

1683,  Mar.  13 

1687,  Feb.  21 

1687,  Feb.  21 

Same  date 

Same  date 

Same  date 


1698,  Not.  21 

No  entry. 
1705,  Oct  13 


No  entry. 


1661,  July  10 

1662,  May  15 
(8  leases) 

1662,Ang.20 

1663,  May  13 

1666,  May  7 

1669,  July  U 
1677,  Mar.  19 
1680,  May  4 


Bryan,  Jowett,  Cockney,  Dagnall, 
Morris,  and  Simpson,  deacribed 
as  Viean  Choral. 

Bryan  (pittansary),  Jowett,  Cook- 
ney,  Morris,  Simpson,  Dagnall, 
and  Masters,  Viears  ChoraL 

Bryan  (pittansary),  Jowett,  Cook- 
ney,  Morris,  Simpson,  and  Jo- 
seph Masters,  Vioars  Choral. 

Bryan  (pittansary),  Cookney,  Mor- 
ris, Simpson,  and  Masters,  Vican 
Choral. 

Cookney  (pittansary),  Bryan,  Lin- 
aore^  and  Beade. 

Reade  (pittansary),  Linacre,  Lowe. 

Reade  (pitunsary),  Linaere,Lowe. 

Liaaere  (pittansary),  Lowe. 


1686,  Oet  11 

1687,  Sept  22 


1693,  Not.  3 
1695,  April  11 


1700,  Oct  19 

1701,  Not.  6 

1701,  Not.  6 

1702,  Not.  3 


1703, 1  lease 

1704,  2  do. 

1705,  Tdo. 
1707,  Jan.  16 


Payne  (ptttansaiy),  Rayner,  and 
Playford,  VieafB  CboraL 

Payne  (pittansary),  Oldham,  Spi- 
oer, BlaekweU,  Tumor,  and  Hart^ 
Viean  Choral 

r Payne    (pittansary),   Oldham, 

I  Spieer,  BlaekweU,  Turner,  and 

(     Har^  Viean  CheraL 


Turner,  Edwards,  Howell,  and 
Clark,  and  one  Elford,  Vican 
ChoraL 

Spioer  (pittansary),  Tomer,  Bd- 
wards,  Howell,  and  Clark,  and 
said  Elford,  Vicars  Choral. 

Spioer  (pittansary).  Turner,  Bd 
wards,  Howell,  and  Clark,  and 
said  Elford,  Vican  Choral. 

Spioer  (pittansary),  Turner,  Ed- 
wards, Howell,  Clark,  and  Free- 
man, Viean  ChoraL 


Do. 


do. 


Spieer  (pittansary),  Tumer,  Ed- 
wards, Howell,  and  Freeman, 
Vican  ChoraL 
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Nunasof 
Yican  Choral. 


When  admitted  to 
Probatioo. 


WheaJnFoU. 


Date  of  Leaeet. 


Haghef 

Briod 

Weeley 


Greeno 


King 


Chelram 
Rowe 


ChariipB 
Waaa 

Baildon 


SaTige 


Httdson 
Jonei 


Cooper 


Price 
CUrko 


1708,  Sept  28 
1710,  Mar.  i 
1710»  Jano  0 


1717,  Mtf.  20 


1730,  OoL  81 


1786,  Mar.  24 
1780,  Jad.  24 


1748,  Vow,  11 
1748,  Poo.  22 
1744,  Mtr.  81 


1748,  April  5 


ir&S,  Not.  22 
1756,  Jan.  23 


1758,  Jan.  14 


1762,  Nov.  16 
1762,  Doe.  25 


1710,  Jane  9 

No  entiy. 

1717,  Mar.  20 


1783,  Jan.  16 


m8yJan.l6 


1787,  Mar.  15 
1740,  Mar.  7 


1744,  Not.  8 

1763,  Mar.  26 

Neentry. 


1763,  Mar.  26 


1756,  Not.  23 

1757,  Jan.  26 


1759,  Jan.  22 


Redgned. 
1764,  Mar.  80 


1711,  Jan.  1 


1712,  Maroh  5 
1712,  July  15 


1718,  July  15, 
and  between 
that  day  and 
1729,  July  26, 
18  leases  were 
exeented  by 

1733,  Jan.  16 
(2  leases) 


1740,  April  16 


1746,  May  7 


1747,  May  1 
(2  leases) 

1747,  June  26 

1748,  Feb.  22 

1748,  June  24 
1748,  June  25 
1758,  May  28 
1753,  Nov.  29 
1755,  July  5 


1756,  Jane  23 

1757,  Feb.  22 


1758,  Juno  2 
(3  leases) 


1763,  Mar.  26 


Edwards  (pittansary).  Turner, 
Freeman,  Brind,  Weeley,  and 
Hughes,  Vicars  Choral. 

Same  Lessors. 
Turner,  Freeman,  Brind,  Weeley, 
and  Hughes,  Vicars  ChoraL 


Bdwards  (pittansary).  Turner, 
Freeman,  Weeley,  Hughes, 
and  Greene,  Vicars  Choral 


Freeman  (pittansary).  Turner, 
Hughes,  Weeley,  Qreene,  and 
King^  Vioars  ChoraL 


Cbelmm  (pittansary),  Hnghes, 
Weeley,  Oroene,  King,  and 
Bowe,  Vicars  ChoraL 


King  (pittansary),  Greene,  Rowe, 
Cheriion,  Wass,  and  Baiidon, 
Vicars  ChoraL 

Same  Lessors. 

Same  Lessors. 
Wasi  (pittansary),  Qreene,  Rowe, 
Cheriton,  Baiidon,  and  Savage. 
Same  Lessors. 
Same  Lessors. 
Same  Lessors. 
Same  Lessors. 
Sarage  (pittansary),  Greene,  Che- 
riton, Wass,  and  Baiidon,  Vioan 
ChoraL 


Cheriton  (pittansaiy),  Wass,  Baii- 
don, and  Savage,  Vicars  Choral 

Wass  (pittansary),  Cheriton,  Baii- 
don, Savage,  Hudson,  and  Jones, 
Vicars  ChoraL 

Baiidon   (pitUnsary),  Wass,  J 
vage,  Hudson,  and  Jones,  Vicars 
ChoxmL 


Cooper  (pittansary),  Wass,  Savage, 
Hudson,  and  Jones,  Vicars 
ChoraL 
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Nimesof 
Vicars  Chonl. 


Wbea  admitted  to 
Probation. 


WheninFoU. 


Date  of  Leasee. 


Lessors. 


Soi4>er 


Byno 


Bellamy 
Gore 


Sale 
Attwood 


Kedd 


Hawei 


1761,  April  26    1765,  May  26 


Ayrton  1767,  Dee.  23 


O088,  J.  J. 
Vanghaa 


Clarke 
(Defendant) 


Ckvlden 


1772,  Feb.  3 


1777,  April  5 
1788,  Dee.  17 


1794,  Jone  28 
1796,  Mar.  21 
1801,  Jan.  10 


1808,  Aug.  23 


1813,  Jan.  5 


1815,  Dee.  30 
1817,  May  9 

1827,  Deo.  10 
1831,  Jane  18 


1769,  Jan  4 


1773,  Feb.  i 


1778,  April  6 
1789,  Dee.  18 


1795,  Jnne  25 

1797,  Mar.  80 

No  entry. 


1809,  Not.  6 
18U,  Jan.  5 

1817,  Jan.  21 

1818,  May  28 


1828,  Dee.  ad- 
mifsioD  had 
and  act  en- 
tered, bat  not 
eompleted. 
1832,  Joly  9 


1764,  KoT.  30 

1765,  KoT.  18 

1768,  Joly  30 
1773,  Feb.  6 

1789,  Feb.  16 


Same  Date 
1789,  Feb.  18 


1801,  May  27 
1801,  Get  23 

1801,  «  « 

1802,  June  20 


1812,  Jan.  7 

1813,  May  6 
1813,  Not.  25 

1816,  June  24 


1817,  Oot  6 
1817,  «  23 
1817,    "   24 


Sarage     (pittansary),     Hndson, 

Jonee,    Cooper,    and     Clarke, 

Viean  Choral 
Hadeon      ( pittaniary),     Sarage^ 

Jones,    Cooper,     Clarke,    and 

Soaper,  Yican  ChoraL 

Soaper  (pittaniary),  Sarage,  Had. 
SOD,  Jones,  and  Cooper,  Yiears 
ChoraL 

Jones  (pittansary).  Savage,  Had< 
son,  Soaper,  Ajrton,  and  Dyne, 
Yioars  ChoraL 


Bellamy  (pittansary),  Hndson, 
Jones,  Soaper,  and  Ayrton, 
Vicars  Choral. 

Same  Lessors. 

Same  Lessors. 


}  Ayrton   (pittansary),   HodsoOj 
Gore,    Sale,    and    Attwoo^ 
Vicars  Choral. 
Gore  (pittansaiy),  Hadson,  Ayr- 
ton,  Sale,  Attwood,  and  Page, 
Vloan  ChoraL 

Goro  (pittansaiy),  Hudson,  Ayr- 
ton,  Sale,  Attwood,  and  Page, 
Vicars  ChoraL 

Neeld  (pittansary),  Hudson,  GoreJ 

Sale,     and    Attwood,    Viean 

ChoraL 
Sale  (pittansary),  Hadson,  Ghre, 

Attwood,    and    Neeld,   Vicars 

ChoraL 

Sale  (pittansary),  Gore,  Attwood, 
Keeld,  and  Hawes. 


Same  Lesson. 


1831,  Deo.  16 
1833,  Not.  30 


Hawes  (pittansaiy),  Attwood, 
Neeld,  Vaoghan,  and  Clark. 

Defendant  (pittansary),  Hawes, 
Attwood,  Neeld,  Vaoghan,  and 
Gooldeo,  Vicars  ChoraL 
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Names  of 
Tinn  Choral. 

When  admitted  to 
Piobatlon. 

UnieninVnU. 

Date  of  LeaMi. 

Leewn. 

O088,  John 
FnneiB 

1838,  May  1 
1841,  Fob.  4 

1839,  May  29 
1842,  Feb.  10 

1839,  Feb.  26 
"     Mar.  25 
(3  leases) 

^  Hawes     (pittansary),     Keeld, 
Vaughan,      Goulden,      and 
]      Clark,  Vioan  Choral. 

Loekey 
Bajley 

1843,  Mar.  16 
1843,  Mar.  20 

1844,  April  9 
1844,  April  9 

1841,  March  3 
1841,  April  26 

1843,  July  7 

Defendant   (pittanaary),    Hawes, 
Neeld,  Vaughan,  and  Goss. 
Same  Lessors. 

Defendant    (pittansary),   Hawes, 
Goss,  and  Francis. 

Shoabridge 
(PlAintlff) 

1847,  July  19 

1848,  July  28 

1846,  May  28 
1848,  March  1 

Defendant    (pittansary),    Hawes, 
Goss,     Francis,    Loekey,    and 
Bayley,  Vicars  Choral 

Defendant     ( pittansary),     Goss, 
Francis,  Loekey,  and  Bayley. 

Manning  J  Serjt.  (with  whom  was  Sumner)^  for  the  plaintiff. — The 
question  is,  whether  the  plaintiff,  a  vicar  choral  of  St.  Paul's  Cathedral, 
is,  during  his  year  of  probation,  entitled  to  participate  in  a  sum  of 
1100{.  which  had  been  paid  by  a  lessee  of  lands  belonging  to  the  body, 
upon  the  renewal  for  a  term  of  years  theretofore  customarily  granted 
by  the  dean  and  chapter  and  the  vicars  choral.  The  case  shows,  that, 
from  the  year  1660  down  to  1756,  or  a  little  later,  the  course  has  been 
uniform :  during  that  period,  sixteen  leases  appear  to  have  been  granted, 
at  the  time  of  granting  which  there  were  probationers,  and  in  all  those 
cases  the  probationer  ^was  a  party  to  the  lease.  In  July,  1661,  r^oftT 
there  is  an  entry  of  a  lease  having  been  granted,  four  who  were  *- 
probationers  joining  in  it.  In  1687,  also,  a  lease  was  granted  by  Payne, 
Oldham,  and  four  others  who  were  probationers;  Spicer  and  the  other 
three  having  been  admitted  to  probation  in  February,  1686-7  (old 
style),  nine  months  before.  On  the  19th  of  October,  1701,  Clark 
executes  as  a  co-lessor ;  not  being  admitted  in  full  until  October,  1705* 
Spicer  appears  not  to  have  been  a  party  to  this  lease,  though  he  joined 
in  the  years  1699  and  1701.  Such  was  the  course  down  to  the  year 
1756 ;  from  which  time  downwards  none  of  the  probationers  appear  to 
have  been  parties  to  any  leases.  The  present  plaintiff  was  admitted  a 
probationer  on  the  19th  of  July,  1847,  and  a  full  vicar  choral  on  the 
28th  of  July,  1848.  The  lease  in  respect  of  which  the  fine  in  question 
was  taken  was  granted  on  the  1st  of  March,  1848,  by  the  dean  and 
chapter  of  St.  Paul's,  Clark,  the  now  defendant,  as  pittansary,  and 
Goss,  Francis,  Loekey,  and  Bayley,  then  vicars  choral.  These  had  no 
right  by  taking  a  fine  to  anticipate  the  profits  that  would  as  rent  be 
divisible  amongst  the  body.  In  Taylor  d.  Atkyns  v.  Horde,  1  Burr. 
60, — where  it  was  held  that  the  limitation  of  estates  by  virtue  of  powers 
must  be  strictly  pursued, — Lord  Mansfield,  in  the  course  of  his  judg- 
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ment,  says,  p.  121 : — « There  are  two  methods  of  leasing  in  common 
use  in  this  kingdom, — at  the  best  rent, — and  upon  fines,  which,  as  the 
lives  or  leases  drop,  are  considered  among  the  annual  profits.  This 
power  is  always  adapted  to  both.  It  is  inserted  in  almost  every  strict 
settlement  of  every  kind.  The  nature  and  view  of  a  power,  so  usually 
given,  is  well  understood ;  and  courts  of  justice  have  always  looked  with 
a  jealous  eye,  to  see  that  the  conditions  in  favour  of  the  next  taker  be 
pursued,  not  literally  only,  but  substantially.  It  is  not  suflScient  that 
the  ancient  rent  be  reserved;  it  must  be  reserved  with  all  the 
^^-o-.  *beneficial  circumstances.  If  payable  before  at  four,  it  cannot 
^  -^  be  reserved  at  two  payments;  Lord  Mountjoy's  Case,  5  Co. 
Rep.  5  b.  The  whole  rent  must  be  payable  annually  during  the  whole 
term.  In  that  case,  it  was  holden  <  that  less  could  not  be  reserved 
even  to  the  lessor  himself  during  his  own  life.'  One  of  the  reasons  in 
Elmer's  Case,  5  Co.  Rep.  2,  shows  the  rent  must  be  payable  annually 
during  the  term.  In  the  case  of  Lady  Charlotte  Orby  v.  Lady  Mohun, 
2  Vern.  631,  642,  Lord  Cowper,  Holt,  and  Trevor,  all  three  held  clearly 
that  a  lease  « reserving  the  best  rent^  though  good  against  an  owner  of 
the  inheritance,  was  void  under  a  power:  and  Cowper  and  Trevor  held, 
that  reserving  the  <  ancient  rentj*  where  lands  had  been  usually  demised, 
though  good  and  certain  enough,  by  reference,  against  an  owner  of  the 
inheritance,  was  void  under  a  power^  because  it  put  the  remainder-man 
under  difficulties  in  avowing.  <  The  intent  was,'  say  they,  <  that  the 
tenant  for  life  in  possession  might  lease ;  so  it  was,  on  the  other  hand, 
that  the  revenue  should  not  be  diminished,  but  the  ancient  rent,  at 
least,  reserved,  and  in  such  beneficial  manner  as  might  with  certainty, 
and  without  any  difficulty,  be  recovered.'  <The  question  here  is  not,' 
Bay  they,  ^  whether  the  lease  is  void  for  uncertainty,  as  between  the 
lessor  and  lessee ;  but  whether  all  requisites  are  observed,  and  such 
beneficial  clauses  and  reservations  as  ought  to  have  been,  for  the  benefit 
of  a  third  person,  the  remainder-man.' "  And  see  Doe  d.  Newnham  v. 
Creed,  4  M.  ft  Selw.  871. 

Sir  A.  Coekbum  (with  whom  was  Wordsworth),  contrsl. — Three  ques- 
tions arise  in  this  case, — first,  whether  the  custom  upon  which  the 
plaintiff  relies  has  any  existence, — secondly,  whether,  if  it  exists,  it  is 
maintainable  in  point  of  law, — thirdly,  whether  an  action  for  money 
^ocQ-1  had  and  received  will  lie;  and,  if  so,  for  what  amount.  *Down 
''-^  to  the  year  1756,  the  entries  set  out  in  the  case  are  ambiguous: 
but,  for  the  last  hundred  years,  the  usage  has  been  uniform  and  unin- 
terrupted, that  probationers  took  no  share  of  the  fines  paid  for  the 
renewal  of  leases.  Thus,  in  1766,  when  Hudson  and  Jones  were  respect- 
ively in  their  year  of  probation,  the  leases  were  granted  by  the  other 
four  vicars  choral  only:  but,  in  1767  and  1768,  when  both  those  per- 
sons were  admitted  as  full  vicars  choral,  they  join  in  the  leases.  So,  in 
the  case  of  Cooper,  who  was  admitted  as  a  probationer  in  January, 
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1758,  he  18  no  party  to  the  lease  in  Jane,  1758.  Many  other  cases 
occur  in  which,  leases  being  granted  daring  the  year  of  probation,  the 
probationer  is  no  party.  [Matjle,  J. — I  think  we  may  take  it  that  the 
power  and  the  right  have  not  been  exercised  by  the  probationers  from 
1756  downwards.]  Daring  the  year  of  probation,  they  shared  in  the 
minor  profits,  but  not  in  the  fines.  There  is  nothing  anreasonable  in 
this  arrangement ;  and  it  is  a  custom  which  is  not  peculiar  to  the  Cathe- 
dral of  St.  Paul.  Where  a  custom  is  found  to  have  been  existing  be- 
yond the  memory  of  man,  a  legal  origin  is  presumed.  [Maule,  J. — 
If  there  is  any  substantial  difference  between  the  emoluments  of  a  pro- 
bationer and  a  full  vicar  choral,  it  seems  strange  that  there  should  some- 
times be  so  great  a  lapse  of  time  between  the  admission  as  probationer 
and  the  admission  in  full.]  That  is  a  circumstance  that  is  not  easily 
accounted  for.  Green  seems  by  the  schedule  to  have  been  admitted  a 
probationer  on  the  20th  of  March,  1717,  and  as  full  vicar  choral  on  the 
16th  of  January,  1788 — ^apparently  for  the  very  purpose  of  executing 
the  two  leases  dated  on  that  day.  [Crbsswbll,  J. — How  do  you 
account  for  his  having  been  a  party  to  the  execution  of  thirteen  leases 
in  the  interval  ?]  He  may  have  been  joined  for  the  sake  of  caution, — to 
satisfy  the  scruples  of  some  conveyancer. 

^Assuming  that  the  plaintiff  is  entitled  to  participate  in  the  r^oon 
fines,  this  action  for  money  had  and  received  is  not  maintainable.  '- 
The  fine  was  received  by  Mr.  Hodgson,  the  chapter-clerk,  who  handed 
it  over  to  the  solicitor  acting  for  the  vicars  choral.  The  defendant, 
Clark,  as  pittansary,  keeps  the  accounts ;  but  the  money  never  came  to 
his  hands  at  all, — the  distribution  being  made  by  the  solicitor,  acting, 
not  on  behalf  of  the  pittansary,  but  on  behalf  of  the  whole  body.  At 
all  events,  the  defendant  can  only  be  responsible  to  the  extent  of  the 
excess  which  he  has  received  beyond  his  just  share,  assuming  the 
plaintiff  to  be  entitled  to  one-sixth  of  the  fine.  [Maulb,  J. — It  is  just 
as  if  the  money  had  been  received  by  all  the  five  vicars  choral ;  in  which 
case,  if  one  is  sued,  he  must  plead  in  abatement.]  Mr.  Hodgson 
received  the  money  to  the  use  of  the  lessors  named  in  the  lease :  the 
plaintiff  was  not  one  of  them.  [Maule,  J. — ^When  the  money  came 
to  the  hands  of  the  solicitor,  and  before  he  made  the  distribution,  he 
bad  received  it  on  account  of  the  plaintiff  with  the  others,  supposing 
the  plaintiff  entitled  to  a  share.  There  can  be  no  doubt  about  it.  The 
five  vicars  choral,  to  the  exclusion  of  the  plaintiff,  he  being  in  his  year 
of  probation,  have  (lawfully  or  otherwise)  been  exercising  the  right  to 
grant  a  lease  and  to  receive  the  fine.  Their  attorney,  acting  upon  a 
certain  view  of  their  rights,  has  received  the  money  for  them :  it  is  as 
if  they  had  all  received  it  jointly.  If  a  portion  of  it  belonged  of  right 
to  the  plaintiff,  he  might  sue  all  the  five  or  any  one  of  them  ;  in  which 
latter  case,  the  defendant  would  have  to  plead  in  abatement.  [Jeryis, 
G.  J. — The  right  to  maintain  money  had  and  received  is  quite  rclear.] 
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Manning^  Serjt.,  in  reply. — This  is  a  freehold  office,  from  irhich  the 
plaintiff  could  not  be  removed  even  daring  his  year  of  probation. 
[Jervis,  C.  J. — ^It  was  held  '''otherwise,  upon  appeal,  in  the 
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Chester  Choir  case.]    All  the  vicars  choral,  whether  on  proba^ 


tion  or  in  full,  perform  the  same  services  and  duties ;  and  there  is  no 
reason  why  their  remuneration  should  be  different.  Referring  to  the 
schedule  annexed  to  the  case,  it  will  be  found,  that,  from  the  year  1661 
down  to  1755,  there  are  no  less  than  forty-two  instances  in  which  one 
or  more  of  the  probationers  have  joined  in  granting  leases ;  and  no 
single  instance  occurs  within  that  period  of  one  omitting  to  join. 
[Jbrvis,  C.  J. — What  has  been  the  course  with  respect  to  Steeple 
Bumpstead  7]  Prior  to  1755,  the  probationers  joined  in  leases  and 
participated  in  fines.  There  are  only  two  instances  of  fines  being 
received  since  1755, — one,  which  occurred  at  a  time  when  there  was  no 
one  in  probation,— the  other,  the  instance  now  in  question.  [Jeryis, 
C.  J. — There  must  have  been  several  renewals  since  1755 ;  and  there 
is  a  general  statement  in  the  case  that  probationers  did  not  participate 
in  fines.]  The  probationer's  right  to  the  annual  rent  is  conceded ;  and, 
in  the  absence  of  cogent  evidence  to  the  contrary,  it  follows  that  he  is 
in  law  entitled  to  participate  in  fines  on  renewals.  Upon  the  whole,  it 
is  submitted  that  the  plaintiff  is  entitled  to  recover  against  the  defend- 
ant a  sixth  share  of  the  sum  in  question. 

Jervis,  C.  J. — I  am  of  opinion  that  the  defendant  in  this  case  is 
entitled  to  the  judgment  of  the  court.  It  appears,  that,  for  the  last 
hundred  years,  those  who  were  in  the  position  of  this  plaintiff,  viz.  in 
their  year  of  probation,  preparatory  to  their  admission  to  the  rights 
appertaining  to  full  vicars  choral,  have  received  an  equal  share  with 
their  brethren  of  the  rents  of  property  belonging  to  the  body,  and  of 
the  rents  only ;  and  that  they  have  not  during  that  period  participated 
in  any  fines  paid  for  renewals.     That  being  so,  it  is  the  duty  of  the 
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court  to  presume  that  the  discontinuance  of  the  '^'payment  to 


probationers  of  a  share  of  such  fines  has  had  a  legal  origin. 
There  is  abundant  evidence  in  the  case  to  justify  us  in  coming  to  this 
conclusion.  It  would  seem  that  down  to  the  year  1755  or  1756,  pro- 
bationers have  joined  in  executing  leases :  but,  from  that  time  to  the 
present,  the  practice  has  been  otherwise.  The  only  question,  therefore, 
is,  whether  this  practice  could  have  a  legal  origin.  As  far  as  concerns 
Steeple  Bumpsted,  such  legal  origin  may  fairly  be  presumed.  There 
may  have  been  some  general  order  or  regulation  of  the  dean  and 
chapter  excluding  probationers  from  participation  in  fines.  It  is  the 
duty  of  the  court  to  presume  that  which  will  support  a  long  and  uniform 
course  of  practice,  where  there  is  nothing  to  show  it  to  be  unreasonable 
or  unjust.  Upon  this  short  ground,  therefore,  I  am  of  opinion  that  the 
defendant  is  entitled  to  onr  judgment. 
Mauls,  J. — ^I  entirely  concur  with  what  has  fallen  from  the  Iiord 
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Chief  Justice :  and  my  Brother  Talfourd,  who  has  been  obliged  to  leare 
the  conrt,  desired  me  also  to  express  his  concurrence. 
Gbbbswbll,  J.y  said  nothing. 

Judgment  for  the  defendant. 


'•'FISHER  and  Another  v.  BELL  and  Another.    June  12.  [*86S 

A  deed  of  arrangement  between  an  insolTent  trader  and  hie  ereditort ,  nnder  the  224Ui  aeetion  of 
the  12  A  13  Viet  o.  106,  is  not  binding  upon  those  creditors  who  hare  not  exeonted  it,  unleti 
it  provides  for  the  enftre  dtBttihaion  of  the  trader's  estate  and  effects  amongst  his  ereditotiy  •• 
in  bankruptcy. 

This  was  an  action  of  assumpsit  by  the  plaintiffs  as  drawers  of  certain 
bills  of  exchange,  against  the  defendants  as  acceptors.  The  declaration 
also  contained  counts  for  goods  sold  and  delivered,  for  money  paid,  and 
for  money  found  due  upon  an  account  stated. 

Sixth  plea, — that,  at  the  time  of  the  making  of  the  indenture  there- 
inafter mentioned,  and  for  six  calendar  months  and  upwards  before  the 
suspension  of  payment  by  the  defendants  thereinafter  mentioned,  the 
defendants  were  traders  in  copartnership,  to  wit,  merchants,  dealers,  and 
chapmen,  liable  to  the  bankrupt  laws,  and  were  jointly  indebted  to  the 
several  persons  parties  to  the  said  indenture  of  the  third  part,  and  to 
divers  other  persons,  in  divers  sums  of  money  which  the  defendants 
were  unable  to  pay  in  full :  that,  before  the  making  of  the  said  indenture, 
and  after  the  passing  and  coming  into  operation  of  ^*  The  bankrupt-law 
consolidation  act,  1849,"  to  wit,  on  the  14th  of  April,  1851,  they  the 
defendants  being  such  traders  as  aforesaid,  suspended  payment,  and 
thereupon,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  by  a 
certain  indenture  then  made,  and  bearing  date  a  certain  day  and  year, 
to  wit,  the  day  and  year  last  aforesaid,  between  the  defendants  of  the 
first  part,  one  George  Marshall  of  the  second  part,  and  the  several 
persons  whose  names  and  seals  were  thereunto  subscribed  and  affix^ 
respectively  being  joint-creditors,  or  agents  or  attorneys  of  joint-creditora, 
of  the  defendants,  of  the  third  part, — after  reciting  that  the  defendants, 
as  such  copartners  in  trade  as  aforesaid,  were  jointly  indebted  to  the 
several  persons  parties  thereto  of  the  third  part,  *in  the  several  r^o^ 
sums  of  money  set  opposite  to  their  respective  names  in  the  ^ 
schedule  thereunder  written,  which  they  were  unable  to  pay  in  full ;  and 
that  the  said  George  Marshall  had,  upon  the  application  and  request  of 
the  defendants,  consented  and  agreed  to  secure  to  the  said  several  persons 
parties  thereto  of  the  third  part,  the  sum  of  7«.  6(2.  in  the  pound  on  the 
amount  of  their  said  respective  debts,  upon  having  such  assignment  made 
to  him  as  thereinafter  mentioned  and  contained ;  and  reciting  that  the 
said  several  creditors  parties  thereto  of  the  third  part  had  consented  and 
agreed  to  accept  the  said  sum  of  Is.  6d.  in  the  pound  upon  the  amonni 

VOL.  xu.— 83  T  2 


864  FISHER  v.  BELL.    T.  T.  1852. 

of  their  respective  debts,  in  full  satisfaction  and  discharge  thereof,  and  to 
release  the  defendants  therefrom,  on  having  such  security  from  the  said 
George  Marshall  as  thereinafter  mentioned, — they,  the  defendants,  in 
pursuance  and  performance  of  the  said  recited  agreement,  and  for  the 
considerations  therein  mentioned,  did  bargain,  sell,  assign,  transfer,  and 
set  over  unto  the  said  George  Marshall,  his  executors,  administrators,  and 
assigns,  all  and  singular  the  joint  copartnership  stock  in  trade,  goods, 
wares,  and  merchandise,  debts,  sums  of  money,  bills,  notes,  securities,  and 
vouchers  of  payments,  and  all  other  the  joint  copartnership  estates,  pro- 
perty, and  effects  of  the  defendants,  of  what  nature  or  kind  soever,  and 
wheresoever  situated  or  being,  and  in  whosesoever  hands,  custody,  or 
power  the  same,  or  any  of  them,  or  any  part  thereof,  then  were,  or  at  any 
time  thereafter  should  or  might  come  or  be,  with  their  and  every  of  their 
rights  and  appurtenances,  and  all  benefit  and  advantage  of  the  same ;  and 
all  the  estate,  right,  title,  and  interest,  property,  claim,  and  demand  what- 
soever of  them  the  defendants,  and  of  each  of  them,  therein  or  thereto ;  to 
hold  the  said  stock  in  trade,  goods,  wares,  and  merchandises,  securities,  and 
all  and  singular  other  the  property  and  premises  thereinbefore  assigned,  or 
^Q« -,  *intended  so  to  be,  and  every  part  thereof  respectively,  unto  the 
^  said  George  Marshall,  his  executors,  administrators,  and  assigns, 
asr  his  and  their  own  property,  goods,  and  chattels,  and  for  his  and 
their  only  use,  benefit,  and  advantage  absolutely  and  for  ever ;  and,  in 
consideration  of  the  premises,  and  of  the  assignment  thereinbefore  made, 
he  the  said  George  Marshall  did  by  the  said  indenture,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  promise,  and  agree  to 
and  with  the  said  several  persons  parties  thereto  of  the  third  part,  in 
manner  following,  that  is  to  say,  that  he,  the  said  George  Marshall,  his 
executors  or  administrators,  should  and  would  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  several  persons  parties  thereto  of  the 
third  part,  the  sum  of  7«.  6(2.  of  lawful  British  money  in  the  pound  for 
each  and  every  pound  of  such  lawful  money  as  aforesaid  of  the  said 
several  debts  in  the  said  schedule  to  the  said  indenture  contained,  then 
due  and  owing  to  them  the  said  last-mentioned  persons  from  the  defend- 
ants, by  the  instalments  and  at  the  times  following,  that  is  to  say,  one 
half  part  of  the  said  composition  on  the  expiration  of  three  calendar 
months  from  the  date  of  the  said  indenture,  and  the  other  half  part 
thereof  on  the  expiration  of  six  calendar  months  from  the  date  of  the 
said  indenture ;  for  which  said  composition  of  Is.  6d.  in  the  pound  on 
such  debts  as  aforesaid  (as  was  alleged  in  the  said  indenture),  the  said 
George  Marshall  had  that  day,  to  wit,  on  the  said  day  of  the  date  of 
the  said  indenture,  given  and  delivered  to  each  of  the  said  several  per- 
sons parties  thereto  of  the  third  part,  his  promissory  note,  payable  at 
the  times  and  by  the  instalments  thereinbefore  mentioned ;  and  by  the 
said  indenture  all  the  said  creditors  parties  thereto  of  the  third  part, 
did,  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the 
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covenant  of  the  said  George  Marshall  thereinbefore  contained,  for 
themselves  severally  and  respectively,  and  for  their  several  *and  p^o/*^ 
respective  executors,  administrators,  and  partners,  remise,  release,  '- 
and  for  ever  quit  claim  unto  the  said  defendants  jointly,  their  heirs, 
executors,  and  administrators,  all  and  all  manner  of  action  and  actions, 
suit  and  suits,  cause  and  causes  of  action  and  suit,  judgment,  execu- 
tions, extents,  bills,  bonds,  notes,  writings,  obligations,  covenants,  debts, 
dues,  duties,  sum  and  sums  of  money,  accounts,  reckonings,  quarrels, 
controversies,  trespasses,  claims,  and  demands  whatsoever,  which  against 
the  defendants  jointly  they  the  said  several  creditors  ever  had,  or  which 
they,  or  any  of  them,  or  their  or  any  of  their  heirs,  &c.,  or  partners, 
could  or  might  have,  claim,  challenge,  or  demand  for  or  on  account  of 
any  matter,  cause,  or  thing  whatsoever  from  the  beginning  of  the  world 
to  the  day  of  the  date  of  the  said  indenture ;  subject,  nevertheless,  to 
the  proviso  next  thereinafter  contained :  and  the  said  indenture  con- 
tained a  proviso  that  nothing  therein  contained  should  extend,  or  be 
construed  to  extend,  to  prejudice  or  affect,  or  to  strengthen  or  extend 
to  give  greater  validity  to  any  mortgage,  lien,  or  security  which  any  of 
the  said  several  creditors  of  the  defendants  then  held  for  their  respec- 
tive debts,  or  any  part  thereof  respectively,  nor  to  prevent  the  said 
creditors  or  any  of  them,  their  or  any  of  their  partners  or  partner,  ex- 
ecutors, administrators,  or  assigns,  from  suing  or  prosecuting  any  per- 
son or  persons  other  than  the  defendants,  their  heirs,  &c.,  who  were 
or  should  or  might  be  liable  to  pay  or  make  good  to  any  of  the  said 
creditors  all  or  any  of  their  respective  debts,  either  as  drawers,  endor- 
sers, or  acceptors  of  any  bill  or  bills  of  exchange  or  promissory  note 
or  notes,  or  being  jointly  or  severally  bound  in  any  bond  or  bonds  or  obli** 
gations,  or  other  instruments,  or  as  being  liable  to  pay  such  debts,  or  any 
part  thereof,  without  having  subscribed  or  executed  any  bill,  note,  bond, 
or  other  instrument  whatsoever,  as  if  the  said  indenture  had  not  been 
made;  nor  *from  suing  the  said  defendants  jointly  with  any  such  r^of^Y 
person  or  persons,  if  necessary  for  the  sake  of  conformity,  they  *- 
being  indemnified  in  respect  thereof  by  the  creditors  or  creditor  so  suing 
them, — as  by  the  said  indenture,  reference  being  thereunto  had,  would 
more  fully  appear :  Averment,  that,  before  the  commencement  of  this 
suit,  to  wit,  on  the  said  11th  of  April,  1851,  to  wit,  at  the  time  of  the 
making  of  the  said  indenture,  the  same  was  subscribed  and  sealed  by 
the  defendants  and  the  said  George  Marshall,  and  by  divers,  to  wit, 
one  hundred,  of  the  said  creditors  of  the  defendants  jointly,  and  by 
divers,  to  wit,  one  hundred,  others  of  the  defendants  jointly,  by  their 
authorized  agents  or  attorneys  respectively, — profert :  That  the  cre- 
ditors by  whom  or  on  whose  behalf  respectively. the  same  was  so  sub- 
scribed and  sealed  as  aforesaid,  were  six-sevenths  in  number  and  value 
of  the  creditors  of  the  defendants,  within  the  meaning  of  the  said  act, 
whose  debts  amounted  to  the  sum  of  102.  and  upwards,  accounting 
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every  creditor  of  the  defoDdants  a  creditor  in  value  in  respect  of  sach 
amount  only  as,  upon  an  account  fairly  stated,  after  allowing  the  value 
of  mortgaged  property  and  other  such  available  securities  or  liens  from 
the  defendants,  appeared  to  be  the  balance  due  to  them  respectively : 
That  the  said  indenture,  so  subscribed  and  sealed  as  aforesaid,  ivas  and 
is  a  deed  of  arrangement  between  the  defendants  and  their  creditors 
within  the  meaning  of  the  provisions  of  the  bankrupt-law  consolidation 
act,  1849,  as  to  arrangements  by  deed :  That  the  plaintiffs,  at  the  time 
of  the  making  of  the  said  indenture,  were  creditors  of  the  defendants 
in  respect  of  the  causes  of  action  in  the  declaration  mentioned,  within 
the  meaning  of  the  said  statute;  and  that,  at  the  time  last  aforesaid, 
the  sums  due  in  respect  of  the  last-mentioned  causes  of  action  were 
debts  due  from  the  defendants  jointly  to  the  plaintifis,  within  the 
meaning  of  the  said  indenture :  That  afterwards,  to  wit,  on  the  Ist  of 
*May,  1851,  the  plaintiffs  had  notice,  to  wit,  from  the  defend- 
ants, of  the  said  suspension  of  payment  by  the  defendants,  and 
of  such  deed  of  arrangement  as  aforesaid,  within  the  meaning  of  the 
said  statute,  and  were  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
requested,  to  wit,  by  the  defendants,  to  subscribe  and  seal,  and  could 
then  have  subscribed  and  sealed,  the  said  deed,  as  parties  thereto  of 
the  third  part:  That  three  calendar  months  from  the  time  of  such 
last-mentioned  notice  had  elapsed  before  the  commencement  of  this 
suit :  That  the  plaintiffs,  after  the  making  of  the  said  indenture,  and 
at  all  times  thereafter  until  the  commencement  of  this  suit,  and  at  all 
times  since,  might  and  could,  if  they  would,  have  subscribed  and  sealed 
the  said  indenture  as  creditors  of  the  defendants  for  the  sum  due  in 
respect  of  the  causes  of  action  in  the  declaration  mentioned,  and  as 
parties  to  the  said  indenture  of  the  third  part,  and  were  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid, 
requested,  to  wit,  by  the  defendants,  so  to  do :  And  so  the  defendants 
said,  that,  by  force  of  the  said  statute,  the  said  indenture,  after  the 
expiration  of  the  period  last  aforesaid,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  1st  of  October,  1851,  became  and  was 
effectual  and  obligatory  in  all  respects  upon  the  plaintiffs,  as  if  they  had 
duly  subscribed  their  names  and  affixed  their  seals  thereto ;  whereby 
the  defendants  had  been  and  were  released  and  discharged  from  the 
causes  of  action  in  the  declaration  mentioned, — verification. 

To  this  plea,  the  plaintiffs,— craving  oyer  of  the  deed,  and  setting  it 
out, — replied,  that,  before  and  at  the  time  of  making  and  executing 
the  said  indenture  in  that  plea  mentioned,  each  of  the  said  defendants 
was  possessed  and  entitled  to  divers  goods,  chattels,  and  effects,  his  own 
separate  property,  to  a  large  amount,  to  wit,  each  to  the  amount  of 
*S691  ^^^^^*'  ^^^  li&ble  to  seizure  under  *legal  process,  for  and  towards 
^  payment  of  the  debts  due  to  the  joint  creditors  of  the  said 
defendants, — ^verification* 
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To  this  replication  the  defendants  demurred  generally. 

Channellj  Serjt.,  in  support  of  the  demurrer. — Two  questions  arise 
here, — first,  whether  the  release  set  up  by  the  sixth  plea  constitutes  a 
valid  release  under  the  statute  12  k  18  Vict.  c.  106,  or  whether  it  is 
open  to  the  objection,  that,  though  it  appoints  a  trustee,  and  professes 
to  discharge  the  defendants,  it  can  legally  so  operate,  inasmuch  as  it 
contains  no  assignment  of  the  estate  and  eifects  of  the  defendants, — 
secondly,  whether,  supposing  no  assignment  to  be  necessary,  the  deed 
is  not  inoperative  quoad  the  separate  estate  of  the  defendants,  and 
whether  such  separate  estate  is  not  still  liable  to  seizure  under  a  fi.  fa. 
The  construction  of  the  clauses  of  the  statute  upon  which  these  ques- 
tions depend,  has  been  the  subject  of  discussion  in  Drew  v.  Collins,  6 
Exch.  670,t  in  the  Court  of  Exchequer,  and  in  Tetley  v.  Taylor,  1  Ellis 
&  B.  521,  21  Law  J.,  N.  S.,  Q.  B.  2,  in  the  Court  of  Queen's  Bench. 
Those  two  courts  came  to  opposite  decisions ;  and  the  question  now  is, 
to  which  of  those  decisions  this  court  will  adhere.  If  the  view  taken 
by  the  Queen's  Bench  be  adopted,  the  two  points  in  effect  become  one ; 
that  court  having  held,  that,  if  six-sevenths  of  the  creditors  whose  debts 
amount  to  102.  concur  in  the  arrangement,  it  is  binding,  after  the  lapse 
of  three  calendar  months,  upon  those  creditors  who  do  not  come  in, 
and  therefore  that  it  is  no  objection  that  the  deed  omits  to  provide  for 
the  assignment  of  separate  estate.  The  material  clauses  of  the  act  are 
the  224th,  225th,  226th,  228th,  and  229th.  Section  224  enacts,  <«that 
every  deed  or  memorandum  of  arrangement  now  or  hereafter  entered 
into  between  any  such  trader  and  his  creditors,  *and  signed  by  rj^nirn 
or  on  behalf  of  six-sevenths  in  number  and  value  of  those  credi-  ^ 
tors  whose  debts  amount  to  101.  and  upwards,  touching  such  trader's 
liabilities,  and  his  release  therefrom,  and  the  distribution,  inspection, 
conduct,  management,  and  mode  of  winding  up  his  estate,  or  all  or  any 
of  siich  matters,  or  any  matters  having  reference  thereto,  shall  (subject 
to  the  conditions  hereinafter  mentioned)  be  as  effectual  and  obligatory 
in  all  respects  upon  all  the  creditors  who  shall  not  have  signed  such 
deed  or  memorandum  of  arrangement,  as  if  they  had  duly  signed  the 
same :  and  such  deed  or  memorandum,  when  so  signed,  shall  not  be  or 
be  liable  to  be  disturbed  or  impeached  by  reason  of  any  prior  or  sub- 
sequent act  of  bankruptcy :  provided  always,  that  every  creditor  shall 
be  accounted  a  creditor  in  value  in  respect  of  such  amount  only  as,  upon 
an  account  fairly  stated,  after  allowing  the  value  of  mortgaged  property 
and  other  such  available  securities  or  liens  from  such  trader,  shall 
appear  to  be  the  balance  due  to  him."  Section  225  enacts  ^^that  no 
such  deed  or  memorandum  of  arrangement  shall  be  effectual  or  obliga- 
tory upon  any  creditor  who  shall  not  have  signed  the  same,  until  after 
the  expiration  of  three  months  from  the  time  at  which  such  creditor 
shall  have  had  notice  from  such  trader  of  his  suspension  of  payment, 
and  of  such  deed  or  memorandum  of  arrangement,  unless  such  trader 
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shall  within  such  time  obtain  from  the  court  an  order  or  certificate  of 
the  said  court  declaring  or  certifying  that  such  deed  or  memorandum 
of  arrangement  has  been  duly  signed  by  or  on  behalf  of  such  majority 
of  the  creditors  as  aforesaid ;  and  it  shall  be  lawful  for  the  court  within 
the  district  of  which  the  trader  shall  have  resided  or  carried  on  busi- 
ness for  six  months  next  immediately  preceding  his  suspension  of  pay- 
ment to  make  such  order  or  certificate  on  the  petition  of  any  such 
trader,  and  to  exercise  jurisdiction  in  and  over  the  matters  of  any  such 
*^7M  ""application;  and  no  creditor  who  shall  not  have  had  fourteen 
^  days'  notice  of  any  intended  application  for  such  order  or  certifi- 
cate as  aforesaid  shall  be  bound  thereby."  The  226th  section  enacts 
that  the  trustee  or  inspector,  &c.,  shall  certify  as  to  the  proper  number 
of  creditors  having  signed,  which  certificate  shall  be  filed,  kc.  The 
227th  section  provides  that  an  account  of  debts,  &c.,  shall  be  annexed 
to  such  certificate,  and  be  verified  by  the  affidavit  of  the  arranging 
debtor.  Section  228  enacts  « that  the  creditors  of  every  such  trader 
shall  have  the  same  rights  respectively  as  to  set-ofi*,  mutual  credit,  lien, 
and  priority,  and  joint  and  separate  assets  shall  be  distributed  in  like 
manner  as  in  bankruptcy  ;  and  no  creditor  shall  be  prejudiced  or  afiiected 
by  being  a  party  to  any  such  deed  or  memorandum  of  arrangement  as 
aforesaid,  or  by  the  same  being  obligatory  upon  him  as  to  his  right  or 
remedy  against  any  person  other  than  such  trader  ;  and  every  person 
who  would  be  entitled  to  prove  in  bankruptcy  shall  be  deemed  a  creditor 
within  the  meaning  of  the  provisions  of  this  act  with  respect  to  arrange- 
ments by  deed."  And  section  229  provides,  «<  that,  if  any  creditor  of 
any  trader  shall  be  desirous  to  show  that  the  administration  of  the 
estate  of  such  trader  has  not  been  duly  conducted  in  conformity  with 
such  deed  or  memorandum  of  arrangement,  it  shall  be  lawful  for  him  to 
apply  to  the  court  by  petition,  supported  by  affidavit,  stating  any  facts 
or  circumstances  to  show  that  such  administration  has  not  been  duly 
conducted ;  and  thereupon  the  court  shall  have  full  power,  and  it  is 
hereby  fully  authorized,  to  consider  the  subject-matter  of  such  applica- 
tion, and,  if  it  shall  think  fit,  may  direct  any  inquiry,  and  in  such 
manner  as  it  shall  think  proper,  into  the  subject  of  such  application, 
and  generally  may  make  such  order  and  exercise  such  jurisdiction  iu 
or  over  the  subject-matter  of  such  application,  and  the  costs  thereof, 
as  to  the  said  court  shall  appear  just."  *Here,  six-sevenths  of 
the  creditors  whose  debts  amount  to  lOL  have  executed  the  deed, 
but  there  is  no  assignment  of  the  debtor's  property :  therefore,  if  the 
estate  should  realize  more  than  enough  to  pay  7«.  6(2.  in  the  pound  to 
all  the  creditors,  the  creditors  would  derive  no  benefit  from  the  surplus. 
In  Phillips  V.  Surridge,  1  L.  M.  &  P.  468,  19  Law  Journ.,  N.  S.,  C.  P. 
837,  the  deed  did  contain  an  assignment  of  the  debtor's  property.  And 
in  Stewart  v.  Collins,  10  C.  B.  684  (E.  C.  L.  R.  vol.  70),  2  L.  M.  &  P.  61, 
either  the  deed  is  imperfectly  set  out  in  the  plea,  or  the  point  was  not 
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taken.  It  distinctly  arose,  however,  in  Drew  v.  Collins,  6  Exch.  670,t  and 
the  Court  of  Exchequer  held  that  a  deed  of  arrangement  between  an  in- 
solvent trader  and  his  creditors,  is  not,  under  the  224th  section  of  the 
statute,  binding  on  the  creditors  who  have  not  executed  it,  unless  U 
provides  far  the  entire  distr^tUion  of  the  trader's  estate  among  his  ere- 
ditors.  Pollock,  C.  B.,  there  says, — p.  688 :  «  According  to  the  true 
construction  of  the  224th  section,  if  there  be  an  arrangement  by  deed, 
a  distribution  must  be  made  of  the  whole  property  ;  and,  consequently, 
any  deed  which  gives  to  the  trader  the  surplus  after  payment  of  a 
composition,  is  not  in  conformity  with  the  statute ;  so  that  the  provi- 
sions of  this  deed  are  nltr&  vires  what  any  number  of  creditors  had  a 
right  to  make  obligatory  on  the  rest.  The  228th  section  is  quite  clear  and 
distinct,  that  the  distribution  of  the  trader's  property  shall  be  according 
to  the  rule  in  bankruptcy ;  and  if  that  overrides  all  arrangements  by 
deed,  as  in  my  opinion  it  does,  it  must  have  been  intended  that  in  these 
cases  there  should  be  adivisian  of  the  property,  subject  to  such  arrange- 
ment as  the  creditors  may  agree  to ;  the  object  of  that  arrangement 
being,  to  avoid  the  costs  of  bankruptcy,  and  to  facilitate  the  distribu- 
tion of  the  property  without  an  expensive  machinery."  And  Alderson, 
B.,  adds :  «« By  this  deed,  six-sevenths  of  the  creditors  agree  to  distribute 
*6s.  8d.  in  the  pound  on  the  debt  of  each  creditor,  and  then  give  r^oirq 
the  rest  to  the  insolvent.  Supp^ose  he  was  able  to  pay  20s.  in  ^ 
the  pound,  instead  of  6s.  8^.,  would  it  be  competent  for  six-sevenths 
of  the  creditors  to  give  him  the  surplus  ?  It  is  not  necessary  to  put  a 
construction  on  the  act  which  would  lead  to  such  an  absurdity,  when  by 
the  228th  section  the  assets  are  to  be  distributed  <  in  like  manner  as  in 
bankruptcy.'  The  only  reasonable  and  proper  construction  of  the 
statute  is,  that  there  can  be  no  valid  arrangement  by  deed,  unless  the 
whole  of  the  trader's  estate  is  distributed  among  his  creditors."  The 
Court  of  Queen's  Bench  in  the  subsequent  case  of  Tetley  v.  Taylor,  1 
Ellis  &  B.  521  (E.  G.  L.  R.  vol.  72),  took  a  different  view  of  the  statute, 
holding  that  a  composition-deed  executed  by  two  sureties,  by  the  defend- 
ant, a  trader,  and  by  six-sevenths  of  his  creditors  to  the  amount  of 
lOLy — ^not  including  the  plaintiffs, — ^by  which  the  defendant  and  his 
sureties  covenanted  to  pay  7s.  6d.  in  the  pound  to  each  creditor,  to  be 
secured  by  notes  of  himself  and  sureties,  and  the  creditors  in  consider- 
ation thereof  released  the  defendant, — was  binding  upon  the  plaintiffs, 
under  the  224th  section  of  the  act,  although  it  did  not  provide  for  the 
distribution  of  the  tffhole  of  the  trader's  estate.  Lord  Campbell,  in 
giving  the  judgment  of  the  court, — after  reading  the  224th  section, — 
says :  <«  It  is  impossible  to  contend  that  these  words  necessarily  require 
that  the  deed  should  provide  for  the  distribution  of  all  the  trader's 
effects  among  his  creditors,  or  that  they  exclude  a  deed  which  allows 
him  to  remain  in  possession  of  them  on  payment  of  such  a  composition 
as  is  satisfactory  to  six-sevenths  of  his  creditors,  and  on  performance 
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of  such  other  stipulations  as  they  consider  more  for  their  advantage 
than  forcing  him  into  bankruptcy,  or  requiring  that  his  trade  shall  be 
stopped,  that  all  his  property  shall  be  sold,  and  that  they  shall  accept 
a  dividend  from  the  fund  produced  by  the  sale.  The  section  cautiously 
*fadl  ^^^  '^'anxiously  guards  against  the  supposition  that  the  deed,  to 

-'  be  protected,  must  embrace  all  the  matters  which  it  enumerates. 
We  can  see  no  absurdity  in  supposing  that  composition-deeds  are  meant 
to  be  included  in  the  enactment.  We  know  that  they  are  very  com- 
mon in  practice,  and  are  frequently  very  advantageous  both  for  the 
creditors  and  the  debtor.  The  composition  offered  may  be  considerably 
more  than  would  be  the  dividend  on  an  immediate  sale  and  distribution 
of  his  effects ;  and  he  may  be  enabled  to  pay  this  composition,  from 
the  assistance  of  friends,  and  from  being  permitted  to  avail  himself  of 
his  position  in  the  commercial  world,  which  would  be  utterly  lost  if  he 
were  made  a  bankrupt.  A  great  power  is  certainly  given  to  the  six- 
sevenths  in  number  and  value  of  the  creditors :  but  they  can  only  place 
the  remaining  seventh  in  the  same  situation  in  which  they  have  placed 
themselves ;  and  it  surely  would  not  be  imputing  any  absurdity  to  the 
legislature,  the  words  employed  by  them  naturally  bearing  such  a  mean- 
ing, if  we  suppose  that  they  considered  the  risk  of  the  six-sevenths  in 
number  and  value  of  the  creditors  agreeing  to  accept  a  composition  less 
than  they  could  obtain  by  resorting  to  l^heir  legal  remedies,  was  so  small 
as  not  to  deserve  consideration,  or,  at  least,  to  outweigh  the  risk  of  fair 
and  beneficial  deeds  of  arrangement  being  defeated  by  the  refusal  of 
one  or  two  creditors  to  join  in  the  arrangement,  or  of  dissenting 
creditors  obtaining  a  preference  by  refusing  to  concur,  until,  by  a 
clandestine  bargain,  their  claims  are  fully  satisfied."  It  is  submitted 
that  that  judgment  presents  a  just  exposition  of  the  views  of  the  legis- 
lature. They  evidently  contemplated  that  the  arrangement  which 
would  be  satisfactory  to  so  large  a  portion  of  the  creditors  as  six- 
sevenths,  would  be  the  most  beneficial  one  for  the  creditors  at  large. 
If  that  be  so,  the  argument  derived  from  the  228th  section,  that  there 
»87^1  ^^  ^^  provision  made  for  the  conveyance  *of  the  separate  estates 

^  of  the  defendants,  will  not  press.  Here,  the  plaintiffs  are  joint 
creditors:  the  deed  purports  to  convey  to  the  trustee  all  the  joint 
property  of  the  defendants, — not,  it  is  true,  for  the  purpose  of  real- 
ising the  proceeds  for  distribution  amongst  the  creditors :  but  Marshall, 
the  trustee,  makes  himself  personally  responsible  for  the  amount  of  the 
composition.  The  real  question  is,  whether  six-sevenths  of  the  creditors 
may  not  lawfully  bind  the  general  body  of  creditors  by  a  deed  other- 
wise than  for  winding  up.  [Jebvis,  C.  J. — The  history  of  these 
clauses  is  this:  It  was  found  by  experience,  that,  when  it  became 
desirable  that  large  mercantile  firms  should  be  wound  up  without  hav- 
ing recourse  to  bankruptcy,  certain  obstinate  creditors  compelled  the 
rest  to  submit  to  their  being  paid  in  full.     To  remedy  this  evil,  the 
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clanses  in  question  were  drawn  by  Mr.  Lavie,  and  were  submitted  to 
the  Hoase  of  Lords  by  Lord  Brougham.  The  224th  section  speaks  of 
deeds  of  arrangements  by  a  trader  « touching  such  trader's  liabilitieSy 
€md  hu  release  therefrom^  and  the  distribution^  inspection^  conduct^ 
managementy  and  mode  of  winding  up  of  his  estate^  or  all  or  any  of 
such  matters :"  do  these  words  <<  or  all  or  any  of  such  matters"  apply 
to  the  first  of  these  things,  or  to  the  last  ?  If  they  may  apply  to  the 
first,  to  the  exclusion  of  the  last,  there  may  be  ah  arrangement  between 
the  trader  and  his  creditors  which  does  not  necessarily  involve  the 
winding  up  of  his  estate.  That  view  does  not  seem  to  have  been 
adverted  to  in  the  Queen's  Bench :  but  it  may,  nevertheless,  be  worth 
considering.]  It  is  quite  consistent  with  all  the  provisions  of  the  act, 
that  the  arrangement  contemplated  may  provide  for  the  release  of  the 
trader  from  his  liabilities,  without  interfering  with  the  management  of 
bis  estate.  Composition-deeds  were  well  known  to  the  law  before  the 
passing  of  the  act. 

*BarstoWy  contr^. — Throughout  this  act,  wherever  the  legis-  pj^Q^/j 
lature  is  dealing  with  ordinary  composition-deeds,  it  has  in  terms  ^ 
said  so.  The  deed  now  under  consideration  is  one  of  a  very  extraordi- 
nary description.  There  is  no  trustee  appointed,  no  surety :  the  gene- 
ral scope  of  it  is,  that  the  joint  property  of  the  defendants  is  sold  to 
Marshall,  who  for  that  consideration  engages  to  pay  7s.  6d.  in  the 
pound  to  each  of  their  creditors ;  the  debtors  themselves  not  joining  in 
the  notes :  and  there  is  the  personal  covenant  only  of  Marshall  for  the 
payment  of  the  money.  It  is  not  even  alleged  that  the  composition 
was  offered  to  the  defendants.  Such  an  arrangement  is  perfectly 
inconsistent  with  every  provision  in  the  act,  and  wholly  beside  the 
general  policy  of  the  bankrupt  law.  If  there  had  been  a  bankruptcy, 
the  joint-creditors  would  take  the  whole  of  the  joint  estate,  and  the 
surplus,  if  any,  of  the  separate  estate  of  each  of  the  debtors.  This 
deed  professes  to  deal  with  the  joint  estate  6nly.  The  229th  section, 
which  gives  a  remedy  to  a  creditor  who  is  dissatisfied  with  what  has 
been  done,  is  important :  it  enacts,  <«that,  if  any  creditor  of  any  trader 
shall  be  desirous  to  show  that  the  administration  of  the  estate  of  such 
trader  has  not  been  duly  conducted  in  conformity  with  such  deed  or 
memorandum  of  arrangement,  it  shall  be  lawful  for  him  to  apply  to  the 
court  by  petition,  supported  by  affidavit,  stating  any  facts  or  circum- 
stances to  show  that  such  administration  has  not  been  duly  conducted ; 
and  thereupon  the  court  shall  have  full  power,  and  it  is  hereby  fully 
authorized,  to  consider  the  subject-matter  of  such  application,  and,  if  it 
shall  think  fit,  may  direct  any  inquiry,  and  in  such  manner  as  it  shall 
think  proper,  into  the  subject  of  such  application,  and  generally  may 
make  such  order  and  exercise  such  jurisdiction  in  or  over  the  subject- 
matter  of  such  application,  and  the  costs  thereof,  as  to  the  said  court 
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i^nn^-i  shall  appear  just."  [Jervis,  C.  J. — *«  Administration  of  the 
^  estate,"  seems  there  to  be  used  as  a  generic  term  for  ('conduct, 
management,  &c.,"  in  section  224.]  Exactly  so.  The  case  of  eampth 
sitton  "after  adjudication  of  bankruptcy,"  is  provided  for  by  sections 
230  and  231 ;  but  that  is  to  take  place  after  the  bankrupt  has  under- 
gone a  scrutiny,  and  the  consent  of  nine-tenths  in  number  and  value 
of  the  creditors  assembled  at  a  meeting  called  for  the  purpose  is 
required ;  and  strong  terms  of  protection  are  thrown  over  creditors  in 
^070-1  that  ca8e.(a)  '^Upon  the  whole,  it  is  submitted  that  the  court 
-'  will  adhere  to  the  decision  of  the  Court  of  Exchequer  in  Drew 
V.  Collins,  rather  than  to  that  of  the  Queen's  Bench  in  Tetley  v.  Tay- 
lor, where  the  court  seem  not  to  have  perceived  the  consequence  of 
there  being  a  possible  surplus  of  separate  estate  to  go  in  aid  of  the 
joint  estate. 

Channelly  Serjt.,  was  heard  in  reply. 

Jervis,  C.  J. — This  point  being  now  before  the  Exchequer  Chamber, 
upon  a  writ  of  error  in  the  case  of  Tetley  v.  Taylor,  we  will  defer  our 
judgment  in  this  case  until  after  that  case  has  been  disposed  of. 

Cur.  adv.  vult. 

Jervis,  C.  J.,  on  a  subsequent  day, — June  21, — ^said :  The  court  of 
error  having  reversed  the  decision  of  the  Court  of  Queen's  Bench  in 
Tetley  v.  Taylor,  and  adopted  that  of  the  Court  of  Exchequer  in  Drew 
V.  Collins,— see  1  Ellis  &  B.  621,  639  (E.  C.  L.  R.  vol.  72),— it  follows 
that  we  must  pronounce  judgment  for  the  plaintiffs  in  this  case, — the 
deed  relied  on  by  the  defendants  not  being  a  valid  deed  of  arrangement 
within  the  224th  section  of  the  12  &  13  Vict.  c.  106. 

Judgment  for  the  plaintiffs. 

(a)  Section  230  enacts  "  that  any  bankrapt,  at  any  time  after  he  shall  have  passed  his  last 
examination,  may  oaU  a  meeting  of  his  creditors  (whereof,  and  of  the  purport  whereof,  twenty- 
one  days'  notice  shaU  be  given  in  the  London  Qazette),  and  if  the  bankrupt  or  his  friends  sbaU 
make  an  offer  of  composition,  and  nine-tenths  in  number  and  value  of  the  creditors  nssembled  al 
such  meeting  shall  agree  to  accept  the  same,  another  meeting  for  the  purpose  of  deciding  upon 
such  offer  shall  be  appointed  to  be  holden,  whereof  such  notice  shall  be  given  as  aforesaid ;  and, 
if,  at  such  second  meeting,  nine-tenths  in  number  and  value  of  the  creditors  then  present  shsU 
also  agree  to  accept  such  offer,  the  court  shall  and  may,  upon  such  acceptance  being  testified  by 
them  in  writing,  and  upon  payment  of  such  sum  as  the  court  shall  direct,  annul  the  acyndioation 
of  bankruptcy,  and  supersede  or  dismiss  the  fiat  or  petition  for  adjudication ;  and  every  creditor 
of  such  bankrupt  shaU  be  bound  to  accept  of  such  composition  so  agreed  to." 

Section  331  enacts  "  that,  in  deciding  upon  the  offer  of  composition,  no  creditor  whose  debt  U 
below  20/.  shall  be  reckoned  in  number,  but  the  debt  due  to  such  creditor  shall  be  computed  in 
value ;  and  every  creditor  to  the  amount  of  bOl,  and  upwards  residing  out  of  England,  shall  be 
personally  served  with  a  copy  of  the  notice  of  the  meeting  to  decide  upon  such  offer  ss  aforesaid, 
and  of  the  purpose  for  which  the  same  is  called,  so  long  before  such  meeting  as  that  he  may 
have  time  to  vote  thereat,  and  such  creditor  shall  be  entitied  to  vote  by  letter  of  attorney,  exe- 
cuted and  attested  in  manner  required  for  a  creditor's  voting  in  the  choice  of  assignees ;  and,  if 
any  creditor  shall  agree  to  accept  any  gratuity  or  higher  composition  for  assenting  to  such  offer, 
he  shall  forfeit  the  debt  due  to  him,  together  with  such  gratuity  or  composition ;  and  the  bank- 
rupt shall  (if  thereto  required)  make  oath  before  the  court  that  there  has  been  no  such  transaction 
between  him,  or  any  person  with  his  privity,  and  any  of  the  creditors,  and  that  he  has  not  osed 
any  undue  means  or  influence  with  any  of  them  to  attain  such  assent" 
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In  deUnne  for  a  deed  in  which  the  plaintiff  was  interested  as  oestni  qne  trost, — ^the  defendant 
pleaded,  that  A.  and  B.,  the  troetees,  took  and  had  a  property  and  a  right  and  title  to  the  deed, 
and  to  the  possession  thereof;  that,  after  the  making  of  the  deed,  and  before  the  plaintiff  had 
obtained  or  had  possession  of  the  same,  Ac,  A.  obtained  and  had  possession  of  it ;  that,  whilst 
A.  was  possessed  of  the  deed,  te  delirered  it  to  the  defendant,  to  be  by  him  kept,  and  to  be  re- 
delivered by  him  to  A.  on  request;  and  that  the  defendant  detained  and  detains  the  deed  from 
the  plaintiff,  for  and  on  behalf  of  A.,  by  the  authority,  license,  and  request  of  A. 

To  this  plea  the  plaintiff  replied,  that,  before  the  defendant  was  possessed  of  the  deed,  one  G., 
and  not  the  said  B.,  was  possessed  thereof,  and,  being  so  possessed  thereof,  O.  delivered  the 
deed  to  the  defendant,  at  Uie  request  and  by  the  authority  of  the  plaintiff,  and  the  defendant^ 
at  the  request,  and  by  the  authority,  and  on  behalf  of  the  plaintiff,  then  received  the  deed  of 
and  from  G.,  and  had  always  held  and  still  holds  the  same  under  and  by  virtue  of  snch  last- 
mentioned  request  and  authority, — xnthout  thU  that  the  said  A.  delivered  the  deed  to  the  de- 
fendant, as  alleged  in  the  plea : — 

Held,  that  the  replication  was  sufficient  both  in  the  indncement  and  in  the  traverse;  for,  that» 
without  the  allegation  thereby  traversed,  the  plea  would  be  no  answer  to  the  declaration. 

Detinue,  for  "  a  certain  deed,  to  wit,  an  indenture,  bearing  date,  tc 
wit,  the  26th  of  September,  1842,  and  made  between  one  George  Ball 
of  the  first  part,  the  plaintiff  of  the  second  part,  and  one  David  Golom- 
bine  and  one  Edward  Bridges  Swindall  of  the  third  part,  which  inden- 
ture purports  to  be  a  grant  of  a  certain  annuity  of  1002.  from  the  said 
George  Ball  to  the  plaintiff,  for  the  life  of  the  said  George  Ball." 

Plea, — that,  by  the  said  deed, — after  reciting,  amongst  other  things, 
that  the  plaintiff  had  contracted  and  agreed  with  the  said  George  Ball 
for  the  purchase  of  an  annuity  of  lOOZ.  for  and  during  the  life  of  the 
said  George  Ball,  for  the  sum  of  6502.,  to  be  subject  to  re-purchase 
upon  the  terms  thereinafter  mentioned ;  that,  upon  the  treaty  for  the 
said  purchase,  it  was  agreed  that  the  said  annuity  should  be  secured  by 
a  conveyance  of  the  hereditaments  and  premises  thereinafter  described, 
and  an  assignment  of  the  policy  thereinafter  recited,  upon  the  trusts 
and  with  the  powers  thereinafter  expressed  and  contained  of  and  con- 
cerning the  same  respectively;  and  that  the  said  annuity  should  be 
further  secured  by  the  covenants  thereinafter  contained,  and  by  the 
warrants  *of  attorney  thereinafter  respectively  recited, — it  was 


by  the  said  deed  witnessed,  that,  in  consideration  of  the  sum  of 


[*S80 


6502.  sterling  to  the  said  George  Ball  paid  by  the  plaintiff  at  or  before 
the  execution  of  those  presents,  he  the  said  George  Ball  did  grant, 
bargain,  and  sell  unto  the  plaintiff,  his  executors,  administrators,  and 
assigns,  one  annuity  of  1002.  sterling,  to  be  paid  and  payable  for  and 
during  the  life  of  him  the  said  George  Ball,  and  to  be  charged  and 
cbargeable  upon  the  hereditaments  and  premises  and  policy  thereinafter 
respectively  released  and  assigned, — to  have  and  take  the  said  annuity 
unto  the  plaintiff,  his  executors,  administrators,  and  assigns,  for  and 
during  the  life  of  the  said  George  Ball,  to  be  paid  and  payable  as 
therein  mentioned :  and  it  was  by  the  said  deed  further  witnessed,  that, 
in  consideration  of  the  said  sum  of  6502.  so  paid  to  the  said  George  Ball 
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by  the  plaintiff  as  thereinbefore  vas  mentioned,  and  in  consideration  of 
the  sum  of  10«.  to  the  said  George  Ball  paid  by  the  plaintiff,  as  therein- 
before was  mentioned,  and  in  consideration  of  the  sum  of  10«.  to  the  said 
George  Ball  paid  by  the  said  David  Colombine  and  Edward  Bridges  Swin- 
dall,  at  or  before  the  execution  of  the  said  indenture,  the  receipt  whereof 
was  thereby  acknowledged,  he,  the  said  George  Ball,  had  granted,  bar- 
gained, sold,  and  released,  and  by  the  said  deed  (which,  in  respect  of  such 
hereditaments  and  premises  secondly  thereinafter  described  as  were  of 
freehold  tenure,  and  for  the  purpose  of  barring  the  estate-tail  in  remain- 
der of  the  said  George  Ball  therein,  was  intended  to  be  enrolled  in  her 
Majesty's  high  court  of  Chancery  in  Ireland,  in  pursuance  of  the  act  (a) 
for  the  abolition  of  fines  and  recoveries,  and  for  the  substitution  of  more 
simple  modes  of  assurance  in  Ireland),  did  grant,  bargain,  sell,  and 
*^R'\1  '^'release  unto  the  said  David  Colombine  and  Edward  Bridges 

-^  Swindall,  such  parts  thereof  as  are  of  freehold  tenure  being  in 
their  actual  possession  by  virtue  of  a  bargain  and  sale  to  them  thereof 
made  by  the  said  George  Ball,  in  consideration  of  5«.,  by  indenture 
bearing  date  the  day  next  before  the  day  of  the  date  of  the  said  deed, 
for  the  term  of  one  whole  year,  commencing  from  the  day  next  before 
the  day  of  the  date  of  the  same  indenture  of  bargain  and  sale,  and  by 
force  of  the  statute  made  for  transferring  uses  into  possession,  their 
heirs,  executors,  and  administrators,  certain  messuages,  dwelling-houses, 
cottages,  out-houses,  buildings,  farms,  lands,  tenements,  hereditaments, 
and  premises  therein  mentioned,  and  which  the  said  George  Ball  had  an 
estate,  property,  right,  and  title  to,  as  therein  mentioned ;  and  the  rever- 
sion and  reversions,  remainder  and  remainders,  yearly  and  other  rents, 
issues,  and  profits  of  all  and  singular  the  aforesaid  messuages,  farms, 
lands,  and  other  hereditaments ;  a;id  all  the  estate,  right,  title,  interest, 
use,  trust,  property,  profit,  claim,  and  demand  whatsoever  of  the  said 
George  Ball,  in,  to,  and  upon  the  same  hereditaments  and  premises, — 
To  have  and  to  hold  the  hereditaments  and  premises  first  thereinbefore 
described,  and  intended  to  be  thereby  released  and  conveyed,  but  subject 
to  the  life-estate  of  the  said  George  Biill,  the  father  of  the  said  George 
Ball,  therein,  and,  as  to  the  lands  in  Priorstown  and  Eillarty,  with  the 
appurtenances  to  the  said  annuity  of  1502.  by  the  therein-recited  inden- 
ture of  the  23d  of  February,  1821,  secured  to  the  said  Sarah  Ball,  and 
subject  to  the  said  sum  of  4500Z.  by  the  therein-recited  indenture  of  the 
15th  of  March,  1821,  secured  for  the  benefit  of  Mary  Jane  Ball,  Eliza- 
beth Ball,  and  Louisa  Ball,  and  to  the  therein-mentioned  term  of  five 
hundred  years  for  securing  the  same,  and  to  the  sum  of  20002.  by  the 
same  indenture  secured  for  the  benefit  of  the  other  children  of  the  said 
^oon-i  George  '*'Ball,  the  father,  and  Sarah  his  wife,  in  case  there  should 

^  be  any  such  other  children,  unto  and  to  the  use  of  the  said  David 
Colombine  and  Edward  Bridges  Swindall,  their  heirs  and  assigns,  during 

(a)  4  A  5  W.  4,  e.  92. 
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the  life  of  him  the  said  George  Ball,  party  thereto,  without  impeach- 
ment of  waste ;  and  to  have  and  to  hold  such  of  the  hereditaments  and 
premises  secondly  thereinbefore  described,  and  intended  to  be  thereby 
released  and  conveyed,  as  were  of  freehold  tenure,  subject  to  the  life- 
interest  of  the  said  George  Ball  the  father  therein,  unto  and  to  the  use 
of  the  said  David  Colombine  and  Edward  Bridges  Swindall,  their  heirs 
and  assigns,  for  all  such  estate  and  interest  as  the  said  George  Ball, 
party  thereto,  could  by  the  said  deed  lawfully  create  therein,  and  abso- 
lutely freed  and  for  ever  discharged  from  the  estate-tail  of  the  said 
George  Ball,  party  thereto,  under  the  said  recited  indenture  of  the  15th 
of  March,  1821,  or  otherwise;  and  to  have  and  to  hold  such  of  the 
hereditaments  and  premises  secondly  thereinbefore  described,  and  in- 
tended to  be  thereby  assigned  and  conveyed,  as  are  of  freehold  tenure, 
but  subject  to  the  said  life-interest  of  the  said  George  Ball  the  father 
therein,  unto  the  said  David  Colombine  and  Edward  Bridges  Swindall, 
their  executors,  adminbtrators,  and  assigns,  for  all  the  term  or  terms 
of  years  n9W  to  come  and  unexpired  therein ;  but,  nevertheless,  as  to 
the  hereditaments  thereinbefore  described,  and  intended  to  be  thereby 
released,  assigned,  and  conveyed,  upon  and  for  the  trusts,  intents,  and 
purposes,  and  with  and  subject  to  the  powers  and  provisions  herein- 
after expressed  and  declared  of  and  concerning  the  same,  that  is  to 
say,  upon  trust,  that,  if  the  said  annuity  of  100/.,  or  any  part  thereof, 
should  at  any  time  or  times  thereafter  be  in  arrear  for  the  space 
of  three  months  next  after  any  of  the  days  or  times  thereinbefore 
appointed  for  payment  of  the  same,  or  if  the  premiums  and  other 
sums  of  money  thereinafter  covenanted  to  be  paid,  or  any  of  them, 
'^'should  at  any  time  or  times  thereafter  be  in  arrear  for  the  space  r^noq 
of  three  months  next  after  any  of  the  days  or  times  after  which  ^ 
the  same  should  have  become  due  and  payable  by  the  said  George  Ball, 
party  thereto,  then  and  in  any  of  such  cases,  and  so  often  as  the  same 
should  happen,  they  the  said  David  Colombine  and  Edward  Bridges 
Swindall,  or  the  survivor  of  them,  or  the  heirs,  executors,  or  adminis- 
trators of  such  survivor,  their  or  his  assigns,  should,  by  and  out  of  the 
rents,  issues,  and  profits  of  the  said  hereditaments  and  premises  therein- 
before described,  and  intended  to  be  thereby  conveyed,  or  any  part 
thereof,  or  by  bringing  actions  against  the  tenants  or  occupiers  of  the 
same  hereditaments  and  premises  respectively  for  the  recovery  of  the 
rents,  issues,  and  profits  thereof,  or  by  such  other  ways  and  means  as 
to  them  or  him  should  seem  meet,  levy  and  raise  such  sum  or  sums  of 
money  as  should  be  sufficient,  or  as  they  or  he  should  think  expedient, 
for  paying  and  satisfying  to  the  plaintiff,  his  executors,  administrators, 
or  assigns,  the  said  annuity  of  100/.,  and  also  the  said  premiums  and 
other  moneys  thereinafter  covenanted  to  be  paid,  or  such  part  thereof 
respectively  as  should  be  in  arrear  and  unpaid,  and  all  costs,  charges, 
and  expenses  whatsoever  which  the  plaintiff,  his  executors,  administra- 

z2 
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tors,  or  assigns,  or  the  said  David  Colombine  and  Edward  Bridges 
Swindall,  or  either  of  them,  their  or  either  of  their  heirs,  executors, 
administrators,  or  assigns,  or  the  said  David  Colombine  and  Edward 
Bridges  Swindall,  had  paid  or  been  pat  unto  by  reason  of  the  non-pay- 
ment thereof  respectively,  or  otherwise  in  the  execution  of  the  trusts 
thereby  created,  and  should  pay  and  apply  the  moneys  so  to  be  levied 
and  raised,  or  a  competent  part  thereof,  in  or  towards  payment  or  satis- 
faction of  the  said  arrears,  premiums,  and  other  moneys,  costs,  charges, 
and  expenses,  accordingly,  and  pay  the  surplus,  if  any,  unto  the  said 
*^841  ^®^^8®  ^*^^'  party  thereto,  his  heirs,  executors,  *admini8tra- 

-'  tors,  or  assigns,  for  his  and  their  own  use  and  benefit ;  and, 
subject  to  the  trusts  aforesaid,  should  permit  and  suffer  the  said  George 
Ball  party  thereto,  his  heirs,  executors,  administrators,  and  assigns,  to 
receive  and  take  the  rents,  issues,  and  profits  of  the  same  hereditaments 
and  premises  for  his  and  their  own  use  and  benefit :  and  by  the  said 
deed  it  was  further  witnessed,  that,  for  the  considerations  aforesaid,  he 
the  said  George  Ball,  party  thereto,  did  thereby  bargain,  sell,  and  assign 
unto  the  said  David  Colombine  and  Edward  Bridges  Swindall,  their 
executors,  administrators,  and  assigns,  a  certain  policy  of  assurance 
therein  mentioned,  and  the  sum  of  2002.  thereby  assured,  and  all  other 
moneys  to  be  had  or  obtained  under  or  by  virtue  of  the  said  policy, 
together  with  full  power  and  authority  to  ask,  demand,  sue  for,  recover, 
receive,  and  give  effectual  releases  and  discharges  for,  the  said  sum  of 
2002.,  and  all  other  moneys  to  be  had  or  obtained  under  or  by  virtue 
of  the  said  policy, — To  have,  hold,  receive,  and  take  the  said  policy 
and  sum  of  2002.,  and  all  other  moneys  thereby  assigned,  or  intended 
so  to  be,  unto  the  said  David  Colombine  and  Edward  Bridges  Swindall^ 
their  executors,  administrators,  and  assigns,  upon  and  for  the  trusts, 
intents,  and  purposes,  and  with  and  subject  to  the  powers  and  provisoes 
thereinafter  expressed  and  declared  of  and  concerning  the  same :  Aver- 
ment, that,  under  and  by  virtue  of  the  said  deed,  and  the  premises 
aforesaid,  the  said  Edward  Bridges  Swindall  and  the  said  David 
Colombine  took  and  had  a  property  and  a  right  and  title  to  the  said 
deed,  and  to  the  possession  of  the  same ;  that,  after  the  making  of  the 
said  deed,  and  before  the  plaintiff  had  obtained  or  had  possession  of  the 
same,  and  before  the  said  detention  in  the  declaration  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  26th  of  December, 
1842,  the  said  Edward  Bridges  Swindall  obtained  and  had  possession 
^go^-1  of  the  *said  deed ;  that  the  said  David  Colombine  afterwards,  to 

■'  wit,  on  the  22d  of  July,  1846,  died ;  that  the  said  George  Ball, 
the  father  of  the  said  George  Ball  the  party  to  the  said  deed,  after 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  also  died :  that  after 
wards,  and  before  the  commencement  of  this  suit,  and  before  the  said 
detention  by  the  defendant  of  the  said  deed,  and  whilst  the  said  Edward 
Bridges  Swindall  was  possessed  of  the  s&id  deed,  to  wit,  on  the  Ist  of 
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January,  1852,  the  said  Edward  Bridges  Swindall  delivered  the  said 
deed  to  the  defendant,  to  be  by  him  kept,  and  to  be  re-delivered  bj  him 
to  the  said  Edward  Bridges  Swindall  on  request :  that  he  detained  and 
detains  the  said  deed  from  the  plaintiff  for  and  on  behalf  of  the  said 
Edward  Bridges  Swindall,  by  the  authority,  license,  and  request  of  the 
said  Edward  Bridges  Swindall  to  him  the  defendant  for  that  purpose 
first  given,  granted,  and  made :  and  that  the  plaintiff's  property  in, 
and  right  and  title  to,  the  said  deed,  was  and  is  derived  and  acquired 
from  and  by  reason  of  his  being  a  party  to  the  same,  and  not  other- 
wise,— verification. 

Replication, — that,  before  the  defendant  was  possessed  of  the  said 
deed  in  the  said  plea  mentioned,  and  after  the  death  of  the  said  David 
Colombine,  one  George  Green,  and  not  the  said  Edward  Bridges  Swindall, 
was  possessed  of  the  said  deed,  and,  being  so  possessed  thereof,  the  said 
George  Green  delivered  the  same  to  the  defendant,  at  the  request  and  by 
the  authority  of  the  plaintiff;  and  that  the  defendant,  at  the  request,  and 
by  the  authority,  and  on  behalf  of  the  plaintiff,  then  received  the  said 
deed  of  and  from  the  said  George  Green,  and  had  always  held,  and  still 
held  the  same  under  and  by  virtue  of  such  last-mentioned  request  and 
authority, — without  this  that  the  said  Edward  Bridges  Swindall  delivered 
the  said  deed  to  the  defendant,  in  manner  and  form  as  in  the  plea  alleged, 
—concluding  to  the  country. 

^Special  demurrer,  assigning  for  causes,  amongst  others, — that  r^coQ/* 
the  special  traverse  taken  in  the  replication  was  an  immaterial  tra-  ^ 
verse ; — that,  if  such  traverse  were  found  for  the  plaintiff,  the  remainder 
of  the  plea  would  of  itself  be  an  answer  to  the  action ; — that,  if  the  de> 
fendant  detained  the  deed  on  behalf  of  the  said  Edward  Bridges  Swindall, 
by  his  authority,  license,  and  request,  the  action  was  not  maintainable, 
though  he  might  not  have  delivered  the  deed  to  the  defendant ; — that  the 
inducement  to  the  traverse  was  bad,  and  inconsistent  with  the  declaration, 
inasmuch  as  if  the  defendant  always  held  and  still  holds  the  said  deed 
under  and  by  virtue  of  the  said  request  and  authority  of  the  plaintiff,  the 
plaintiff  had  no  ground  to  maintain  the  action ; — that  the  replication  was 
double,  in  alleging  and  setting  up  a  bailment  of  the  deed  on  behalf  of 
the  plaintiff  to  the  defendant,  and  a  receipt  and  detention  of  such  deed, 
under  such  bailment,  and  also  a  denial  of  the  bailment  by  Edward 
Bridges  Swindall  to  the  defendant ; — that,  if  the  plaintiff  meant  to  rely 
on  the  alleged  bailment  by  the  said  George  Green  to  the  defendant,  at 
the  request  and  by  the  authority  of  the  plaintiff,  as  an  answer  to  the 
plea,  he  ought  not  to  have  concluded  his  replication  with  a  traverse ; — 
that  the  replication  ought  to  have  concluded  with  a  verification,  and  not 
to  the  country ; — that  the  replication  ought  to  have  answered  both  the 
alleged  bailment  by  Edward  Bridges  Swindall  to  the  defendant,  and  also 
the  alleged  detention  of  the  deed  on  behalf  and  by  the  authority  of  the 
said  Edward  Bridges  Swindall ; — that  the  replication  was  uncertain,  am- 
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bigaous,  and  perplexing,  and  it  could  not  be  gathered  therefrom  whether 
the  plaintiff  relied  on  the  supposed  bailment  by  his  authority  to  the  de- 
fendant, as  precluding  the  defendant  from  setting  up  the  title  and  autho- 
rity of  Edward  Bridges  Swindall,  or  on  the  mere  denial  of  the  alleged 
♦^5^71  ^^^^'^^"^  ^7  Swindall  to  the  defendant ; — that,  *if  the  replication 
-^  relied  upon  the  defendant's  being  precluded  from  setting  up  the 
title  of  Swindall,  it  should  have  been  pleaded  by  way  of  estoppel. 

The  plaintiff  joined  in  demurrer. 

J,  BrotoUj  in  support  of  the  demurrer. — The  replication  does  not 
answer  the  whole  plea ;  for,  the  plea  not  only  alleges  a  bailment  of  the 
deed  by  Swindall,  but  goes  on  to  aver  that  the  defendant  detains  it  for 
and  on  behalf,  and  by  the  authority,  license,  and  request  of  Swindall. 
Both  allegations  were  necessary  to  constitute  a  defence.  The  only 
material  part  of  the  replication  is  that  which  follows  the  absque  hoc ; 
but  it  does  not  go  far  enough.  A  demurrer  is  not  a  confession,  if  the 
count,  plea,  or  replication  be  vicious:  Com.  Dig.  Pleader  (Q.  6),  citing 
Holford  and  Piatt's  Case,  2  Roll.  22,  Zouch  and  Bamfield's  Case,  1 
Leon.  80.  So,  a  thing  not  material  or  traversable,  is  not  confessed  or 
admitted  by  the  demurrer,  where  it  is  not  traversed :  Rex  v.  The  Bishop 
of  Chester,  2  Salk.  560,  561.  [Maule,  J. — That  means,  that  it  cannot 
be  used  as  an  admission  upon  any  other  occasion.]  If  the  plaintiff  had 
intended  to  rely  upon  the  matter  alleged  in  the  former  part  of  his  repli- 
cation, he  should  have  replied  it  by  way  of  estoppel.  In  Sanderson  v, 
Collman,  4  M.  &  G.  209  (B.  C.  L.  R.  vol.  43),  4  Scott,  N.  R.  638, 
where  it  was  for  the  first  time  held  that  matter  of  estoppel  in  pais  may 
be  pleaded,  Tindal,  C.  J.,  says :  <<  Estoppel  may  be  by  matter  of  record, 
by  deed,  and  by  matter  in  pais:  Co.  Litt.  852  a.  If,  by  the  last 
branch,  it  is  meant  only  that  the  matter  may  be  given  in  evidence,  it 
would  certainly  not  be  pleadable,  and  ought  not  to  be  put  on  the  record. 
But  there  seems  to  be  no  reason  why  the  meaning  should  be  so  confined. 
No  very  precise  instances  are  given  in  the  books  where  matter  of  this 
sort  has  been  pleaded.  But  it  is  to  be  remembered,  that,  under  the  old 
*aftftl  ^y^^®°^  °^  pleading,  almost  every  defence  might  have  been  *given 
-*  under  the  general  issue ;  and  the  plaintiff  therefore  could  not 
have  known  that  a  defence  would  be  attempted  to  be  set  up  which  the 
defendant  was  estopped  from  making.  Lord  Coke,  in  Co.  Litt.  852  a, 
speaking  of  estoppel  by  matter  in  pais,  refers  to  estoppel  by  acceptance 
of  rent ;  and  it  may  be  said  that  this  naturally  would  be  matter  of 
evidence :  but,  looking  at  the  whole  of  the  context,  he  appears  to  me 
to  be  treating  it  as  being  on  the  record,  rather  than  as  a  matter  for 
the  jury."  So,  in  Freeman  v.  Cooke,  2  Exch.  654,t  where  this 
matter  was  very  much  discussed,  Parke,  B.,  says,  «<  It  is  certain  that 
estoppels  by  record  and  by  deed  must,  in  order  to  make  them  binding, 
be  pleaded,  if  there  be  an  opportunity^  otherwise  the  party  omitting  to 
plead  it  waives  the  estoppel,  and  leaves  the  cause  at  large,  on  which 
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the  jury  may  find  according  to  the  truth :  Treviban  t;.  Lawrence,  2  Ld. 
Raym.  1036,  1048,  1  Salk.  277 ;  Magrath  v.  Hardy,  4  N.  C.  782,  6 
Scott,  627.  With  respect  to  estoppels  in  pais,  in  certain  cases,  there 
is  no  donbt  they  need  not  be  pleaded,  in  order  to  make  them  obligatory. 
For  instance,  where  a  man  represents  another  as  his  agent,  in  order  to 
procnre  a  person  to  contract  with  him  as  such,  and  he  does  contract, 
the  contract  binds  in  the  same  manner  as  if  he  had  made  it  himself,  and 
is  his  contract  in  point  of  law ;  and  no  form  of  pleading  could  leave  such 
a  matter  at  large,  and  enable  the  jury  to  treat  it  as  no  contract.  The  sam« 
rule  appears  to  apply  to  all  similar  estoppels  in  pais,  as  the  learned  editor 
of  Williams's  Saunders  (Vol.  1,  p.  326,  n.  2)  expresses  his  opinion."  All 
the  authorities  are  clear,  that,  to  give  any  effect  to  matter  of  estoppel, 
it  must  be  pleaded  by  way  of  estoppel.  The  same  doctrine  is  laid  down 
by  Parke,  6.,  in  The  General  Steam  Navigation  Company  v.  Ouillou, 
11  M.  &  W.  877,  894.t  And  see  1  Wms.  Saund.  325  a,  n.  (4).  Here, 
the  court  cannot  see  from  the  record  how  the  deed  came  into  the 
^hands  of  the  defendant, — whether  by  delivery  from  the  plaintiff, 


or  by  trover.     If  he  obtained  it  by  a  trover  or  in  any  other 


[*389 


way  than  by  actual  delivery  from  the  plaintiff  on  a  bailment  to  return 
it  on  request,  be  is  justified  in  detaining  it ;  Swindall's  authority  to 
him  to  hold  it  being  suflicient  as  against  SwindalVs  co-trustee.  Swin* 
dall  may  clearly  do  by  his  agent  what  he  might  do  himself.  In  Com. 
Dig.,  Attorney  (C.  1),  it  is  laid  down,  that  <<a  man  may  make  an  attor- 
ney for  a  special  purpose ;  as,  to  make  or  take  livery :"  Co.  Litt.  52 ; 
2  Roll.  8,  1.  25:  <<And,  in  all  cases  where  a  man  has  a  power,  aa 
owner,  or  in  his  own  right,  to  do  a  thing,  he  may  do  it  by  attorney ; 
as,  cestui  que  trust,  after  the  statute  1  R.  3,  c.  1,  and  before  27  H.  8, 
c.  10,  might  dispose  of  his  land  by  attorney :"  Combes's  Case,  9  Co. 
Rep.  75  b.  [Jervis,  C.  J. — You  say  that  the  inducement  to  the 
special  traverse  may  be  altogether  disregarded :  if  so,  what  is  the  use 
of  it?]  In  Stephen  on  Pleading,  5th  edit.  p.  204,  it  is  said  that  «the 
general  design  of  a  special  traverse,  as  distinguished  from  a  common 
one,  is,  to  explain  or  qualify  the  denial^  instead  of  putting  it  in  th» 
direct  and  absolute  form :"  and  this  the  learned  author  illustrates  at 
great  length.  The  special  traverse  must  be  suflicient  of  itself.  [Jsn- 
Vis,  G.  J. — No  doubt.]  Suppose  the  plaintiff  joined  issue  upon  this 
traverse,  and  the  jury  found  that  Swindall  did  not  deliver  the  deed  to 
the  defendant,  in  manner  and  form  as  alleged,  and  there  was  a  motion 
in  arrest  of  judgment, — would  not  the  plea  be  held  good  without  the^ 
allegation  which  this  replication  traverses  ?  Maulb,  J. — Independently 
of  the  question  of  form,  you  must  contend,  that,  where  there  are  two 
tenants  in  common  of  a  deed,  and  a  third  person  holds  it  against  one 
who  complains,  and  the  defendant  pleads  that  he  holds  it  by  the  autho- 
rity of  the  other  co-tenant,  without  showing  how  he  got  it,  it  wodd  be 
vol..  xiL — 85 
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^Qqryt  no  answer  for  the  plaintiff  to  reply,  that  the  defendant  got  *it 


>890] 


from  him,  to  hold  for  him,  and  to  be  re-delivered  on  request.] 


If  the  plaintiff  delivered  a  deed  to  the  defendant  in  which  the  former 
claimed  the  sole  property,  the  latter  could  not,  when  it  was  re-demanded 
of  him,  set  up  the  jus  tertii.  But  that  b  not  quite  this  case :  the 
defendant  does  not  deny  the  property  of  the  plaintiff;  but  claims  to  hold 
the  deed  under  the  authority  of  one  having  equal  title  with  the  plain- 
tiff. It  has  been  doubted  whether  detinue  is  properly  an  action  of 
contract  or  tort.  In  Chitty  on  Pleading,  Vol.  1,  p.  135  (7th  edit.),  it 
is  said  :  «  This  is  an  action  somewhat  peculiar  in  its  nature,  and  it  may 
be  difficult  to  decide  whether  it  should  be  classed  amongst  forms  of 
action  ex  contractu,  or  should  be  ranked  with  actions  ez  delicto.  The 
right  to  join  detinue  with  debt,  and  to  sue  in  detinue  for  not  delivering 
goods  in  pursuance  of  the  terms  of  a  bailment  to  the  defendant,  seem 
to  afford  ground  for  considering  it  rather  as  an  action  ex  contractu 
than  an  action  of  tort.  On  the  other  hand,  it  seems  that  detinue  lies 
although  the  defendant  wrongfully  became  the  possessor  thereof  in  the 
first  instance,  without  relation  to  any  contract.  And  it  has  recently 
been  considered  as  an  action  for  tort,  the  gist  of  the  action  not  being 
the  breach  of  a  contract,  but  the  wrongful  detainer;  for  which  reason, 
although  a  declaration  in  detinue  has  stated  a  bailment  to  the  defend- 
ant, and  his  engagement  to  re-deliver  an  request,  and  the  defendant 
has  pleaded  that  the  bailment  was  a  security  for  a  loan,  the  plaintiff 
may,  without  being  guilty  of  a  departure,  reply  that  he  tendered  the 
debt,  and  that  the  defendant  afterwards  wrongfully  withheld  the  goods :" 
Gledstane  v.  Hewitt,  1  C.  &  J.  565,t  1  Tyrwh.  445.  And  the  editor 
adds  in  a  note, — <«So,  the  action  of  detinue  is  so  far  considered  an 
action  of  tort,  that,  if  one  joint-tenant  bring  the  action,  the  objection 
of  nonjoinder  of  the  others  can  only  be  taken  by  plea  in  abatement : 
^j.Q--  Broadbent  v.  Ledward,  *11  Ad.  &  B.  209  (E.  C.  L.  R.  vol.  39), 
^  J  8  P.  &  D.  46."  In  Hand  v.  Danieb,  1  L.  M.  A;  P.  420,  Maule, 
J.,  says:  <<If  detinue  be  an  action  of  tort,  how  do  you  account  for  chat 
which  is  perfectly  well  known,  viz.,  that  counts  in  debt  and  detinue 
may  be  joined,  which  would  be  preposterous  if  the  one  were  contract 
the  other  tort.  On  the  other  hand,  there  is  no  difficulty  in  treating 
detinue  as  an  action  of  contract.  The  difficulty  alluded  to  by  Mr. 
Chitty, — Hhat  detinue  lies,  although  the  defendant  wrongfully  became 
the  possessor'  of  the  chattel,  <  in  the  first  instance,  without  relation  to 
any  contract,' — ^may  be  explained  by  considering  the  plaintiff  as  waiv- 
ing the  tort,  and  treating  the  defendant  in  the  more  favourable  situa- 
tion of  a  person  who  rightly  became  possessed  of  the  chattel  in  the 
first  instance,  and  as  complaining  only  of  the  wrongful  detention." 
[Maulb,  J. — Detinue  is  so  very  like  contract,  that  it  differs  from  it  in 
one  particular  only.  Debt  may  be  brought  for  a  horse,  a  robe,  or  a 
fish, — ^not  a  specific  horse,  robe,  or  fisL    And  one  can  conceive  why 
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debt  and  detiDae  sboald  be  brought  for  fiah, — debt  for  fish  generally, 
and  detinue  for  particular  fish  caught  for  the  plainti£(a)]  The  induce- 
ment, it  is  submitted,  is  insufficient  in  itself:  the  bailment  in  detinue 
is  not  traversable, — Clossman  v.  White,  7  0.  B.  43  (£.  C.  L.  B.  vol. 
62) :  the  only  traverses  now  pleaded  in  detinue,  are,  non  detinet,  and 
a  denial  of  the  plaintiff's  property.  Here,  the  replication  does  not 
state  that  the  defendant  held  the  deed,  to  be  re-delivered  on  request. 
[Maulb,  J. — It  states  that  Qreen  delivered  the  deed  to  the  defendant' 
at  the  request  and  by  the  authority  of  the  plaintiff,  and  that  the  defend- 
ant, at  the  request  and  by  the  authority,  and  on  behalf  of,  the  plaintiff, 
then  received  the  deed  of  and  from  (jrreen,  and  that  the  defendant  held, 
and  still  holds  the  same  under  and  by  virtue  of  *Buch  last-men-  r^nqa 
tioned  request  and  authority.]  That  is  a  mere  argumentative  '- 
traverse  of  the  detention  with  Swindall's  authority. 

John  Chrarfy  contrft. — The  real  question  is,  whether  it  is  material  from 
whom  the  defendant  obtained  the  deed.  It  is  submitted  that  it  is,  and 
therefore  that  the  traverse  is  a  material  one.  The  introductory  matter 
must  be  looked  at  with  reference  to  that  to  which  it  is  pleaded.  The 
plea  contains  three  distinct  allegations  which  go  to  make  up  the  defence, 
— ^first,  that  Swindall  had  possession  of  the  deed, — secondly,  that,  being 
so  possessed  of  the  deed,  Swindall  delivered  it  to  the  defendant,  to  be 
by  him  kept,  and  to  be  re-delivered  to  Swindall,  on  request, — thirdly, 
that  the  defendant  holds  the  deed  under  the  title  so  derived  from 
Swindall.  That,  it  is  submitted,  is  a  good  plea :  but,  strike  out  the 
second  allegation,  and  the  plea  is  no  answer  to  the  action.  Suppose 
Swindall  lost  the  deed,  and  the  plaintiff  picked  it  up,  and  delivered  it 
to  the  defendant,  to  be  re-delivered  to  him  on  request, — can  any  one 
say,  that,  if  the  defendant  refused  to  re-deliver  it  on  request,  the  plain- 
tiff would  not  have  a  good  right  of  action  against  him  ?  And,  is  not 
that  state  of  things  consistent  with  this  plea,  the  second  allegation 
being  struck  out  ?  That  allegation,  therefore,  was  a  material  one  to 
traverse.  [Jervis,  C.  J. — ^Are  you  not,  on  special  demurrer,  bound  to 
have  both  the  inducement  and  the  special  traverse  good  ?]  I  find  no 
authority  for  that.  If  the  traverse  is  material,  you  may  pass  by  the 
introductory  matter.  If  the  introductory  matter  presents  an  answer, 
and  the  traverse  is  immaterial,  the  latter  may  be  passed  over.  By  the 
ISth  of  the  Pleading  Bules  of  Hilary  Term,  4  W.  4,  it  is  declared  that 
<<  All  special  traverses,  or  traverses  with  an  inducement  of  affirmative 
matter,  shall  conclude  to  the  country :  Provided  that  this  regulation 
ahall  not  ^preclude  the  opposite  party  from  pleading  over  to  the  r^ooQ 
inducement,  when  the  traverse  is  immaterial.''  [Jsrvis,  G.  J.  ^ 
— ^That  does  not  show  that  the  opposite  party  may  not  insist  upon  its 
being  made  material,  by  special  demurrer.]  It  is  a  step  in  the  argu- 
ment.    In  The  Cross  Keys  Bridge  Company  v.  Rawlings,  8  N.  C.  71, 

fff)  Bm  Ih«  Swl  of  Falmouth  v.  Pearoio,  6  B.  &  C.  8S6  (B.  C.  L.  B.  toL  IS),  9  D.  A  R  163. 
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3  Scott,  400,  to  a  declaration  for  carelessly  impinging  vith  a  ship 
against  the  plaintiffs'  bridge,  and  thereby  doing  damage,  the  defendants 
pleaded,  that  the  plaintiffs  improperly  narrowed  the  channel  by  an  ob- 
strnction, — without  this  that  the  damage  was  occasioned  by  the  care- 
lessness of  the  defendants  :  and  it  was  held  that  the  defendants,  haying 
failed  to  prove  the  introductory  matter,  were  still  entitled  to  go  into 
evidence  in  disproof  of  the  alleged  carelessness.  [Jbrvis,  G.  J. — 
When  you  choose  to  go  to  issue  on  the  special  traverse,  you  in  effect 
strike  out  the  inducement.  Maulb,  J. — The  distinction  is  taken  in  the 
second  instance  put  by  Stephen,  pp.  205,  206.  It  may  be  that  the 
defendant  wishes  to  give  the  plaintiff  an  opportunity  to  save  the  expense 
of  a  trial.]  It  is  submitted  that  the  introductory  matter  here  is  per- 
fectly sufficient.  This  is  a  plea  in  confession  and  avoidance :  it  admits 
the  title  as  alleged  in  the  declaration.  The  object  of  the  special  traverse 
is,  not  to  support  the  declaration,  but  to  answer  the  plea.  It  was 
unnecessary  in  the  inducement  to  state  a  perfect  title,  the  declaration 
admitting  it.  It  has  been  laid  down  somewhere  that  a  special  traverse 
needs  not  so  much  certainty  as  some  other  pleadings.  Upon  the 
whole,  it  is  submitted  that  this  replication  is  a  sufficient  answer  to 
the  plea. 

BrotoUf  in  reply. — ^In  Stephen  on  Pleading,  p.  212,  it  is  distinctly 
laid  down  "  that  the  inducement  should  be  such  as  in  itself  amounts  to 
a  sufficient  answer  in  substance  to  the  last  pleading ;  for,  it  is  the  use 
*^^dl  ^^^  obj^<^^  *^f  the  inducement  to  give  an  explained  or  qualified 
-*  denial,  that  is,  to  state  such  circumstances  as  tend  to  show  that 
the  last  pleading  is  not  true ;  the  absque  hoc  being  added  merely  to  put 
that  denial  in  a  positive  form,  which  had  previously  been  made  in  an  indi- 
rect one.  Now,  an  indirect  denial  amounts  in  substance  to  an  answer ; 
and  it  follows,  therefore,  that  an  inducement,  if  properly  framed,  must 
always  in  itself  contain,  without  the  aid  of  the  absque  hoc,  an  answer 
in  substance  to  the  last  pleading.'*  In  Com.  Dig.  Pleader^  (G.  20),  it 
is  said:  ^The  inducement  ought  to  be  sufficient  in  substance:  and, 
therefore,  in  prohibition,  upon  a  suggestion  of  a  discharge  of  tithes,  if 
the  defendant  pleads  an  agreement  between  the  master  of  the  hospital 
of  B.  and  the  abbot,  that  the  lands  shall  be  discharged  only  in  the 
hands  of  the  abbot,  and  traverses  the  discharge,  the  inducement  is  bad ; 
for,  it  does  not  show  any  title  in  the  master  of  the  hospital  to  the 
tithes,  or  how  he  could  make  such  agreement :  Johnson  v.  Sir  Henry 
Rowe,  Cro.  Gar.  265.  So,  if  the  defendant,  in  his  inducement  to  the 
traverse,  shows  a  defective  title,  the  inducement  is  bad :  Dike  v.  Ricks, 
Gro.  Gar.  836.  As,  if,  in  bar  to  an  avowry  for  rent,  by  the  assignee 
of  a  reversion,  the  plaintiff  shows  a  devise  for  sale,  if  the  goods  are  not 
sufficient  for  the  payment  of  debts,  and  a  sale  to  him  before  the  assign- 
ment, and  traverses  the  descent  to  the  assignor,  it  is  not  good^  if  he 
does  not  show  the  condition  precedent  well  performed,  vis.  what  debts 
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and  what  goods  there  were,  whereby  the  court  may  judge  that  they 
were  not  sufficient :  Dike  v.  Ricks,  Sir  W.  Jones,  328."  In  Smith  v, 
Lovell,  10  C.  B.  6  (E.  C.  L.  R.  vol.  70),  the  demurrer  was  allowed, 
on  the  ground  that  the  inducement  was  inconsistent  with  the  traverse. 
Tindal,  C.  J.,  in  The  Cross  Keys  Bridge  Company  v.  Rawlings,  says, — 
«« The  new  rules  in  pleading  have  effected  no  alteration  in  the  law  with 
regard  to  the  traverse,  except  that  now,  by  the  *rule  of  Hilary  r^qqc 
Term,  4  W.  4,  s.  13,  all  special  traverses,  or  traverses  with  an  ■■ 
inducement  of  affirmative  matter,  are  required  to  conclude  to  the 
country.  Suppose  this  action  had  been  brought  before  the  new  rules, 
and  the  plaintiffs  had,  in  their  declaration,  charged  the  defendants  with 
injuring  their  bridge  through  carelessness  and  negligence, — the  defend- 
ants would  have  pleaded  that  the  plaintiffs  by  their  own  wrongful  act 
narrowed  the  waterway ;  with  an  absque  hoc  denying  the  imputed  care- 
lessness and  negligence,  and  concluding  with  a  verification :  and  the 
proper  issue  on  that  would  have  gone  to  the  carelessness  and  negligence. 
The  rule  always  was,  with  respect  to  a  special  traverse,  that  the  oppo- 
site party  has  no  right  to  pass  by  the  traverse,  and  take  issue  on  the 
inducement,  unless  the  traverse  be  immaterial  or  bad."  The  true  test 
is,  to  see  if  the  special  traverse  would  be  good,  without  any  induce- 
ment at  all.  The  plea  being  good,  the  plaintiff  must  show  that  the 
replication  affords  an  answer  to  it,  in  any  state  of  circumstances  that 
can  be  suggested  on  the  face  of  the  plea.  [Mauls,  J. — Of  course  you 
contend  that  the  plea  would  be  an  answer  to  the  declaration,  without 
the  allegation  of  delivery  by  Swindall  to  the  defendant  ?]     I  do. 

Jervis,  G.  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  court  upon  this  demurrer.  I  have  always  understood 
the  object  of  the  special  traverse  to  be  as  is  stated  in  Stephen  on 
Pleading.  The  plaintiff  may  either  join  issue  on  the  facts  stated  in  the 
plea,  and  go  to  the  country ;  or  he  may  state  circumstances  in  his  repli- 
eation  inconsistent  with  the  matter  alleged  in  the  plea,  concluding  with 
a  special  traverse,  and  so  give  the  defendant  an  opportunity  of  raising 
a  question  for  the  court :  but  it  must  be  so  pleaded  that  the  defendant 
may  either  traverse  the  facts  alleged,  or  demur.  The  plaintiff  has 
taken  that  course  here :  and  "^the  defendant  might  have  taken  r^qoii 
issue  upon  the  inducement,  or  he  might  have  traversed  it,  if  the  *- 
denial  under  the  absque  hoc  was  insufficient  in  point  of  law.  He  has 
chosen  to  demur.  As  to  the  traverse, — the  real  test  is,  to  strike  out 
of  the  plea  the  allegation  that  is  traversed,  and  see  whether  the  plea 
would  then  be  a  sufficient  answer  to  the  declaration.  It  seems  to  me, 
that,  tried  by  that  test,  the  traverse  is  material,  and  the  plea  bad. 
The  plea  is  in  confession  and  avoidance ;  so  that,  if  the  title  set  up  in 
the  plea  is  not  supported,  it  admits  that  the  plaintiff  had  title  to  the 
deed.  The  defendant  seeks  to  dispute  the  plaintiff's  title,  by  saying, — 
Swindall  had  possession  of  the  deed,  and  delivered  it  to  me.    No,  says 
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the  plaintiff,  Swindall  did  not  deliver  the  deed  to  you,  as  you  allege. 
Consistently  with  one  fair  view  of  the  plea,  that  is  a  snfficient  answer 
to  it ;  for,  if  Swindall  did  not  deliver  the  deed  to  the  defendant,  the 
defendant  has  no  right  to  say  that  he  detains  it  by  the  authority  and 
permission  of  Swindall,  who  has  ceased  to  have  the  possession  of  it. 
Without,  therefore,  the  allegation  in  the  plea  which  is  traversed  by  the 
replication,  the  plea  would  be  no  sufficient  answer  to  the  declaration ; 
consequently,  the  traverse  is  a  material  one,  and  there  must  be  judg- 
ment for  the  plaintiff.  Then,  as  to  the  inducement,  two  points  are 
made :  first,  it  is  said  that  there  is  no  allegation  in  the  inducement  that 
the  deed  was  delivered  by  Green  to  the  defendant,  to  be  re-delivered 
by  him  to  the  plaintiff  on  request.  That,  however,  is  not  pointed  out 
as  a  ground  of  demurrer ;  and  it  was  sufficient  for  the  plaintiff  to  deny 
the  matter  of  the  plea.  The  other  point  is  rather  more  material :  it  is 
said  that  the  plea  shows  that  the  defendant  detained  and  still  detains 
the  deed  by  the  authority  and  on  behalf  of  Swindall.  The  replication 
states,  that,  before  the  defendant  was  possessed  of  the  deed,  as  in  the 
plea  mentioned,  one  Green  was  possessed  thereof,  and,  being  so  pos* 
*AQ71  ^^^^^^  thereof.  Green  delivered  the  same  to  *the  defendant  at 
-'  the  request  and  by  the  authority  of  the  plaintiff,  and  the  defend- 
ant, at  the  request,  and  by  the  authority,  and  on  behalf  of  the  plaintiff^ 
then  received  the  deed  of  and  from  Green,  and  has  always  held  and 
still  holds  the  same  under  and  by  virtue  of  such  last-mentioned  request 
and  authority, — absque  hoc  that  Swindall  delivered  the  deed  to  the 
defendant,  as  alleged  in  the  plea :  not  that  the  authority  still  continueSi 
but  that  the  defendant  holds  the  deed  without  any  other  authority  than 
that  derived  from  the  plaintiff.  It  seems  to  me  that  that  is  an  answer 
to  the  objection  pointed  out,  and  that  the  inducement  is  consistent  with 
the  traverse,  and  consequently  that  the  plaintiff  is  entitled  to  judgment. 

Maule,  J. — I  am  entirely  of  the  same  opinion  :  and  I  do  not  think 
I  can  profitably  add  anything  to  the  reasons  given  by  the  Lord  Chief 
Justice. 

The  rest  of  the  court  concurring,  Judgment  for  the  plaintiSl 


♦COZENS  V.  GRAHAM.    June  11. 

JLf  Ml  attonM7  in  Loodoo,  eneloied  m  writ  of  lammoiii^  and  mVsoqaently  a  notice  cf  deelaratioM 
and  parUealart,  to  B.,  an  attornej  in  the  ooontry,  for  serrioe.  B.,  by  lettor,  apprised  A.  of  th* 
lenriee,  annexing  the  aeoonnt  of  bis  ebargoe.  The  name  of  the  cause  was  mentioned  in  the 
letten,  bat  not  the  oonrt  in  whieh  the  business  was  done: — Heid,  that  the  bill  gaTe  A.  soAeleot 
informationi  and  that  the  statute  S  A  7  VicL  e.  73,  s.  S7,  was  complied  with. 

This  was  an  action  of  debt,  for  work  and  labour,  and  for  money 
found  due  upon  an  account  stated. 
The  defendant  pleaded,  amongst  other  pleas,  that  the  action  was 
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brought  to  recover  fees,  charges,  &c.,  as  an  attorney,  and  that  no  signed 
bill  was  delivered,  pursuant  to  the  statute  6  &  7  Vict.  c.  73,  s.  37. 

Replication, — as  to  11.  Os.  6d.,  parcel,  Ac, — that  the  plaintiff  did, 
within  one  calendar  month  before  action  brought,  send  by  post  to  the 
defendant,  at  his  office  of  business,  a  bill,  accompanied  by  a  letter  sub- 
scribed by  the  plaintiff,  and  referring  to  the  said  bill. 

There  were  similar  replications  as  to  9«.  Id.  and  13«.  Id.  respectively. 

The  defendant  took  issue  upon  these  replications. 

The  cause  was  tried  before  the  under-sheriff  of  Middlesex,  on  the 
27th  of  May  last.  The  facts  were  as  follows :  The  plaintiff  was  an 
attorney  residing  and  practising  at  Haverfordwest,  in  the  county  of 
Pembroke;  the  defendant  was  a  London  attorney.  The  action  was 
brought  to  recover  the  amount  of  three  several  bills  of  costs  for  busi- 
ness done  by  the  plaintiff  as  agent  for  the  defendant.  To  prove  the 
plaintiff's  case,  the  following  correspondence  was  given  in  evidence : — 

«  London,  December  3d,  1851. 
«  Poole  V.  Barker. 

"  Sir, — ^Enclosed  I  beg  to  send  you  writ  of  summons,  which  I  will 
thank  you  to  have  served  on  the  defendant  (a  Captain  Barker),  with  as 
little  delay  as  possible,  and  inform  me  when  done,  with  an  account  of 
your  charges.  I  must  also  trouble  you,  before  serving  the  writ,  to 
^ascertain  the  defendant's  Christian  names  for  me,  and  insert  r^coaa 
them,  and  to  let  me  know  them,  that  I  may  amend  the  praecipe.  ^ 

"W.  Cozens,  Esq."  "J.  Geaham." 

"  Haverfordwest,  Dec.  6, 1851. 
**  Poole  V.  Barker. 
^'Dear  Sir, — ^Pursuant  to  instructions,  I  beg  to  inform  you  that 
defendant  was  this  day  duly  served  with  copy  writ  of  summons.     The 
name  *  Thomas'  appears  to  be  the  correct  one,  as  his  second  baptismal 
name.    My  charges  are  below,  which  please  remit  by  post-office  order. 

"W.  COZZBNS." 

^'Attending  at  several  places,  making  inquiries  as  to  defend- 
ant's Christian  name,  and  altering  writ  •        •        •        .084 
'^  Letter  to  you  thereon,  and  postage  .        .        •        .087 

"  Copy  and  service, — ^five  miles 0  10    0 

^'  Letter  to  you,  and  postage 0    8    7 

«jE1    0    6" 
"J.  Graham,  Esq." 


'^London,  December  11, 1851. 
"Poole  V.  Barker. 
"Dear  Sir, — ^Be  pleased  to  send  me  an  affidavit  of  the  service  of  this 
writ,  with  an  account  of  your  further  charges,  which,  with  those  already 
received,  shall  be  remitted  to  you  in  the  way  you  direct. 
"W.  Cozens,  Esq."  "J.  Graham.'* 
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''Haverfordwest,  Dec.  IS,  185L 
"  Poole  V.  Barker. 
''  Dear  Sir, — With  this  you  have  affidavit  of  service  of  writ  of  sum* 
mons,  and  below  my  farther  charges.  "  W.  Cozens." 

♦4001  *"  Amount  of  former  charge    .         .        .         .        .10    6 

■•  "Affidavit  and  oath          .        .        .        .060 
"Letter  and  postage 0    8    7    0    9    7 


"John  Qraham,  Esq." 


£1  10    1 


"London,  January  13,  1852. 
"  Poole  V.  Barker. 
"  Dear  Sir, — ^Enclosed  I  beg  to  send  you  notice  of  declaration,  and 
particulars,  which  I  will  thank  you  to  have  served  on  defendant  without 
delay,  and  inform  me  when  done,  with  an  account  of  your  charges,  which 
I  will  remit  you,  together  with  those  already  received,  upon  ascertaining 
the  amount.  "J.  Graham." 

"  Haverfordwest,  January  15, 1852. 
"  Poole  V.  Barker. 
"Dear  Sir, — ^Notice  of  declaration  was  this  morning  duly  served. 
My  further  charges  are, — 

"  Copy  notice  of  declaration,  and  service, — ^five  miles  .    0  10    0 

"  Letter  to  apprise  you  thereof,  and  postage  .        .037 


0  13    7 
"Hy  former  charges 1  10    1 


£2    3    8 


the  amount  of  which  please  to  remit  me  by  a  post-office  order,  by  return. 
To  oblige  me,  before  you  issue  execution,  you  will,  perhaps,  think  it  right  to 
ascertain  whether  defendant  is  then  in  the  county  of  Pembroke;  because 
it  is  said  to  be  the  defendant's  intention  to  come  and  reside  in  lodgings 
in  this  town  and  county,  which  is  a  separate  jurisdiction. 

"J.  Graham,  Esq."  "W.  Cozens." 

♦mil  *^^^  ^^'^^  ^^d  notice  of  declaration  in  the  action  of  Poole  v. 
-'  Barker  were  duly  proved.  This  action  was  commenced  on  the 
26th  of  February  last. 

On  the  part  of  the  defendant,  it  was  objected  that  neither  the  bills 
of  ^osts,  nor  the  letters  in  which  they  were  enclosed,  conveyed  any 
sufficient  information  to  him  as  to  the  court  in  which  the  business 
charged  for  was  done. 

The  under-sheriff,  yielding  to  the  objection,  nonsuited  the  plaintiff. 
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Quain^  on  a  former  day  on  this  term,  obtained  a  rule  nisi  for  a  new 
trial.  [Jbrvis,  C,  J.,  referred  to  Sargent  v.  Gannon,  7  C.  B.  742  (E. 
0.  L.  R.  vol.  62).] 

Hawkin%  now  showed  cause. — The  bills  in  question  clearly  do  not 
satisfy  the  statute :  none  of  them  contain  the  name  of  the  court  in 
which  the  business  is  alleged  to  have  been  done ;  and  the  circumstance 
of  the  defendant's  being  an  attorney  will  not  warrant  the  court  in 
putting  a  different  construction  upon  the  statute  from  that  which  they 
would  put  upon  it  in  the  case  of  a  layman.  [Maulb,  J. — In  Martin- 
dale  V.  Falkner,  2  C.  B.  706  (E.  C.  L.  R.  vol.  62),  it  was  held,  that,  to 
be  a  compliance  with  the  statute,  the  bill  should  mention  both  the  court 
and  the  cause  in  which  the  business  has  been  transacted.  The  majority 
of  the  court  there  thought  that  the  court  was  by  necessary  implication 
pointed  out.  But  the  difficulty  is  this, — is  it  not  by  express  enactment 
that  the  mention  of  the  court  is  required.  The  object  is,  that  the  client 
may  know  where  he  is  to  apply  to  get  the  bill  taxed.  Here,  the  defend- 
ant, an  attorney,  sends  down  the  writ  to  the  plaintiff  for  service;  and 
now  he  says, — «  Oh  !  your  bill  does  not  give  me  the  information  I  am 
entitled  to :  it  does  not  tell  me  in  which  court  the  business  was  done." 
The  strict  letter  of  the  statiite  has  certainly  *becn  complied  with. 
The  practice  of  the  court,  however,  requires  something  more,  to 
satisfy  the  spirit  of  the  rule.  Can  you  refer  us  to  a  case  where  the 
party  to  whom  the  bill  is  sent  has  as  much  knowledge  on  the  subject  as 
the  persons  sending  it  ?]  Every  defendant  who  is  served  with  a  writ, 
knows  the  court  in  which  the  business  is  done,  as  well  as  the  attorney 
who  issues  it.  Dimes  v.  Wright,  8  C.  B.  831  (E.  C.  L.  R.  vol.  65), 
shows  how  strict  the  rule  is  held :  it  was  expressly  decided  there,  that 
an  attorney's  bill  is  not  a  compliance  with  the  statute,  unless  it  furnish 
reasonable  information  as  to  the  court  and  the  cause  in  which  each  item 
charged  for  has  been  transacted.  [Maulb,  J. — There,  it  was  doubtful, 
on  the  face  of  the  bill,  where  the  business  had  been  done.  Jbrvis,  0. 
J. — The  taxation  may  now  take  place  in  any  of  the  common  law  courts, 
if  any  part  of  the  business  comprised  in  the  bill  has  been  transacted  in 
a  court  of  common  law.]  In  Ivimey  t*.  Marks,  16  M.  k  W.  843,t  it  was 
also  held,  that  the  attorney  is  bound  to  specify  in  his  bill,  as  well  every 
court  as  the  name  of  every  suit  in  which  the  business  charged  for  is 
done ;  and  that  such  bill  is  an  entire  thing,  and,  if  the  same  bill  blends 
charges  for  work  done  in  a  court  of  equity,  with  charges  for  work 
apparently  done  in  some  court  of  common  law,  without  pointing  out 
which,  the  client  cannot  judge,  or  be  advised,  where  he  should  refer  the 
whole  bill  for  taxation.  And  in  Engleheart  v.  Moore,  15  M.  &  W.  548,t 
Alderson,  B.,  says :  «  This  act,  so  far  as  it  relates  to  the  delivery  and 
taxation  of  an  attorney's  bill,  ought  to  be  construed  liberally  for  the 
client,  and  strictly  for  the  attorney ;  for,  the  latter  knows  the  law,  and 
the  former  does  not.  With  the  view  to  the  taxation  and  payment  of  the 
VOL.  xu.— 36  2a2 
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bill,  if  the  client  desires  it,  the  legislature  intended  that  the  client 
should  be  informed  where  each  item  of  business  was  done,  and  that 
the  attorney  should  hold  his  hand  for  a  month  after  the  delivery  of 
*the  bill  for  the  express  purpose  of  giving  the  client  a  full 
opportunity  of  ascertaining  whether  the  business  was  done,  and 
whether  the  charges  are  reasonable.  For  this  purpose,  it  is  very  material 
that  the  bill  should  show  in  what  court  the  business  was  done,  because 
the  fees  are  different  in  different  courts;  and,  how  can  an  attorney 
advise  a  party  as  to  the  propriety  of  taxing  a  bill,  unless  he  knows  in 
what  court  the  fees  were  paid  ?  Without  such  information,  he  could 
not  know  whether,  upon  taxation,  a  sixth  of  the  bill  would  be  struck 
off"  or  not."  The  same  point  was  conceded  in  Sargent  v.  Gannon,  7  C. 
B.  742  (E.  C.  L.  R.  vol.  62). 

Quaifij  in  support  of  the  rule. — The  statute  6  &  7  Vict.  c.  78,  s.  87, 
does  not,  as  has  already  been  observed,  in  terms  require  the  court  to 
be  mentioned :  but  it  has  been  decided  that  the  bill  must  give  that 
information.  Here,  the  name  of  the  catise  is  in  each  instance  stated  at 
the  head  of  the  letter  under  which  the  items  of  charge  are  written :  and 
the  correspondence  shows  with  sufficient  distinctness  that  the  business 
was  done  in  a  court  of  common  law.  The  writ  and  the  notice  of  decla- 
ration which  were  enclosed  by  the  defendant  to  the  plaintiff"  in  the 
letters  dated  respectively  the  3d  of  December,  1851,  and  the  18th  of 
January,  1852,  must  necessarily  have  shown  the  particular  court.  The 
case  of  Sargent  v.  Gannon  is  quite  conclusive.  There,  the  bill  of  costs 
was  beaded,  <<  Yourself  v.  Round"  (the  client's  name  being  Gannon),  and 
endorsed  <(  Hancocks  v.  Round,"  was  enclosed  in  a  signed  letter  ad- 
dressed to  Gannon,  beginning  «  Hancocks  v.  Round, — I  send  you  my 
bill  in  this  matter :"  all  the  business  comprised  in  the  bill  had  reference 
to  a  purchase  of  land  under  a  decree  of  the  Court  of  Chancery  in  a 
cause  of  «< Hancock  v.  Round:"  and  it  was  held  that  the  name  of  the 
eavMe  sufficiently  appeared.  The  bill  was  not  headed  in  any  court:  but 
M041  ^^^  ^hole  '^'related  to  one  transaction,  and  some  of  the  items 
-*  were  for  attendances  at  the  accountant-general's  and  at  the 
master's  offices,  and  in  court  upon  a  petition  to  the  Vice-Chancellor : 
and  it  was  held,  that  the  bill  gave  reasonable  information  to  the  client 
as  to  the  course  to  be  pursued  in  order  to  tax  the  bill,  and  therefore 
the  statute  was  complied  with.  <<  It  appears,"  says  Coltman,  J.,  "  to 
be  established  by  the  cases,  that  there  are  two  requisites  to  make  an 
attorney's  bill  of  costs  a  compliance  with  the  statute,  viz.  that  it  should 
contain  the  name  of  the  cause,  and  also  that  of  the  court  in  which  the 
business  charged  for  has  been  transacted.  At  the  same  time,  it  appears 
to  me,  that  in  ascertaining  whether  or  not  these  two  essentials  concur, 
we  are  bound  to  apply  every  reasonable  and  fair  intendment  to  the 
language  of  the  bill ;  for,  though  I  agree  that  the  act  ought  to  be  so 
construed  as  to  give  the  client  the  benefit  intended,  yet  we^  are  not  to 
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shat  our  eyes  to  the  attorney's  claim  to  have  equal  jastice  meted  out 
to  him  also."  And  Williams,  J.,  adds :  «  The  only  question  is,  \irhether 
any  person  not  a  lawyer  could  be  misled  by  this  bill,  or  induced  to 
doubt  that  the  whole  was  for  business  done  in  the  Court  of  Chancery. 
I  think  it  is  impossible  that  he  could  be." 

Jbrvis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  statute  is  complied  with  in  terms,  and,  as  I  think,  in  its  spirit 
also.  The  bills  are  enclosed  in  letters  which  sufficiently  indicate  the 
court  in  which  the  business  is  done,  inasmuch  as  they  refer  to  the 
service  of  the  particular  thing  transmitted  by  the  defendant  to  the 
attorney  for  service.  In  holding  that  this  is  a  sufficient  compliance 
with  the  statute,  we  shall  not  be  violating  the  strictest  authority  upon 
the  subject. 

Maule,  J. — I  am  of  the  same .  opinion.  This  is  not,  ^like  r^tjne 
some  of  the  cases  where  attorneys'  bills  have  been  the  subject  '- 
of  discussion  with  reference  to  this  statute,  a  case  where  the  bill  con- 
sists of  a  series  of  charges  of  such  a  character  that  the  client  may  well 
enough  be  supposed  not  to  know  where  the  business  charged  for  has 
been  done :  it  is  but  one  transaction  of  a  business  by  the  plaintiff  for 
the  defendant  with  reference  to  one  particular  suit.  The  whole  appears 
upon  the  correspondence.  It  begins  with  a  letter  from  the  defendant 
to  the  plaintiff,  enclosing  a  writ  of  summons  for  service:  this  is  an- 
swered by  an  intimation  that  the  writ  has  been  served,  and  that  the 
charges  are  so  and  so.  Then,  the  defendant  requests  the  plaintiff  to 
send  him  an  affidavit  of  service,  together  with  his  further  charges. 
That  request  having  been  complied  with,  there  comes  another  letter 
from  the  defendant,  enclosing  the  notice  of  declaration,  and  particulars 
of  demand,  with  instructions  for  service  thereof;  the  charge  for  which, 
and  for  the  letter  intimating  that  it  has  been  done,  form  the  last  items 
of  the  plaintiff's  bill.  The  charges  are,  in  fact,  for  a  series  of  things 
done  in  a  particular  court,  in  pursuance  of  orders  received  from  the 
defendant,  in  letters  which  clearly  point  out  the  court  in  which  the 
business  was  transacted.  Each  of  the  bills,  in  my  opinion,  constituted 
a  sufficient  signed  bill  to  satisfy  the  statute.  The  question  is,  whether 
they  are  such  as  to  give  the  party  to  be  charged  such  fair  information 
of  those  matters  which  the  statute  and  the  practice  of  the  court  require 
as  he  is  reasonably  entitled  to.  A  strict  and  literal  compliance  with 
the  statute  has  been  held  not  to  be  enough,  where  the  information 
necessary  to  enable  the  client  to  know  where  he  is  to  apply  to  obtain 
a  taxation  of  the  bill,  is  wanting.  Upon  the  whole,  I  think  there  can 
be  no  reasonable  doubt  that  the  delivery  of  the  bills  in  question  was  a^ 
substantial,  as  well  as  a  strict  and  literal,  compliance  with  the  statute. 


'''Gresswell,  J. — I  am  entirely  of  the  same  opinion.     The 
plaintiff's  letters  which  contained  the  charges,  referring  to  the 
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instructions  received  from  the  defendant,  gave  ample  information  as  to 
the  court  as  well  as  the  cause  in  which  the  business  was  done. 

Talfourd,  J.,  concurred. 

Jervis,  C.  J. — The  rule  will  be  absolute  to  enter  a  verdict  for  the 
plaintiff  for  22.  3«.  8(2.,  but  no  costs  of  the  day ;  that  is,  no  costs  that 
would  not  be  paid  as  the  condition  of  a  new  trial.  The  costs  of  the 
motion  are  not  costs  of  the  day,  but  costs  in  the  cause. 

Rule  accordingly. 


MARY  FREEMAN  v.  TRANAH.   June  9. 

It  is  only  where  delay  in  signing  Judgment  hM  arisen  fW>ni  the  act  of  the  eonrt,  that  judgment 
can  be  entered  nunc  pro  tunc,  two  terms  haying  elapsed  since  the  Terdict 

A  eaa»e  in  which  a  verdict  was  entered  for  the  plaintiff,  was  referred  at  the  Spring  Assises, 
1851 :  the  arbitrator  made  his  award,  directing  a  Terdict  to  be  entered  for  the  plaintiff,  in 
Trinity  Term  following :  the  plaintiff  died  on  the  22d  of  Norember :  on  the  3d  of  Decemberi 
her  will  was  taken  to  the  proper  office,  to  be  proved,  in  order  to  enable  her  ezecntriz  to  sign 
judgment ;  but,  in  consequence  of  a  caveat  having  been  entered  by  the  defendant,  probate 
was  not  obtained  until  the  6tb  of  May,  1852.  In  Trinity  Term,  1852,  the  ezeeutriz  moved 
for  leave  to  enter  up  jodgmenc  as  of  Michaelmas  Term,  1851 : — Held,  that,  inasmuch  as  the 
delay  was  not  attributable  to  any  act  of  the  eourt»  the  court  had  no  authority  to  grant  the 
application. 

Debt,  for  money  lent,  money  had  and  received,  money  paid,  and 
money  found  due  upon  an  account  stated.  Pleas,  never  indebted,  and 
the  statute  of  limitations.     Issue  thereon. 

The  cause  came  on  for  trial  at  the  last  Spring  Assizes  for  the  county 
of  Kent,  when  a  verdict  was  taken  for  the  plaintiff,  subject  to  an  award. 
The  arbitrator  made  his  award  on  the  28th  of  May,  1851,  holding 
that  the  plaintiff  was  entitled  to  recover  321.  Is.  6d.  debt,  and  la. 
*iin7l  *d*'^^g®8>  ^^^  directing  a  verdict  acccordingly  :  and  he  further 
-'  directed  the  defendant  to  pay  to  the  plaintiff,  on  demand,  her 
costs  of  the  reference,  and  that  he  should  also  bear  and  pay  the  costs 
of  the  award,  and  that,  if  the  plaintiff  should  take  up  the  award,  and 
pay  the  costs  thereof,  the  same  should  be  repaid  by  the  defendant  to 
the  plaintiff,  on  demand. 

In  consequence  of  the  poverty  of  the  plaintiff,  she  was  unable  to  take 
up  the  award  at  the  proper  time ;  but,  having  in  November  last  ascertained 
that  the  defendant  had  taken  up  the  award,  her  attorney  obtained  a 
copy  thereof  on  the  2l6t  of  that  month.  The  plaintiff  died  on  the 
22d  of  November  last.  Her  attorney,  having  obtained  the  postea, 
went  on  the  2d  of  December  to  the  proper  o£Sce  for  the  purpose  of 
signing  judgment,  but  was  informed  by  the  clerk  of  the  judgments, 
that,  under  the  circumstances,  judgment  could  not  be  signed  without 
the  leave  of  the  court.  On  the  following  day,  the  plaintiff's  will  was 
taken  to  the  proper  office  in  Doctors'  Commons  for  the  purpose  of  prov- 
ing the  same,  in  order  to  put  the  executrix  in  a  position  to  apply  for 
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leave  to  sign  judgment ;  when  it  was  found  that  the  defendant  had 
entered  a  caveat  against  the  probate  being  granted. 

Probate  was  ultimately  granted  to  the  executrix,  Mary  Ann  Freeman^ 
the  daughter-in-law  of  the  deceased,  on  the  5th  of  May  last. 

Upon  an  affidavit  of  these  facts, 

Phinn^  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  enter 
up  judgment  nunc  pro  tunc,  as  of  Michaelmas  Term  last. 

Quain  now  showed  cause. — There  is  no  pretence  for  making  this  rule 
absolute,  either  at  common  law,  or  under  the  statute  of  Charles.  The 
rule  is  thus  laid  down  in  Archbold's  Practice,  8th  edit.  p.  1015, — <(By 
*the  common  law,  if  any  one  of  the  parties  died  before  final 
judgment,  the  suit  abated.  But,  by  statute  17  Car.  2,  c.  8,  s. 
1,  in  all  actions,  personal,  real,  or  mixed,  the  death  of  either  party 
between  verdict  and  judgment  shall  not  be  alleged  for  error,  so  as  such 
judgment  be  entered  within  two  terms  after  such  verdict.  The  court 
will  in  general  permit  a  judgment  to  be  entered  nunc  pro  tunc,  where 
the  signing  of  it  has  been  delayed  by  the  act  of  the  court.  Therefore, 
if  a  party  die  after  special  verdict,  or  after  a  special  case  has  been 
stated  for  the  opinion  of  the  court,  or  after  a  motion  in  arrest  of  judg- 
ment, or  for  a  new  trial,  or  after  a  demurrer  set  down  for  argument, 
and  pending  the  time  taken  for  argument,  or  whilst  the  court  are  con- 
sidering their  judgment, — the  court  will  allow  judgment  to  be  entered 
up  after  his  death  nunc  pro  tunc,  in  order  that  a  party  may  not  be 
prejudiced  by  a  delay  arising  from  an  act  of  the  court.  But,  if  the 
judgment  was  not  entered  up,  by  reason  of  the  laches  of  the  plaintiff, 
or  those  representing  him,  or  by  reason  of  a  proceeding  in  the  common 
course  of  law,  as,  by  a  writ  of  error,  or  the  like ;  or,  if  some  prejudice 
would  arise  to  the  other  party  to  which  he  could  not  otherwise  be  subject, 
the  court  will  not  allow  the  judgment  to  be  so  entered  up.  In  fact,  they 
will  not  grant  such  leave  in  any  case,  except  where  the  party  entitled 
to  sign  judgment  has  been  prevented  so  doing,  by  reason  of  an  unavoid- 
able delay  occasioned  by  an  act  of  the  court.  Therefore,  where  a  verdict 
was  found,  subject  to  a  special  case,  to  be  agreed  on  between  the 
parties,  but  it  was  not  set  down  for  argument  until  after  the  death  of 
one  of  them,  against  whom  judgment  wfts  ultimately  given, — the  court 
refused  to  allow  judgment  to  be  entered  nunc  pro  tunc,  at  the  instance 
of  the  successful  party,  as  the  delay  in  setting  down  the  special 
case  could  not  be  considered  as  that  of  the  court."  Here,  the 
*application  is  not  made  within  two  terms :  the  award  was  made  r^AQQ 
in  Trinity  Term,  1851,  and  this  motion  was  not  made  until  ^ 
Trinity  Term,  1852 :  the  delay  has  not  arisen  from  the  act  of  the  court, 
but  from  the  laches  of  the  party;  for  the  court  cannot  allow  want 
of  means  to  take  up  the  award  to  be  an  excuse.  [JsRVls,  G.  J. — It 
was  the  defendant's  act,  in  entering  the  caveat,  which  prevented  the 
judgment  being  duly^entered.]    This  court  can  only  take  notice  of  a 
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delay  which  has  arisen  from  its  own  act.  [Mauls,  J.,  referred  to  Lan- 
man  v.  Lord  Audlej,  2  M.  &  W.  535. f]  Bvans  v.  Bees,  12  Ad.  k  B. 
167  (E.  G.  L.  B.  vol.  40),  4  P.  &  D.  36,  at  first  sight,  seems  to  be  an 
authority  in  favour  of  this  motion.  There,  the  defendant  obtained  a 
verdict  at  the  Spring  Assizes,  1839,  and  died  afterwards,  and  before 
Easter  Term,  1889.  In  that  term,  the  plaintiff  moved  for  a  new  trial, 
and  the  court,  having  taken  time  to  consider,  refused  the  rule  late  on 
the  last  day  of  Easter  Term.  Judgment  was  signed  for  the  defendant 
twelve  days  after  the  end  of  Trinity  Term,  1889 :  costs  were  taxed ; 
and  the  allocatur  was  obtained  on  the  12th  of  July,  1839,  immediately 
upon  which  the  entry  of  judgment  was  completed.  The  delay  was 
accounted  for  partly  by  the  length  of  time  requisite  for  preparing  the 
bill  of  costs,  the  cause  being  heavy,  and  partly  by  the  taxation  having 
been  suspended  by  a  summons  (which  was  discharged)  to  set  aside  the 
judgment  after  it  was  signed.  The  defendant's  administratrix  sued  out 
a  scire  facias  for  execution,  returnable  on  the  20th  of  November,  1839, 
but  was  served  on  the  19th  with  notice  of  the  allowance  of  a  writ  of 
error.  On  the  11th  of  January,  1840,  she  obtained  a  rule  to  enter 
judgment  nunc  pro  tunc,  as  of  Trinity  Term,  1839 ;  and  the  court  made 
the  rule  absolute,  considering  that  no  laches  was  imputable  to  the 
defendant's  administratrix,  and  that  the  delay  was  the  act  of  the 
court  (though  it  was  not  expressly  sworn  that  the  administratrix  had 
^notice  of  the  motion  for  a  new  trial) ;  and  that  the  discretion 
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of  the  court  was  not  limited  by  the  statute  17  Car.  2,  c.  8,  s.  1. 


The  judgment,  however,  explains  the  ground  of  the  decision,  viz.  that 
the  delay  arose  from  the  act  of  the  court,  and  not  from  the  laches  of  the 
party.  [Jbryis,  G.  J. — Your  client  took  up  the  award,  and  kept  it.] 
It  was  not  his  duty  to  give  the  plaintiff  notice,  when  he  found  the  award 
was  against  him.  [Maule,  J. — In  Evans  v.  Bees,  the  whole  delay  in 
effect  was  the  act  of  the  court.  They  took  time  to  consider  what  judg- 
ment should  be  given  upon  the  motion  for  a  new  trial ;  and  they  further 
delayed  while  deliberating  what  the  amount  of  the  costs  should  be.] 
That  is  precisely  the  distinction  between  that  case  and  the  present. 

Phinn^  in  support  of  his  rule.— *It  would  be  a  scandal  and  a  reproach 
to  the  law,  if  the  court  were  so  fettered  by  technical  rules  as  to  be  com- 
pelled to  discharge  this  rule.  What  are  the  facts  ?  A  verdict  is  taken 
for  the  plaintiff  at  the  Spring  Assizes,  subject  to  a  reference.  An 
award  is  made ;  but  owing  to  her  extreme  poverty,  the  plaintiff  is  unable 
to  take  it  up.  In  Michaelmas  Term,  it  is  for  the  first  time  brought  to  the 
knowledge  of  the  plaintiff's  attorney,  that  the  award  is  in  her  favour. 
The  plaintiff  dies.  The  defendant  enters  a  caveat,  in  order  to  put  her 
representative  to  all  the  expense  and  inconvenience  possible :  and  now 
he  relies  upon  a  technical  rule  of  the  court,  to  deprive  the  executrix  of 
the  fruits  of  the  verdict.  In  Evans  v.  Bees,  12  Ad.  k  E.  167  (E.  C.  L. 
K.  vol.  40),  4  P.  &  D.  86,  the  whole  of  the  delay  was  not  fairly  attributable 
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to  the  aot  of  the  conrt :  the  defendant  vas  unprepared  for  the  taxation  of 
eosta.  [JBBViSy  G.  J. — Have  you  any  authority  to  show  that  misconduct 
or  breach  of  faith  of  a  party  will  warrant  the  court  in  deviating  from 
the  strict  rule  ?  In  the  case  of  The  Fishmongers'  Company  v.  Robertson, 
8  C.  B.  970,  974  (R  C.  L.  R.  yol.  64),  Wilde,  ♦€.  J.,  says: 


(« Speaking  from  my  own  experience  of  some  forty  years,  I  must 
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say  I  never  knew  a  motion  of  this  sort  to  be  granted,  unless  where  the 
delay  had  been  the  act  of  the  court :  and  I  am  not  aware  of  any  instance 
in  the  books  where  that  rule  has  been  departed  from.  It  may  be  that 
the  court  would  grant  relief  in  this  way  in  a  case  of  misconduct  or 
breach  of  faith :  but  the  present  case  does  not  stand  upon  any  such 
ground."  That  would  rather  seem  to  show  that  the  power  of  the  court 
is  not  so  strictly  limited  as  the  cases  suggest.  Lord  Truro  had,  as  we 
all  know,  great  experience  in  matters  of  this  sort.]  All  technical  rules 
must  bend  to  do  substantial  justice  between  the  parties.  There  is  no 
value  in  any  technical  rule  which  does  not  tend  to  the  administration 
of  justice.  [Maule,  J.-^We  are  only  intrusted  to  administer  justice 
within  certain  limits.  We  cannot  overstep  our  jurisdiction  for  the  pur- 
%  pose  of  doing  what  is  called  substantial  justice.  The  only  instances  in 
which  the  courts  have  done  what  we  are  now  called  upon  to  do,  have 
been  where  the  court  itself  has  necessarily  been  incidental  to  the  delay. 
We  cannot  have  a  higher  authority  for  that  than  the  learned  person 
just  mentioned,  who  has  occupied  with  distinction  every  position  in  the 
profession,  from  that  of  attorney  to  that  of  Lord  Chancellor.  It  is 
impossible  to  conceive  how  any  man  can  be  conversant  with  practice, 
if  he  was  not.]  <<  Boni  judicis  est  ampliare  jurisdictionem,"  is  a  maxim 
that  may  well  apply  to  this  case.  [Mauls,  J. — «<  Actus  curiae  nemini 
gravabit,"  is  more  to  the  purpose.  Gresswell,  J. — It  is  laid  down  in 
2  Wms.  Saund.  72  p,  upon  the  authority  of  Copley  v.  Day,  4  Taunt. 
702,  and  Lawrence  v.  Hodgson,  1  Y.  &  J.  368,t  that  « judgment  can* 
not,  at  common  law,  in  any  case,  be  entered  nunc  pro  tunc,  unless  the 
delay  be  attributable  to  the  act  of  the  court."  Lawrence  v.  Hodgson 
is  very  much  like  'the  present  case.  There,  at  the  Spring  Assizes, 
1826,  a  cause  was  referred,  *a  verdict  having  been  taken  for  the  r^A^q 
plaintiff,  subject,  as  to  the  damages,  to  the  award,  and  the  arbi-  *- 
trator  published  his  award,  which,  in  the  Michaelmas  Term  following, 
was  set  aside ;  after  which,  in  Hilary  Term,  the  plaintiff  obtained  a  rule 
nisi  to  issue  execution  unless  the  defendants  would  consent  again  to 
I  r&fer  the  cause,  which  rule  was  discharged :  the  plaintiff  having  died  in 

September,  1826,  it  was  held  that  the  court  had  no  power  to  grant  an 
application  msde  in  Easter  "Term,  1827,  that  judgment  might  be  entered 
up  as  of  the  Michaelmas  Term  preceding.  And  Garrow,  B.,  said :  « I 
perfectly  understand  the  principle  upon  which  the  courts  have  per- 
mitted parties  to  enter  up  judgment  after  the  period  in  which  they 
could  legally  have  done  so  has  elapsed,  where  the  delay  originates  in 
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the  court,  and  but  for  which  delay  the  judgment  might  have  been  regu- 
larly entered.  Where  a  case  stands  over  for  argument  from  term  to 
term,  on  account  of  the  multiplicity  of  business  in  the  court ;  or  for 
judgment,  from  the  intricacy  of  the  question,  the  party  ought  not  to 
be  prejudiced  by  that  delay,  but  should  be  allowed  to  enter  up  his 
judgment  retrospectively,  to  meet  the  justice  of  the  case.  No  such 
facts,  however,  exist  in  this  particular  instance,  and  the  delay  is  imputa- 
ble alone  to  the  laches  of  the  party  interested  in  the  judgment ;  the 
rule,  therefore,  which  regulates  the  former  cases,  does  not  apply  to 
this ;  and,  as  it  is  not  within  the  operation  of  the  statute,  I  am  of 
opinion,  on  the  authority  of  Copley  v.  Day,  that  the  rule  should  be  dis- 
charged."] I  find  no  case  where  the  power  of  the  court  is  expressly 
limited  in  the  manner  suggested.  [Mattle,  J. — ^Tou  certainly  do  not 
cite  any  case  where,  upon  such  a  state  of  facts  as  is  presented  here,  the 
court  has  granted  the  application.]  The  defendant  has  wantonly  and 
vexatiously  entered  a  caveat.  It  is  contrary  to  the  policy  of  the  law 
to  permit  a  man  thus  to  take  advantage  of  his  own  wrong.  [Maulb, 
J. — Entering  a  caveat  was  *no  wrong.]    Vexatiously  suing  it 
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out  for  the  purpose  of  preventing  the  judgment  being  entered^ 


was.  [^Qiiain. — The  entering  the  caveat  is  altogether  beside  the  case. 
It  was  not  necessary  to  obtain  probate,  to  enable  the  party  to  sign 
judgment.] 

Jervis,  0.  J. — I  must  confess  that  I  have  most  unwillingly  brought 
my  mind  to  the  conclusion  that  this  rule  should  be  discharged ;  because 
I  think  it  is  the  duty  of  the  court  in  all  cases  to  the  utmost  of  its 
power  to  do  substantial  justice.  But  I  think  the  cases  cited  by  Mr. 
Quain  show  that  we  have  no  authority  to  do  that  which  is  prayed  here. 
By  the  death  of  the  plaintiff  between  verdict  and  judgment,  the  suit 
abates,  unless  the  judgment  is  entered  up  within  two  terms.  The  only 
instance  in  which  the  court  will  interfere  to  prevent  the  consequences 
which  ordinarily  attach  to  a  neglect  of  this  sort,  is,  where  the  delay 
has  been  occasioned  by  the  act  of  the  court  itself.  But  the  rule  upon 
which  they  proceed, — <<  Actus  curise  nemini  gravabit," — is  not  appli* 
cable  to  the  present  case.  I  much  regret  the  result :  but  I  feel  bound 
by  the  authorities ;  and,  in  deference  to  them,  as  well  as  to  the  opinions 
of  my  learned  Brothers,  I  think  this  rule  must  be  discharged. 

Maule,  J. — I  am  of  the  same  opinion.  I  agree,  that,  in  this  par 
ticular  case,  justice  would  be  better  administered  by  making  the  rale 
absolute,  than  by  discharging  it.  But  there  is  no  court  in  England 
which  is  intrusted  with  the  power  of  administering  justice  without 
restraint.  That  restraint  has  been  imposed  from  the  earliest  times 
And,  although  instances  are  constantly  occurring  where  the  courti 
might  profitably  be  employed  in  doing  simple  justice  between  the 
parties,  unrestrained  by  precedent  or  by  any  technical  rule,  the  law  hat 
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wisely  considered  it  inoonyenient  to  confer  ♦such  power  upon 
those  whose  duty  it  is  to  preside  in  courts  of  justice.  The  pro- 
ceedings of  all  courts  must  take  a  defined  course,  and  be  administered 
according  to  a  certain  uniform  system  of  law,  which  in  the  general 
result  is  more  satisfactory  than  if  a  mt>re  arbitrary  jurisdiction  was 
given  to  them.  Such  restrictions  have  prevailed  in  all  civilised 
countries ;  and  it  is  probably  more  advantageous  that  it  should  be  so, 
though  at  the  expense  of  some  occasional  injustice.  The  only  court  in 
this  country  which  is  not  so  fettered,  is,  the  supreme  court  of  the 
legislature.  I  think,  that,  if  we  were  to  allow  judgment  to  be  entered 
in  this  case  nunc  pro  tunc,  we  should  be  doing  it  without  any  such 
ground  as  the  court  has  acted  upon  in  other  cases.  It  is  an  established 
principle  of  law  that  the  act  of  the  court  shall  injure  no  one, — such  as 
the  court's  taking  time  to  deliberate  on  its  judgment.  That  is  the 
ground  upon  which  all  the  cases  are  to  be  supported :  there  is  no  other 
definite  or  tangible  ground.  Whatever,  therefore,  may  be  the  particular 
hardship  or  inconvenience  in  thid  case,  I  think  we  are  bound  by  the 
decided  cases,  and  the  principles  of  law  applicable  thereto,  to  discharge 
this  rule. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  We  clearly  have 
no  authority  to  grant  this  application.  The  court  has  no  jurisdiction 
to  order  a  judgment  to  be  entered  as  of  any  term,  if  the  party  is  not 
by  law  entitled  to  it.  It  was  a  common  expression  of  the  late  Chief 
Justice  Tindal,  that  the  course  of  the  court  is  the  practice  of  the  court* 
We  may  assume  it  to  be  the  course  and  practice  of  the  court  to  allow 
judgment  to  be  entered  up  nunc  pro  tunc :  but  that  assumes  that  the 
party  was  in  a  condition  at  the  time  of  which  it  is  proposed  that  the 
judgment  should  be  entered,  to  claim  the  decision  of  the  court.     I  can 
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very  well  understand  ♦the  principle  upon  which  a  party  is  held 
entitled  to  be  placed  in  the  same  position  in  which  he  was  at  the 
time  he  had  a  right  to  ask  for  judgment, — the  delay  being  for  the  con- 
venience of  the  court.  The  maxim  «  Actus  curiae  nemini  gravabit,"  ia 
founded  upon  justice  and  good  sense ;  and  affords  a  safe  and  certain 
guide  for  the  administration  of  the  law.  If  once  we  suffer  ourselves 
to  be  induced  by  considerations  of  hardship  in  the  particular  case  to 
deviate  from  that  rule,  we  shall  not  know  where  to  stop,  being  without 
any  certain  guide.  No  court  is  so  arbitrary  or  so  unsatisfactory  as  that 
which  is  unfettered  by  precedent  and  principle.  I  fear  to  take  so  large 
a  step  as  that  which  this  rule  calls  upon  us  to  take,  having  no  firm 
foundation  to  rest  upon. 

Talfoubd,  J. — I  am  of  the  same  opinion.  There  is  neither  principle 
>er  precedent  for  this  application :  and,  though  I,  in  common  with  the 
rest  of  the  Court,  deplore  the  result,  I  think  we  ought  not  to  be  induced 
by  oar  desire  to  do  aubstantial  justice  in  the  individual  case,  to  depart 
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from  those  general  principles  which  are  the  only  safe  guides  for  the 
administration  of  the  law. 

Quain  sabmitted,  that,  inasmuch  as  the  application  had  been  judicially 
pronounced  to  be  without  principle  or  precedent,  the  rule  shoukl  be  dia^ 
charged  with  costs. 

Maulb,  J. — ^You  shall  have  your  costs  of  this  motion  if  you  will  pay 
the  money  awarded ;  otherwise  not. 

Rule  discharged,  without  costs. 


*416]  *WINCH  V.  WILLIAMS.    June  11. 

A  rale  to  Boow  eanse  whj  a  yerdiot  for  the  defendant,  or  a  nonniit^  shoold  not  be  entered,  in  a 
eaase  which  had  been  sent  for  trial  before  the  assessor  of  the  Passage  Court  at  Liverpool,  under 
the  3  A  4  W.  4,  o.  42,  s.  17»  was  drawn  np  "  on  reading  the  writ  of  trial,  the  assessor's  notes, 
and  the  affidavit  rerifying  the  same."  In  this  affidayit,  the  deponent  described  himself  ai 
«  Thomas  Henry  Sanger,  clerk  to  Edward  James,  Esq.,  barrister  at  law,  and  assessor  of  the 
Court  of  Passage  of  the  borough  of  Lirerpool,"  without  giving  his  place  of  residence : — Held, 
that  the  affidavit  was  insufficient;  and  that,  without  an  affidavit  verifying  the  notes,  there  were 
no  materials  upon  which  the  court  could  entertain  the  motion. 

This  was  an  action  tried  before  the  assessor  of  the  Court  of  Passage 
at  Liverpool,  by  writ  of  trial,  pursuant  to  the  statute  3  &  4  W.  4,  c.  42, 
8. 17.  A  verdict  having  been  found  for  the  plaintiflf,  subject  to  a  motion 
to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  upon  a  point  of  law 
reserved, 

Bi/kSy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accord- 
ingly. The  rule  was  drawn  up  ^^  on  reading  the  writ  of  trial,  a  copy  of 
the  assessor's  notes  of  the  trial,  and  the  affidavit  verifying  the  same." 
In  the  affidavit  the  deponent  described  himself  as  "Thomas  Henry 
Banger,  clerk  to  Edward  James,  Esq.,  barrister-at-Iaw,  and  assessor  of 
the  Court  of  Passage  of  the  borough  of  Liverpool,"  without  giving  his 
place  of  residence. 

Birnie^  for  the  plaintiiT,  upon  the  authority  of  Daniels  v.  May,  5  Dowl. 
P.  C.  88,  and  Elton  v.  Martindale,  5  D.  &  L.  248,  objected  that  the 
affidavit  verifying  the  assessor's  notes  was  defective,  inasmuch  as  it 
omitted  to  state  the  deponent's  place  of  residence,  and  therefore  coald 
not  be  read.  [Maule,  J. — ^Was  any  affidavit  necessary  ?  Cresswell, 
J. — The  rule  reqiiiring  the  affidavit  was  made  in  Easter  Term,  4  W.  4 
(see  4  Moore  &  Scott,  484) ;  and  it  provides,  "  that,  upon  all  motions 
respecting  causes  tried  before  sheriflfs  or  judges  of  inferior  courts  of  record^ 
pursuant  to  the  statute  3  &  4  W.  4,  c.  42,  ss.  17,  18,  the  party  making 
*4171  ^^^  application  to  the  court  ^above  must  produce  an  examined 
^  copy  of  the  notes  of  the  sheriff  or  his  deputy,  or  of  the  judge 
who  tried  the  cause,  together  with  an  affidavit  verifying  such  to  be  a  true 
copy ;  and  also,  in  cases  where  no  counsel  has  been  retained  to  conduct 
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the  cause  or  defence  in  the  court  below,  an  affidavit  setting  forth  the 
cause  or  nature  of  the  application."  Jervis,  C.  J. — Does  that  rule 
apply  to  the  Court  of  Passage  ?]  It  applies  to  all  cases  tried  before  any 
inferior  jurisdiction  under  the  powers  of  the  8  &  4  W.  4,  c.  42,  s.  17. 
[Crbsswbll,  J. — In  Metcalf  v.  Parry,  2  Dowl.  P.  C.  689,  Patteson,  J., 
compelled  the  sheriff  to  pay  the  costs  incurred  in  consequence  of  his 
under-sheriff's  refusal  to  furnish  his  notes  taken  on  the  trial  of  an  issue.] 

ByleSy  Serjt.,  and  Unthankj  in  support  of  the  rule. — The  rule  of 
Easter  Term,  4  W.  4,  was  not  acted  upon  in  the  case  of  the  late  Serjt. 
Arabin,  who  invariably  declined  to  furnish  notes.  It  may  be  that  the 
eourt  may  compel  a  sheriff,  over  whom  it  has  a  general  jurisdiction,  to 
furnish  notes ;  but  the  same  reasoning  can  hardly  apply  to  the  judge  of 
a  court  of  this  sort.  It  may,  therefore,  be  taken  as  if  the  rule  were 
drawn  up  on  reading  the  writ  of  trial,  and  the  endorsement  thereon  only. 
[Jervis,  C.  J. — Have  we  not  a  special  jurisdiction  over  an  inferior  court 
to  which  we  have  directed  a  writ  of  trial  ?]  The  court  will  not  allow 
justice  to  be  defeated  for  the  want  of  an  affidavit  of  this  sort.  The 
object  of  the  rule  of  Hilary  Term,  2  W.  4,  reg.  I,  s.  5,  which  requires 
that  ^'  the  addition  of  every  person  making  an  affidavit  shall  be  inserted 
therein,"  is,  merely  to  establish  the  identity  of  the  party :  and  it  is  in 
many  cases  departed  from  in  its  strictness :  for,  instance,  when  the  depo- 
nent is  either  plaintiff  or  defendant  in  the  cause,  no  further  description 
of  him  is  required,— Shirer  v.  Walker,  8  Scott  N.  R.  286,  2  M.  4;  G. 
917  (E.  C.  L.  R.  vol.  40) ;  so,  where  the  *deponent  is  clerk  to  an  r^^-io 
attorney,  it  is  enough  for  him  to  describe  himself  as  *'  clerk  to  A.  *- 
B.,  of,"  &c., — Strike  v.  Blanchard,  6  Dowl.  P.  C.  216.  Here,  the  depo- 
nent describes  himself  as  clerk  to  the  judge  of  the  court.  [Maulr,  J. — 
No :  he  does  not  describe  himself  as  clerk  in  the  official  capacity  of  Mr. 
James.] 

Jbrvis,  C.  J. — "  A.  B.,  clerk  to  C.  D.,  defendant's  attorney,"  is  not 
a  sufficient  description  of  a  deponent :  Daniels  v.  May,  6  Dowl.  P.  C.  83. 
So,  '^  H.  B.,  clerk  to  the  above-named  defendant,"  is  not  a  sufficient 
description, — ^Elton  v.  Martindale,  6  D.  &  L.  248.  I  think  we  are  bound 
by  these  decisions  to  hold  that  this  affidavit  is  insufficient :  and,  if  so,  we 
have  granted  a  rule  upon  reading  an  affidavit  which  ought  not  to  have 
been  read.  A  technical  objection  (a)  is  thus  made  by  another  technical 
objection  which  must  prevail. 

The  rest  of  the  court  concurring.  Rule  discharged. 

(a)  The  rule  wm  moved  on  the  groand  thfti  the  aeUon,  whieh  wm  an  ooUon  of  MfumpeU  for 
money  lent»  money  paid,  and  for  money  found  due  upon  an  aeeonnt  stated,  ought  to  have  been  a 
^eoial  aoUon  upon  a  gnanuitee. 
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*£DWABDS  and  Another,  Assignees  of  RICHARD  PARKER, 
a  Bankrupt,  v.  THE  GREAT  WESTERN  RAILWAY  COM- 


PANY.   MayZl. 

lo  an  action  bj  a  oarrier  againat  a  raUway  company,  to  recover  back  czceisire  and  nneqaal 
cfaargM  made  npon  bim  for  tbe  oonTCyanoe  of  hU  goods,  a  Tcrdiet  waa  entered  for  tbe  plaiiH 
tiff,  for  10,000^,  nbjeot  to  a  special  case  to  be  settled  by  a  barrister,  who,  in  the  «mnI  of  cJU 
eourt  deciding  in  favour  of  the  pUnntiff^  was  by  the  order  of  reference  empowered  to  direct  for 
what  amount  the  verdict  should  be  entered,  and  to  whom  the  canse  and  all  matters  in  differ- 
ence  between  the  parties  were  referred,  subject  to  the  special  case, — (he  costs  "  of  the  action" 
to  abide  the  event  of  the  award,  and  the  costs  "of  and  incident  to  the  reference  and  award"  to 
be  in  tbe  discretion  of  the  arbitrator. 

The  special  case,  as  settled  by  the  referee,  divided  the  plaintiff's  claim  into  six  several  heads; 
and,  the  court  having  decided  in  the  plaintiff's  favour  npon  four  of  them,  and  for  the  defend- 
ants on  the  rest  of  the  case,  the  matter  went  back  to  the  arbitrator,  who  ultimately  directed 
that  the  verdict  should  be  entered  for  the  plaintiff  for  31 1&/.,  and  that  so  much  of  tbe  issue  as 
related  to  that  sum  should  be  found  for  the  plaintiff,  and  the  residue  thereof  for  the  defendant : 
and  he  further  directed  that  all  the  costs  of  and  incident  to  the  reference  and  award  should  be 
paid  by  the  defendants : — 

Held,  that  the  costs  of  the  attendances  before  the  referee  to  settle  the  special  ease,  were  eo«to  im 
ike  eauee ;  and  therefore  that  the  master  was  Justified  in  apportioning  them  according  to  the 
decision  of  the  court  upon  the  several  heads  of  claim  in  the  special  ease. 

The  company's  act  of  incorporation,  5  A  6  W.  4,  c  cvii.,  s.  223,  requiring  thai  they  should  have 
a  notice  of  action, — the  plaintiff,  at  great  labour  and  expense,  prepared  and  delivered  a  notice 
accompanied  by  voluminous  accounts  of  the  several  packages  npon  which  the  overcharges  were 
alleged  to  have  been  made,  together  with  the  dates  and  other  particulars.  The  master  having 
allowed  the  plaintiff  100/.  for  the  preparation  of  the  notice  and  the  accompanying  acconnta» 
and  170{.  for  one  fair  copy  only: — The  Court,  on  the  plaintiff's  motion,  refused  to  order  a 
review  of  Ihe  taxation,  on  the  ground  that  the  allowance  for  preparing  the  notice  was  inade^ 
quate,  and  that  turn  fair  copies  should  have  been  allowed :  and  afterwards,  upon  the  defendants' 
motion, — ^post,  p.  434,-— directed  a  review,  on  the  ground  that  tbe  100/.  was  an  exeeteive  allow- 
ance, inasmuch  as  this  was  an  expense  necessarily  incurred  by  the  plaintiff  in  preparing  him- 
self to  bring  the  action. 

The  master  also  disallowed  a  charge  of  5ML  17«.  id,  for  a  voluminous  notice  to  admit,  pursuant 
to  the  rule  of  HiUry  Term,  2  W.  4,  r.  20,  setting  forth  descriptions  of  upwards  of  21,000 
tickets  and  receipts  for  goods  carried  by  tbe  company  for  the  plaintiff  and  moneys  paid  on 
account  thereof: — Held,  that  the  master  had  exercised  a  sound  discretion  in  so  doing, — ^the 
notice,  though  apparently  in  strict  compliance  with,  l>eing  virtually  in  fraud  of,  the  rule  of 
court. 

This  was  an  action  of  debt  brought  by  the  plaintiffs,  as  assignees  of 
Richard  Parker,  a  bankrupt,  who  had  carried  on  the  business  of  a 
carrier,  to  recover  the  amount  of  overcharges  paid  by  Parker  to  the 
defendants,  for  the  carriage  of  goods  by  them,  as  common  carriers,  on 
the  Great  Western  Railway,  for  Parker,  between  the  1st  of  May,  1844, 
and  the  Slst  of  May,  1846 ;  such  overcharges  having  been  made  partly 
by  charging  Parker  more  than  was  warranted  by  the  proper  construction 
M^O!  ^^  *^^^  printed  scale  of  charges  for  the  carriage  of  goods  fixed 
-*  and  bsued  by  the  company  under  the  powers  of  their  acts  of 
parliament,  and  partly  by  charging  him  more  than  they  charged  to 
tradesmen  and  others  not  carriers,  under  circumstances  which  the  com- 
pany contended  were  unlike  the  circumstances  under  which  they  carried 
goods  for  Parker,  but  which  this  court,  upon  the  argument  of  the  special 
case  hereinafter  mentioned,  considered  to  be  >«  like  circumstances"  m 
point  of  law. 
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A  month  before  action  brought,  the  plaintiffs  gave  the  defendants  a 
notice  of  action,  pursuant  to  the  22Sd  section  of  the  company's  act  of 
incorporation,  5  &  6  W.  4,  c.  cvii.,  referring  to  and  accompanied  by 
forty-one  books  of  account  containing  the  full  particulars  of  the  severtd 
overcharges,  consisting  of  many  thousand  items,  exceeding  in  the  whole 
fifteen  thousand  folios. 

The  particulars  of  demand  delivered  with  the  declaration,  stated, 
« that  the  action  was  brought  to  recover  63202.  7«.  9d.  for  moneys  over- 
charged by,  and  paid  to,  the  defendants  by  the  said  Richard  Parker 
upon  or  in  respect  of  the  carriage  of  certain  goods  carried  by  the 
defendants  for  the  said  Richard  Parker,  between  the  month  of  May, 
1844,  and  May,  1846,  and  before  he  became  bankrupt, — the  full  par- 
ticulars whereof  were  contained  in  the  notice  of  action  duly  served 
upon  the  secretary  of  the  defendants  before  the  commencement  of  this 
suit,  and  in  certain  books  or  accounts  which  accompanied  and  were 
delivered  with  such  notice." 

The  form  of  the  notice  of  action  and  books  of  account  was  settled  by 
counsel,  who  was  of  opinion  that  the  particulars  contained  in  the  books 
of  account  were  necessary  to  be  given,  in  order  to  enable  the  defend- 
ants to  judge  to  what  amount,  if  any,  they  had  overcharged  Parker, 
and  to  tender  amends  if  they  thought  proper  so  to  do. 

*Notice  to  inspect  and  admit  numerous  documents  was  given  i-^^oi 
to  the  defendants ;  and,  in  order,  as  it  was  said,  to  avoid  the  ^ 
inconvenience  and  expense  of  the  great  length  to  which  such  notice 
would  have  extended  if  the  several  documents  had  been  described  therein, 
the  notice  was  accompanied  by  lists  specifying  the  documents,  and  which 
lists  were  referred  to  in  and  formed  part  of  such  notice.  The  originals 
of  some  of  these  documents  were  in  the  possession  of  the  defendants : 
they  consisted  of  ticking-off  notes,  or  carriers'  declarations,  and  receipts, 
relating  to  the  goods,  and  the  charges  in  question  in  the  action,  and 
amounted  in  number  to  upwards  of  twenty-one  thousand,  many  of  them 
having  been  made  out  by  different  persons,  and  under  different  systems 
of  charging,  and  each  of  them  relating  to  a  distinct  lot  of  goods  going 
from  and  to  various  stations  on  the  defendants'  railway ;  and  which  the 
plaintiffs  were  advised  were  material  and  necessary  evidence  in  support 
of  their  claim. 

The  defendants  not  having  consented  within  forty-eight  hours  to  make 
the  admissions  specified  in  the  above  notice,  or  any  of  them,  the  plain- 
tiffs took  out  a  summons  calling  upon  the  defendants,  in  the  usual  form, 
to  show  cause  why  they  should  not  consent  to  make  such  admissions, 
or,  in  case  of  refusal,  be  subject  to  the  costs  of  proof.  This  summons 
was  heard  before  Maule,  J.,  on  the  28d  of  June,  1849,  when  his  lord- 
ahip  ordered,  that,  unless  the  defendants  should,  on  or  before  Tuesday 
then  next,  elect  to  admit,  and  give  notice  to  the  plaintiffs'  attorney 
that  they  would  admit,  all  or  any  of  the  said  documents  in  the  said 
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notice,  the  costs  of  proving  the  said  documents,  or  such  of  them  as 
they  should  refuse  to  admit,  should  be  paid  by  the  defendants.  The 
defendants  afterwards  elected  to  admit  all  the  documents  mentioned  in 
the  notice,  with  certain  exceptions ;  but  the  learned  judge  made  no 
*AQ91  order  respecting  the  costs  '''of  the  application,  and  the  costs  of 
''-'  the  production  and  inspection  of  the  documents  mentioned  in 
the  notice. 

The  cause  came  on  to  be  tried  before  Wilde,  C.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1849,  when  a  verdict  was  entered  for 
the  plaintifis,  by  consent,  debt  10,000Z.,  damages  20001.,  costs  40«., 
subject  to  a  special  case,  to  be  settled  by  W.  A.  Rew,  Esq.,  who,  in 
the  event  of  the  court  deciding  in  favour  of  the  plaintiffs,  was  thereby 
empowered  to  direct  for  what  amount  the  verdict  should  be  entered, 
and  to  whom  the  catise^  and  all  matter9  in  difference  between  the  partie$f 
were  thereby  referred,  subject  to  the  special  case ;  the  costs  of  the 
action,  to  be  taxed,  to  abide  the  event  of  the  award,  and  the  costs  of 
and  incident  to  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator. 

The  arbitrator  proceeded  to  take  evidence,  and  about  thirty  meetings 
were  held  before  he  settled  the  special  case.  The  special  case  was  at 
length  settled,  and  delivered  to  the  parties  in  Trinity  Vacation,  1851. 
It  divided  the  claim  of  the  plaintiffs  into  six  several  heads, — the  first 
four  being  claims  in  respect  of  alleged  excessive  or  unequal  charges 
made  by  the  company  for  the  carriage  of  Parker's  goods, — the  fifth,  a 
claim  for  compensation  for  assistance  afforded  to  the  company  by  Par- 
ker's men,  in  the  weighing,  loading,  and  unloading  of  the  goods, — and  the 
sixth,  a  claim  for  interest  upon  the  alleged  overcharges. 

The  special  case  was  argued  in  Michaelmas  Term,  1851,  when  the 
court  decided  in  favour  of  the  plaintiffs  upon  the  first  four  heads  of 
claim,  and  for  the  defendants  upon  the  fifth ;  and,  as  to  the  sixth,  they 
held  that  the  arbitrator  might,  if  he  thought  fit,  under  the  submission 
of  <<  all  matters  in  difference,"  award  the  plaintiffs  interest, — vide  11 
0.  B.  588  (E.  C.  L.  R.  vol.  78). 

The  case  then  went  back  to  the  arbitrator,  who,  after  having  held 
^Aov]  three  or  four  meetings  to  ascertain  the  '''amount  for  which  the 
-'  verdict  should  be  entered,  on  the  13th  of  February,  1852,  made 
his  award,  whereby  he  directed  that  the  verdict  should  be  entered  for 
the  plaintiib  for  81151.  debt,  la.  damages,  and  40«.  costs ;  and  that  so 
much  of  the  issue  as  related  to  the  sum  of  8115^  should  be  found  for 
the  plaintiffs,  and  the  residue  thereof  for  the  defendants ;  and  that  «all 
the  costs  of  and  incident  to  the  reference  and  award  should  be  paid  and 
borne  by  the  defendants." 

Upon  the  taxation  of  costs,  the  plaintiffs  claimed,  in  respect  of  the 
notice  of  action  and  books  of  account,  the  following  items: — 
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"  Drawing  forty-one  books  of  Boeoant,  being  for  oTereharges,  eontaining  fixU 

particulars  of  claims,  folios  15,336  and  upwards 776'  15    0 

"  Two  copies  thereof  in  duplloate,  one  to  deUrer  with  notice,  and  the  other  to 

prove  on  trial .  511    8    4 

**  Paid  for  paper,  raling,  and  printing  beading  to  the  books       .        .        .        .  37  11    6 

"  Instmctions  for  notice  of  aotion 0  13    4 

"  Drawing  very  special  notice  with  reference  to  the  particulars  of  claims  and 
demands,  and  copy  for  counsel  to  settle,  fo.  22 19    4* 

The  attorney  for  the  defendants  contended  before  the  master,  that 
no  notice  of  action  tt as  necessary ;  that  the  228d  section  of  the  5  &  6 
W.  4,  c.  CYii.,  was  repealed  by  the  7  Vict.'c.  iii. ;  and  that,  if  notice  of 
action  was  necessary,  the  books  of  account  were  unnecessary,  and  that 
therefore  a  nominal  sum  only  should  be  allowed  for  the  costs  of  the  no- 
tice.    The  master  allowed  as  follows : — 

« Preparing  the  books,  at  folios  10,000 100    0  0 

« One  fair  copy 170    0  0 

"  Paid  for  paper,  printing  heading,  Ac •        .        •  35    0  0 

[Less  52.  in  respect  of  the  portion  of  the  dalm  not  recovered.] 

"  Drawing  notice  of  aotion,  Ac 12  0" 

*The  plaintiffs  claimed  in  respect  of  the  notice  to  inspect  and  r^AOA 
admit,  and  the  lists  of  documents  therein  referred  to,  the  follow-  '- 
ing  items : — 

'<  Drawing  list  (Xo.  1)  referred  to  in  notice  to  admit,  being  the  declarations 
required  by  the  defendants  to  be  signed  by  the  carriers,  and  filled  up  by  Mr. 
Parker,  containing  the  description  of  the  goods,  with  the  names  of  the  persons  to 
whom  they  were  to  be  ultimately  deliyered,  and  the  several  weights,  Ac,  before 
the  goods  would  be  received  by  the  defendants  at  the  stations  of  transit,  up  to 
^the  2d  ofAugnst^  1845,  folios  3154 .        .       157  14    0 

**  Drawing  list  (No.  1,  a)  referred  to  in  notice  to  admit,  being  the  receipts 
signed  by  the  servants  of  the  defendants  for  the  goods  delivered  to  them  between 
the  3d  of  August,  1845,  and  31st  of  May,  1848,  foUos  3570  .  .        178  10    8 

"  Two  copies  of  the  whole  in  duplicate,— one  to  deliver,  and  one  to  prove  on 
the  trial,  vis.,  notice  to  admit,  fo.  18,  to  produce,  fo.  8,  list  Nc  1,  fo.  3154,  Ko. 
1,  a,  fo.  3570,  Kc  2,  fo.  18,  No.  3,  fc  8,— total,  foUos  6769 225  12    8 

"  Paper  paid  the  whole 500* 

The  master  allowed  in  respect  of  the  notice  to  inspect  and  admit,  the 
following  sums  only : — 

"  Drawing  notice  to  inspect  and  admit,  very  special,  referring  to  several  lists 
of  documents  numbered  and  marked  respectively  as  set  forth  in  the  notice,  fo.  16, 

and  copy  for  counsel  to  settle 114 

'*  Drawing  notice  to  produce,  and  copy 0  12    0 

"  Instructions  to  counsel  to  settle  both 0  13    4 

<<  Paid  his  fee,  and  clerk 136 

"Attending  him 0    3    4» 

The  master  refused  to  allow  the  above  items  of  151L  14«.,  178/.  10«. 
8c2.,  225L  12«.  8(2.,  and  5/.,  on  the  ground  that  the  lists  of  documents 
were  not  necessary. 

He  further  disallowed  to  the  plaintiffs  all  the  costs  incurred  by  them 
of  and  incident  to  the  portion  of  their  demand  comprised  in  the  fifth 


and  sixth  heads  of  claim  ^mentioned  in  the  special  case,  in  respect 
of  which  the  plaintiffs  did  not  recover  in  the  action, — up  to  the 
time  of  the  judgment  of  the  court  upon  the  hearing  of  the  special  case; 
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and  he  allowed  to  the  defendants  their  costs  of  and  incident  to  those 
two  heads  of  claim  up  to  the  same  period ;  on  the  ground  that  all  the 
costs  of  the  meetings  before  the  arbitrator  up  to  the  time  of  the  hearing 
of  the  special  case,  and  the  judgment  thereon,  were  costs  in  the  actianj 
and  that  the  reference  did  not  commence  until  after  the  judgment ; 
although  it  was  contended  before  the  master,  on  behalf  of  the  plaintiffSi 
that  the  costs  of  all  the  meetings  before  the  arbitrator,  as  well  before 
as  after  the  judgment  of  the  court  on  the  special  case,  were  costs  <<  of 
and  incident  to  the  reference  and  award,"  and  not  costs  in  the  action, 
and  that  the  plaintiffs  were  entitled  to  the  whole  of  such  costs. 

J.  BrotPUf  for  the  plaintiffs,  moved  for  a  rule  to  show  cause  why  the 
master  should  not  review  his  taxation.  The  charge  for  the  preparing 
the  notice  of  action  was  improperly  reduced.  The  defendants'  act  of 
incorporation,  5  &  6  W.  4,  c.  cvii.,  s.  223,  enacts  <«  that  no  action,  suit, 
or  information,  nor  any  other  proceeding,  of  what  nature  soever,- shall 
be  brought,  commenced,  or  prosecuted  against  any  person,  for  anything 
done,  or  omitted  to  be  done,  in  pursuance  of  this  act,  or  in  the  execution 
of  the  powers  or  authorities,  or  any  of  the  orders  made,  given,  or 
directed  in,  by,  or  under  this  act,  until  twenty  days'  previous  notice  in 
writing  shall  be  given  by  the  party  intending  to  con^mence  and  prose- 
cute such  action,  suit,  information,  or  other  proceeding,  to  the  intended 
defendant.*'  In  Kent  v.  The  Great  Western  Railway  Company,  3  C.  B. 
714  (E.  C.  L.  B.  vol.  54),  4  D.  &  L.  481,  the  costs  of  a  similar  notice 
were  held  to  have  been  properly  allowed ;  but  the  court  refused  to  enter 
upon  the  question  of  amount.  A  notice  being  necessary,  it  would  be 
*42l)1  *^^^^  ^^  ^^^  ^^^  company  one  that  would  give  them  no  informa- 
-^  tion  as  to  the  nature  and  amount  of  the  claim  made  upon  them. 
[Jebvis,  C.  J. — It  seems  to  me  that  you  might  as  well,  in  a  notice  of 
action  against  a  magistrate,  give  every  item  of  a  doctor's  bill.]  This 
precise  question  has  never  yet  been  presented  to  the  court.  [Jervis, 
C.  J. — Do  you  find  any  case  where  it  has  been  held  that  particulars 
of  demand  may  be  dispensed  with,  where  a  notice  of  action  has  been 
given  ?]  No.  The  224th  section  of  the  act  shows  the  object  of  re- 
quiring the  notice  of  action ;  (a)  and  that  object  could  not  be  attained 
unless  the  notice  was  specific.  If  the  overcharges  complained  of  had 
extended  over  a  short  period  only,  the  necessary  details  would  not  have 
appeared  so  startling  as  the  aggravated  enormity  of  the  company's 

(a)  Tb»t  teotion  enacts  "  that  no  plaintiff  shaU  reeo?er  in  any  action  for  any  irregularitj, 
trespass,  or  other  wrongful  proceeding  made  or  committed  in  the  execution  of  this  act»  or  in, 
vnder,  or  by  rirtue  of  any  power  or  authority  hereby  gireni  if  tender  of  sniBeient  amends  shall 
have  been  made  by  or  on  behalf  of  the  party  who  ehaU  hare  oommitted  such  irregularity,  tres- 
pass, or  other  wrongful  proceeding,  before  such  action  brought;  and,  in  case  no  tender  shall 
have  been  made,  it  shall  be  lawfiil  for  the  defendant  in  any  such  aeUon,  by  leave  of  the  oonrt 
where  such  action  shall  depend,  at  any  time  before  issue  Joined,  to  pay  into  oourti  such  sum  of 
money  as  he  shall  think  fit;  whereupon,  such  proceedings,  order,  and  abjudication  shall  be  had 
and  made  In  and  by  such  court,  as  in  other  actions  where  defendaata  are  allowed  to  pay  money 
iBtoeoort.'' 
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extortion  now  makes  them  appear.  There  are  many  authorities  to  show 
that  a  notice  of  action  mnst  be  specific.  Thus,  in  Martins  t;.  Upcher, 
3  Q.  B.  662  (E.  C.  L.  R.  vol.  48),  2  Gale  k  D.  716,  it  was  held,  that  a 
notice  of  action  to  a  magistrate,  under  stat.  24  6.  2,  c.  44,  s.  1,  must 
specify  the  place  at  which  the  act  complained  of  occurred ;  it  is  not 
enough  that  it  names  the  day:  and  the  omission  is  not  cured  by.tho 
magistrate's  pleading  a  tender  of  amends,  under  s.  2.  *[Maule,  r^^oy 
J. — There,  the  act  requires  that  the  causes  of  action  >^  shall  be  ^ 
clearly  and  explicitly  contained"  in  the  notice.  Here,  the  act  contains 
a  simple  provision  that  you  shall  not  bring  an  action  until  after  twenty 
days'  notice  of  your  intention  to  do  so  shall  have  been  given.]  In 
Freeman  v.  Line,  2  Ghitt.  Rep.  678, — which  was  cited  in  Martins  v. 
Upcher, — ^a  road  act  (16  0.  8,  c.  Ixxx.)  enacted  that  no  action  or  suit 
should  be  commenced  for  anything  done  in  pursuance  of  the  act,  until 
twenty-one  days'  notice  should  be  thereof  given  to  the  clerk  of  the 
trustees :  an  action  was  brought  for  taking  toll  in  respect  of  things 
exempted ;  and  the  notice  stated  the  intended  action  to  be,  <«  for  de- 
manding  and  taking  of  me  toll  for  and  in  respect  of  certain  matters 
and  things  particularly  mentioned  and  exempted  from  the  payment  of 
toll,  in  and  by  a  certain  act  of  parliament,  intituled,  &c. :"  and  this 
was  held  to  be  too  uncertain.  So,  in  Breese  v.  Jerdein,  4  Q.  B.  585 
(E.  C.  L.  R.  vol.  45),  2  Gales  k  D.  720,  n.,  it  was  held,  that  a  notice 
of  action  against  an  officer  of  the  metropolitan  police,  under  the  10  G. 
4,  c.  44,  8.  21,  must  specify  the  time  and  place  of  committing  the  act 
complained  of.  [Jervis,  G.  J. — I  think  the  sum  already  allowed  is 
much  too  large.  The  plaintiffs  must  have  ascertained  the  amount  of 
the  alleged  overcharges  before  they  thought  of  bringing  the  action.] 
It  is  sworn  that  the  making  out  of  the  account  of  the  overcharges 
occupied  ten  or  twelve  clerks  during  a  large  portion  of  three  years. 
[Maule,  J. — The  expense  of  acquiring  information  necessary  to  enable 
a  party  to  commence  an  action,  is  never  allowed.(a)] 

The  master  allowed  only  the  cost  of  making  one  fair  copy  of  the 
notice.  The  plaintiffs  were  clearly  entitled  to  a  fair  copy  to  keep,  so 
as  to  be  able  to  produce  it  in  evidence,  if  necessary.  [Jervis,  0.  J.— 
The  master  says  *he  considered  the  draft  sufficient  for  that  r^^AOQ 
purpose.  I  cannot  say  that  there  is  any  practice  upon  the  sub-  ^ 
ject.  Mauls,  J. — ^The  draft  was  good  enough.]  If  the  action  had 
been  brought  for  a  week's  extortion,  instead  of  two  years',  the  extra 
copy  would  have  been  allowed  as  a  matter  of  course.  [Maule,  J. — 
Very  possibly.] 

Then,  as  to  the  notice  to  inspect  and  admit, — it  was  necessary  to 
aend  the  defendants  a  list  of  the  declarations  and  receipts  which  they 
were  required  to  admit.     Without  such  notice,  the  plaintiffs  would  have 

(a)  Sm  Pilgrim  V.  The  Soathampton  and  Doreheatar  RaOiriy  CompMiyy  S  C.  B.  25  (E.  C.  In 
B.  ToL  66). 
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been  deprived  of  the  costs  of  proving  these  several  documents  on  the 
trial,  by  the  rule  of  Hilary  Term,  4  W.  4,  r.  20:  and  there  is  no 
greater  particularity  of  description  in  this  notice  than  is  required  by 
the  schedule  annexed  to  that  rule.  [Jebvis,  C.  J. — Before  the  rule,— 
which  was  intended  to  diminish  the  expense  of  proof  of  documents,—^ 
single  witness  would  have  produced  them  all,  at  an  expense,  probably, 
of  139.  4d.]  It  may  be  that  the  application  of  that  rule  to  this  case 
has  very  much  enhanced  the  expense  of  the  notice :  but  the  rule  makes 
no  exception ;  the  plaintiffs  were  bound  to  give  the  notice,  and  in  the 
form  pointed  out.  The  plaintiffs'  attorney  has  strictly  followed  the 
rule  of  court.  [Jervis,  G.  J. — Taken  advantage  of  it,  you  mean.  If 
the  defendants  had  objected  to  a  general  notice,  it  would  have  been 
time  enough  to  incur  all  this  expense.  Maulb,  J. — This  being  so  very 
peculiar  a  case,  the  plaintiffs  should  have  applied  for  some  special  order 
upon  the  subject.(a)] 

*49Q1  *^y  *^®  order  of  reference,  the  costs  of  the  cause  were  to 
-'  abide  the  event  of  the  award,  and  the  costs  of  and  incident  to 
the  reference  and  award  were  to  be  in  the  discretion  of  the  arbitrator. 
Of  the  latter,  the  arbitrator  has  disposed,  by  directing  that  they  should 
be  paid  by  the  defendants.  The  Court  having  decided  in  favour  of  the 
plaintiffs  upon  four  out  of  the  six  heads  of  claim  stated  in  the  special 
case,  the  arbitrator  has  awarded  them  81152.,  and  directed  that  so 
much  of  the  issue  as  related  to  that  sum  should  be  found  for  the  plain- 
tiffs.   In  taxing  the  costs,  the  master  ^considered  that  the  <<  costs 


*- 
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of  the  action"  comprehended  the  costs  of  the  meetings  held 


(a)  The  rule  is  as  foUows : — "  Either  p»r^f  after  plea  pleaded,  and  a  reasonable  time  before 
trial,  may  give  notice  to  the  other,  either  in  town  or  oountry,  in  the  form  hereto  annexed,  marked 
A.,  or  to  the  like  effeet,  of  his  intention  to  adduce  in  evidence  certain  written  or  printed  docu- 
ments ;  and,  unless  the  adverse  party  shall  consent,  by  endorsement  on  such  notice,  within  forty- 
eight  hours,  to  make  the  admission  specified,  the  party  requiring  such  admission  may  call  on  the 
party  required,  by  summons,  to  show  cause  before  a  judge  why  he  should  not  consent  to  such 
admission ;  or,  in  case  of  refusal,  be  subject  to  pay  the  oosts  of  proof.  And,  unless  the  party 
required  shall  expressly  consent  to  make  such  admission,  the  judge  shall,  if  he  think  the  appli- 
cation reasonable,  make  an  order  that  the  costs  of  proving  any  document  specified  in  the  notice, 
which  shall  be  proved  at  the  trial  to  the  satisfaction  of  the  judge,  or  other  presiding  officer,  cer- 
tified by  his  endorsement  thereon,  shall  be  paid  by  the  party  so  required,  whatever  may  be  the 
result  of  the  cause. 

"  Provided,  that,  if  the  judge  shall  think  the  application  unreasonable,  he  shall  endorse  the 
summons  accordingly. 

"  Provided  also,  that  the  judge  may  give  such  time  for  inquiry  or  examination  of  the  dooa- 
ments  intended  to  be  offered  in  evidence,  and  give  such  directions,  for  inspection  and  examina- 
tion, and  impose  such  terms  upon  the  party  requiring  the  admission  as  he  shall  think  fit 

"  If  the  party  required  shidl  consent  to  the  admission,  the  judge  shall  order  the  same  to  be 
made. 

**  No  costs  of  proving  any  written  or  printed  document  shall  be  allowed  to  any  party  who 
■hall  have  adduced  the  same  in  evidence  on  any  trial,  unless  he  shall  have  given  such  notice 
as  aforesaid,  and  the  adverse  party  shall  have  refVised  or  neglected  to  make  such  admission, 
or  the  judge  shall  have  endorsed  upon  the  summons  that  he  does  not  think  it  reasonable  to 
require  it 

"  A  judge  may  make  such  order  as  he  may  think  fit  respecting  the  costs  of  the  application, 
and  the  costs  of  the  production  and  inspection ;  and,  in  the  absence  of  a  special  order,  the  same 
shaU  be  costs  in  the  cause." 
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before  the  arbitrator  for  the  purpose  of  settling  the  special  case,  and 
that  the  <<  costs  of  and  incident  to  the  reference  and  award"  comprised 
only  the  costs  of  the  meetings  held  before  the  arbitrator,  for  the  pur- 
pose of  settling  the  amount  of  the  verdict,  after  the  decision  of  the 
court  had  been  pronounced  upon  the  special  case :  and  therefore  he 
allowed  the  defendants  so  much  of  the  costs  of  all  the  meetings  anterior 
to  the  judgment  pronounced  by  the  court,  as  related  to  those  parts  of 
the  issue  upon  which  the  plaintiffs  had  not  succeeded.  It  is  submitted 
that  this  was  wrong ;  and  that  the  <<  costs  of  and  incident  to  the  refer- 
ence and  award,"  properly  comprehended  the  costs  of  all  the  meetings 
held  before  the  arbitrator.  [Jervis,  C.  J. — When  did  the  cause  cease  ?] 
Not  until  final  judgment.  [Maule,  J. — The  obvious  meaning  of  the 
order  of  nisi  prius,  is,  that  such  part  of  the  costs  of  the  reference  and 
award  as  do  not  constitute  costs  of  the  cause,  are  to  be  in  the  arbitra- 
tor's discretion.]  That  can  hardly  be  the  fair  meaning  of  the  order. 
[Crssswell,  J. — Suppose  a  reference  to  settle  a  special  case,  nothing 
being  said  about  costs, — would  not  the  plaintiff,  if  he  succeeded,  be 
entitled  to  the  costs  ?]  In  Dax's  Master's  Practice,  209,  it  is  said : 
«<In  general,  the  costs  of  a  reference  to  arbitration  are  specially  pro- 
vided for  in  the  submission  to  arbitration :  but  in  some  cases  they  are 
taxed  and  allowed  as  costs  in  the  cause.  Thus,  in  an  action  of  trover, 
where  a  verdict  being  found  for  the  plaintiff  for  the  full  value  of  the 
goods,  the  plaintiff  consented  to  take  them  back,  it  being  referred  to 
an  arbitrator  to  ascertain  to  what  amount  they  had  been  deteriorated 
in  value, — it  was  held  that  the  costs  of  such  reference  were  costs  in 
the  cause.  In  such  a  case,  the  arbitrator  is  merely  put  in  the  place  of 
the  jury  to  assess  the  damages,  and  perfect  the  verdict,  which  is  in 
fact  a  benefit  to  the  ^defendant :  Tregoning  v.  Attenborough,  5  ^.^aq^ 
Moore  &  P.  458,  7  Bingh.  733  (E.  C.  L.  R.  vol.  20),  1  Dowl.  P.  L  ^^^ 
G.  225.  And,  generally,  the  costs  of  the  reference  at  nisi  prius  are 
taxed  as  costs  in  the  cause,  where  the  reference  is  solely  of  the  matters 
in  dispute  in  the  action,  and  the  verdict  is  entered  upon  the  certificate 
of  the  arbitrator :  but,  where  the  order  of  nisi  prius  is  silent  as  to  the 
costs  of  the  reference  and  award,  and  other  matters  than  those  in  the 
action  are  referred,  the  costs  of  the  reference  are  not  costs  in  the 
cause,  but  each  party  must  bear  his  own  expenses,  and  half  the  costs 
of  the  award.  In  the  case  of  referring  matters  in  difference  other  than 
those  at  issue  in  the  cause,  the  costs  cannot  be  allowed  as  costs  in  the 
cause :"  Taylor  v.  Lady  Gordon,  9  Bingh.  570  (E.  0.  L.  R.  vol.  23), 
2  M.  t  Scott,  725, 1  Dowl.  P.  C.  720.  [Crbsswbll,  J.— Up  to  the 
statement  of  the  case  here,  the  reference  could  only  be  of  matters  in 
difference  in  the  cause.]  In  Brown  v.  Nelson,  13  M.  k  W.  397,t  it 
was  expressly  held  that  the  costs  of  witnesses  examined  before  an  arbi- 
trator on  a  reference  of  a  cause,  to  prove  the  issues  in  the  Cause,  are 
not  costs  in  the  cause,  but  costs  of  the  reference.    Whatever  may  be 
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the  rale  where  the  reference  is  of  the  cause  only,  it  is  different  where 
the  reference  is  of  all  matters  in  difference  also.  [Mauls,  J. — ^Mr. 
Rew  had  to  settle  the  special  case  before  the  character  of  arbitrator  is 
conferred  upon  him.  The  reference  arises  only  when  the  court  ha$ 
decided  on  the  special  case.] 

Jkrvis,  0.  J. — I  am  of  opinion  that  there  ought  to  be*  no  rule  in  this 
case.  Three  points  have  been  pressed  before  us, — first,  that  the  master 
haa  not  allowed  the  plaintiffs  enough  for  preparing  the  notice  of  action, 
— secondly,  that  the  costs  of  the  notice  to  inspect  and  admit  were  im- 
properly disallowed, — thirdly,  that  the  master  has  put  an  erroneous  con- 
struction upon  the  order  of  reference. 

*4321  *  ^''  ^''^^°  complains  that  the  allowance  of  100?.  for  the 
-*  preparation  of  the  books  containing  the  items  of  overcharge 
sought  to  be  recovered  back,  was  insufficient,  inasmuch  as  it  was  neces- 
sary that  the  notice  should  distinctly  and  explicitly  inform  the  defend- 
ants of  the  nature  and  extent  of  the  claim  made  upon  them.  I  must 
confess  I  think  the  allowance  too  large.  It  is  perfectly  well  known 
that  the  plaintiff  is  not  allowed  to  charge  the  defendant  with  the  ex- 
penses necessarily  incurred  by  him  in  searching  for  evidence  and  pre- 
paring to  support  his  action.  This  is,  in  truth,  a  claim  of  that  sort. 
The  plaintiffs  have  necessarily  incurred  great  expense  in  preparing 
themselves  for  this  action;  and  they  now  seek,  under,  colour  of  a  notice 
of  action,  to  recover  that  which  they  could  not  be  entitled  to  charge 
upon  the  defendants  in  any  other  way.  It  was  suggested  also  that  the 
master  ought  to  have  allowed  the  plaintiffs  a  second  fair  copy,  to  keep. 
If  the  amount  had  been  small,  it  would  probably  have  escaped  the 
master's  attention :  but,  seeing  that  the  cost  was  so  extremely  heavy,  I 
think  he  has  exercised  a  very  sound  discretion  in  disallowing  it. 

2.  As  to  the  notice  to  inspect  and  admit, — I  think,  that,  notwith- 
standing the  rule  of  court,  the  master  very  properly  declined  to  allow 
the  exorbitant  charge  made  for  this  notice.  Here  is  a  matter  which, 
under  the  old  practice,  could  not  have  cost  at  the  outside  more  than 
20Z.,  now,  under  a  rule  of  court  which  professes  to  have  been  framed 
for  the  purpose  of  diminishing  expense,  is  sought  to  be  made  a  pretext 
for  imposing  upon  the  defendants  costs  to  the  extent  of  566{.  17«.  4i2. ! 
I  think  the  master  was  quite  right  in  discountenancing  such  an  abuse. 
If  the  plaintiffs  had  found  themselves  in  any  difficulty  resulting  from  a 
rule  of  court,  in  consequence  of  the  defendants'  refusing  to  admit  what 
^AOQ-y  ought  to  be  admitted,  the  plaintiffs  might  have  gone  before  a  ^judge, 
-*  and  possibly  they  might  in  the  result  have  been  justified  in 
shaping  their  notice  in  this  way.  But  they  had  no  right  to  take  advan* 
tage  of  a  technical  rule,  for  the  mere  purpose  of  overwhelming  the  de- 
fendants with  costs.  They  should  have  acted  on  the  spirit,  instead  of 
upon  the  letter  of  the  rule.  It  is,  in  truth,  but  an  indirect  way  of 
attempting  to  obtain  that  which  was  not  obtainable  directly. 
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8.  The  third  question  arises  upon  the  construction  of  the  rule  of 
reference.  I  do  not  for  a  moment  question  the  soundness  of  the 
decision  of  the  Court  of  Exchequer  in  Brown  v.  Nelson,  18  M.  &  W. 
S97.t  Where  there  is  a  reference  of  the  cause  and  all  matters  in 
difference,  it  may  well  be  that  costs  of  the  cause  cease  when  the  refer- 
ence begins.  But  the  question  here,  is,  when  did  this  reference  begin  ? 
The  true  test  seems  to  me  to  be  this : — If  the  decision  of  the  court 
upon  the  special  case  had  been  in  favour  of  the  defendants,  the  matter 
never  would  have  gone  back  to  Mr.  Rew  at  all ;  and  he  would  have  had 
no  power  over  the  costs.  The  reference,  in  fact,  never  commences  until 
after  the  decision  of  the  court  in  the  plaintiffs'  favour.  It  seems  to  me 
that  the  cause  was  proceeding  until  the  special  verdict  was  settled : 
and,  if  so,  the  master  was  right  in  apportioning  the  costs  in  the  manner 
he  has  done. 

Maule,  J. — I  entirely  agree  with  the  Lord  Chief  Justice:  and  I  do 
not  propose  to  add  anything,  except  as  to  the  last  point.  As  to  that, 
I  would  wish  to  call  attention  to  the  terms  of  the  order  of  reference, 
which  is  a  very  special  one,  and  not  necessarily  to  be  governed  by  cases 
upon  references  in  the  common  and  ordinary  form.  The  authority  given 
to  Mr.  Rew,  is,  <(  to  settle  the  special  case,  and,  <<  in  the  event  of  the 
court  deciding  in  favour  of  the  plaintiffs,"  to  <«  direct  for  what  amount 
the  verdict  shall  be  entered :"  that  is  to  say,  his  power  is,  simply  to 
^ascertain  the  amount  of  the  verdict,  and  arises  only  in  the  r-i^AOA 
event  of  the  court  deciding  in  favour  of  the  plaintiffs  on  the  ^ 
special  case.  It  was  a  contingent  submission  of  the  cause  and  all  mat- 
ters in  difference,  in  the  event  of  the  decision  of  the  court  upon  the 
special  case  showing  that  the  plaintiffs  had  any  cause  of  action  at  alL 
The  costs  incident  to  the  settlement  of  the  special  case  were  unques- 
tionably costs  in  the  cause,  and  not  costs  of  the  reference  and  award ; 
and  they  have  been  properly  dealt  with  by  the  master. 

Crssswell,  J. — I  am  of  the  same  opinion  upon  all  the  points. 

Rule  refused* 


ChanneUj  Serjt.,  for  the  defendants,  on  a  subsequent  day,  moved  for 
a  rule  to  show  cause  why  the  taxation  should  not  be  reviewed,  as  to 
the  allowance  for  the  costs  of  the  notice  of  action.  He  conceded,  that, 
after  the  decision  of  this  court  in  Kent  v.  The  Great  Western  Railway 
Company,  8  C.  B.  714  (E.  C.  L.  R.  vol.  64),  4  D.  4  L.  481,  where  the 
matter  was  fully  considered,  it  could  not  successfully  be  contended  that 
a  notice  of  action  was  not  necessary :  but  he  submitted  there  was  no 
pretence  for  a  notice  of  such  exorbitant  length, — which  was,  in  effect, 
an  attempt  to  make  the  defendants  responsible  for  costs  which  were 
properly  costs  as  between  attorney  and  client. 

J.  Br<nvnj  on  a  subsequent  day,  showed  cause. — The  objection  sought 
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to  be  raised  to  the  allowance  made  by  the  master  in  respect  of  the  no- 
tice of  action,  is,  that  it  is,  in  part  at  least,  an  expense  necessarily 
incurred  by  the  plaintiffs  in  getting  up  their  case.  That,  however,  is  a 
♦4^"1  '•'^•^J'  ^^  ^*®®  ^^  ^^  found  where  the  costs  of  "^preparing 
-^  a  document  which  is  required  by  act  of  parliament  to  be  served 
upon  the  opposite  party,  have  been  disallowed  on  any  such  ground. 
Maps,  plans,  and  surveys,  are  sometimes  allowed  in  costs  as  between 
party  and  party :  Holmes  v.  Holmes,  2  Bingh.  75  (E.  C.  L.  R.  vol.  9), 
9  J.  B.  Moore,  158  (E.  G.  L.  R.  vol.  17) ;  Pilgrim  v.  The  Southampton 
and  Dorchester  Railway  Company,  8  C.  B.  25,  42  (E.  C.  L.  R.  vol.  65). 
[Mauls,  J. — Those  may  be  allowed ;  but  not  the  expense  of  obtaining 
the  information  necessary  to  enable  the  surveyor  to  prepare  them.]  The 
true  principle  on  which  to  determine  whether  the  costs  should  or  should 
not  be  allowed,  is  this, — are  they  damages  legitimately  resulting  from 
the  detention  of  the  money  ?  [Maule,  J.  No. — The  statute  of  Glouces- 
ter, 6  Edw.  1,  c.  1,  gives  the  plaintiff  the  costs  of  his  <<  writ  purchased," 
which  the  courts  have  expanded  so  as  to  embrace  many  other  things 
after  the  writ  which  go  to  show  the  plaintiff's  right  to  recover  the  ver- 
dict.] Costs  of  every  proceeding  in  the  suit  are  regarded  as  damages 
incurred  by  the  plaintiff:  and  the  inclination  of  the  courts  has  always 
been  to  make  them  as  far  as  possible  an  indemnity  to  the  plaintiff.  A 
general  notice  of  action  here  would  have  been  idle :  the  plaintiffs  were 
bound  to  give  such  a  notice  as  would  fairly  inform  the  defendants  what 
was  charged  against  them,  so  as  to  enable  them  to  tender  amends,  or 
to  pay  money  into  court.  [Maule,  J. — Where  the  action  is  of  a  divi- 
sible nature,  it  may  well  be  that  the  notice  must  comprehend  the  whole 
and  every  part  of  the  cause  of  action.  Jervis,  C.  J. — To  support  his 
rule,  my  Brother  Channel!  must  make  out  that  it  is  perfectly  clear  that 
the  short  form  of  notice  would  suffice.] 

Channelly  Serjt.,  in  support  of  his  rule. — The  master  ought  not  to 
have  allowed  the  plaintiffs  anything  for  the  labour  and  expense  incurred 
by  them  in  the  acquisition  of  information  necessary  to  enable  them  to 
*4^ftl  ^^^^  ^^^  ^notice.  He  has  allowed  100/.  for  preparing  the  notice, 
-^  and  1702.  for  a  fair  copy.  [Maule,  J. — I  think  the  master  must 
review  his  taxation  as  to  the  sum  allowed  for  preparing  the  notice.] 
He  should  also  be  directed  to  inquire  whether  the  notice  does  not  go 
into  particulars  unnecessarily  minute,  so  as  needlessly  to  aggravate  the 
cost  of  the  copy.  [Maule,  J. — I  think  the  plaintiffs  might  fairly  give 
the  particulars  of  the  several  packages  upon  which  the  alleged  over- 
charges were  made.] 

Jervis,  C.  J. — I  do  not  think  the  particulars  given  are  so  clearly 
unnecessary,  that  the  last  objection  should  be  allowed  to  prevail.  The 
taxation  must  be  reviewed  with  reference  to  the  1002.  allowed  for  pre- 
paring the  notice.  Nothing  is  to  be  allowed  which  properly  concerns 
the  preparation  for  the  bringing  of  the  action,  or  Uie  acquisition  of 
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tbe  knowledge  necessary  to  enable  the  plaintiffs  to  give  a  notice  of 
action.  Rule  absolate. 
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A  promtifoiy  note  was  givan  by  the  dofondant  to  the  plAiatifb  in  1840,  payable,  five  yean  after 
date,  for  valoe  reoeired : — Held,  that  St  was  evidenoe  of  an  aoeoant  stated,  againit  which  the 
statate  of  limitations  did  not  commence  running  nntil  the  maturity  of  the  note. 

A  tpeeial  rerdiet  most  find  the  facts,  and  not  consist  of  a  mere  statement  of  eridenoe. 

Dbbt,  upon  a  promissory  note  for  140{.  11«.  made  by  the  defendant 
on  the  Ist  of  April,  1840,  and  payable,  five  years  after  date,  to  the 
plaintiffs,  or  order. 

Second  count,  that  the  defendant,  on,  &c.,  was  indebted  to  the 
plaintiffs  in  the  sum  of  2402.  lit.  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiffs  upon  an  account  then  stated  between  them, 
which  said  last-mentioned  money  was  to  be  paid  by  the  defendant  to  the 
plaintiffs  on  request;  whereby  an  action  had  accrued,  &c. 

There  were  four  pleas  to  the  first  count,  as  to  the  issues  joined  upon 
which  the  jury  were  by  consent  discharged  from  giving  any  verdict. 

The  pleas  to  the  second  count  were, — never  indebted,  and  that  the 
cause  of  action  did  not  accrue  within  six  years  from  the  commencement 
of  the  suit ;  upon  which  pleas  issues  were  joined. 

At  the  trial  before  Talfourd,  J.,  the  jury  returned  a  special  verdict, 
finding  in  substance  as  follows : — 

That,  upon  the  first  of  April,  1840,  the  defendant  made  his  promis- 
sory note  in  writing  in  the  words  and  figures  following, — 

X140  11  0  "Blandford,  1st  April,  1840. 

a  Five  years  after  date,  I  promise  to  pay  to  Messrs.  Fryer,  Andrews, 
&  Co.,  or  order,  one  hundred  and  forty  pounds,  eleven  shillings,  for 
value  received.  "John  Bannister  Rob." 

That  the  defendant  thereupon  then  delivered  the  said  note  to  the 
plaintiffs,  who  then  became  and  were  the  holders  thereof,  and  so  con- 
tinued until  and  at  the  trial  of  *the  said  issues :  That  the  defend-  r^^no 
ant  so  made  and  delivered  the  said  note,  and  that  the  plaintiffs  ^ 
80  became  holders  of  the  said  note,  more  than  six  years  and  three  days 
before  the  commencement  of  this  action ;  and  that,  the  said  period  of 
five  years  from  the  time  of  making  the  said  note  having  elapsed,  the 
said  note  became  due  and  payable  to  the  plaintiffs  on  the  4th  of  April, 
1845,  which  last-mentioned  day  was  within  six  years  next  before  the 
commencement  of  this  action :  But,  whether  or  not,  upon  the  whole 
matter  aforesaid  by  the  jurors  aforesaid  in  form  aforesaid  found,  the 
defendant  ever  was  indebted  as  in  the  last  count  alleged,  and  whether 
or  not  the  said  cause  of  action  in  the  said  second  count  mentioned  did 
accrue  to  the  plaintiffs  within  six  years  next  before  the  commencement 
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of  this  suit,  in  manner  and  form  as  within  alleged,  the  jurors  aforesaid 
are  altogether  ignorant,  and  therefore  they  pray  the  advice  of  the 
court,  &c. ;  and  if,  upon  the  whole  matter,  it  shall  seem  to  the  said 
court  that  the  defendant  was  indebted  to  the  plaintiffs  in  the  sum  of 
1402.  11«.,  parcel  of  the  debt  within  mentioned,  in  manner  and  form  as 
in  the  said  last  count  alleged,  but  not  in  the  residue  of  the  said  sup- 
posed debt  as  in  the  said  last  count  mentioned,  or  any  part  thereof, 
then  the  jurors  aforesaid  upon  their  oath  aforesaid  say  that  the  defend- 
ant was  indebted  to  the  plaintiffs  in  the  said  sum  of  1402.  11a.,  parceli 
&c.,  in  manner  and  form  as  in  the  said  last  count  alleged,  and  was  not 
indebted  to  the  plaintiffs  in  the  residue  of  the  said  supposed  debt  in 
the  said  last  count  mentioned,  or  any  part  thereof;  but  if,  upon  the 
whole  matter  aforesaid,  it  shall  seem  to  the  court  that  the  defendant 
never  was  indebted  in  manner  and  form  as  in  the  said  last  count  alleged, 
then  the  jurors  aforesaid  upon  their  oath  aforesaid  say  that  the  defend- 
ant never  was  indebted  accordingly;  and  if,  upon  the  whole  matter 
aforesaid,  it  shall  seem  to  the  said  court  that  the  said  cause  of  action 
in  the  said  last  count  '''mentioned  did  accrue  to  the  plaintiffs 


*489] 


within  six  years  next  before  the  commencement  of  this  suit,  in 


manner  and  form  as  within  alleged,  the  jurors  aforesaid  upon  their  oath 
aforesaid  say  that  the  said  last-mentioned  cause  of  action  did  accrue 
to  the  plaintiffs  within  six  years  next  before  the  commencement  of  this 
suit,  in  such  manner  and  form  as  last  within  alleged ;  and  in  that  case 
they  assess  the  damages  of  the  plaintiffs  on  the  occasion  of  the  detain- 
ing the  said  debt  of  1402.  11«.,  over  and  above  the  costs  and  charges 
by  them  about  their  suit  in  that  behalf  expended,  to  !«.,  and  for  their 
costs  and  charges  to  409. :  But  if,  upon  the  whole  matter  aforesaid,  it 
shall  seem  to  the  said  court  that  the  said  last-mentioned  cause  of  action 
did  not  accrue  to  the  plaintiffs  within  six  years  next  before  the  com- 
mencement of  this  suit,  in  such  manner  and  form  as  in  that  behalf  is 
alleged,  then  the  jurors  aforesaid,  upon  their  oath  aforesaid,  say  that 
the  said  last-mentioned  cause  of  action  did  not  accrue  to  the  plaintiflb 
within  six  years  next  before  the  commencement  of  this  suit)  in  such 
manner  and  form  as  in  that  behalf  is  alleged. 

Wise  (with  whom  was  Bjfle$y  Serjt.),  for  the  plaintiffs. — The  promis- 
sory note  set  in  the  special  verdict  constituted  an  account  stated  between 
the  defendant  as  the  maker  and  the  plaintiffs  as  the  payees,  upon  which 
an  action  of  debt  was  maintainable  after  the  note  became  due :  and, 
until  that  time,  the  statute  of  limitations  did  not  begin  to  run :  and, 
therefore,  upon  the  facts  found  by  the  jury,  the  verdict  ought  to  be 
entered  for  the  plaintiffs  upon  both  the  pleas  to  the  second  count: 
Wheatley  v.  Williams,  1  M.  &  W.  633,t  where  the  Court  of  Exche- 
quer held  that  an  instrument  whereby  the  defendant  promised  to  pay 
the  plaintiff  the  balance  of  his  account  in  two  years,  was  evidence  of  aa 
account  stated  at  the  time  it  was  signed,  but  that  it  showed  also  that 
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the  *causo  of  action  did  not  accrue  until  two  years  afterwards ;  r^JAn 
and  therefore  that  the  action  was  well  brought  within  six  years  '- 
after  the  expiration  of  that  time.  In  Williams  v.  Moor,  11  M.  &  W. 
256,  265,t  Parke,  B.,  describes  the  account  stated  as  a  making  certain 
of  the  previously  uncertain  state  of  the  transactions  between  the  parties, 
and  getting  rid  of  the  necessity  of  preserving  vouchers.  Here,  the  sum 
is  ascertained  and  fixed,  but  not  payable  until  the  maturity  of  the  note. 
In  Wittersheim  v.  The  Countess  of  Carlisle,  1  H.  Blac.  631,  it  was  held, 
that,  where  a  bill  of  exchange  is  drawn  for  money  lent  by  the  payee 
to  the  drawer,  payable  at  a  future  time,  the  statute  of  limitations  runs 
only  from  the  maturity  of  the  bill ;  the  court  saying,  that,  «« though, 
on  a  mere  loan  of  money,  the  time  of  limitation  might  commence 
from  the  date  of  the  loan,  yet,  where  the  money  was  lent  on  a  special 
contract  for  repayment,  it  was  the  time  of  the  repayment  that  ought 
to  fix  the  period  of  the  limitation.  Until  that  contract  was  broken, 
there  was  no  cause  of  action."  So,  in  the  case  of  goods  sold,  to 
be  paid  for  at  a  future  day,  the  statute  runs  only  from  the  expira- 
tion of  the  credit.  In  Irving  v.  Veitch,  8  M.  &  W.  90,t  the  defendp 
ant  was  indebted  to  the  plaintiffs  in  a  balance  of  22452.,  for  which 
they  held  his  overdue  promissory  note.  In  1827,  the  plaintiff  and 
defendant  agreed  that  the  defendant  should  pay  the  balance  as  fol- 
lows,— 2452.  in  cash,  and  the  remainder  by  annual  payments  of  800/.  a 
year  out  of  his  salary  as  a  consul  abroad,  and  by  the  proceeds  of  certain 
wines  consigned  by  him  to  India ;  and  that  the  plaintiffs  should  hold  his 
promissory  note  as  security  for  the  payment  of  the  account.  The  2452. 
was  paid,  and  the  8002.  was  also  duly  paid  in  1828,  and  1829,  but  the 
defendant  made  default  in  payment  of  it  in  September,  1830 :  and  it  was 
held,  that  the  plaintiffs  were  entitled,  at  any  time  within  six  years 
from  September,  1830,  to  sue  the  defendant  on  the  promissory  note,  or, 
*for  the  balance  remaining  due,  on  a  count  upon  an  account  r^AA-f 
stated.  Clayton  v.  Gosling,  5  B.  &  C.  560  (E.  C.  L.  R.  vol.  11),  ^ 
8  D.  &  R.  110  (E.  C.  L.  R.  vol.  16),  illustrates  the  same  principle.  It 
was  there  held,  that,  where  the  maker  of  a  promissory  note,  payaUo 
twelve  months  after  notice,  with  interest,  <<  for  value  received,"  becam^^ 
bankrupt  before  notice  had  been  given,  the  note  was  provable  under 
the  commbsion,  within  the  7  6. 1,  c.  81 :  and  Bayley,  J.,  said:  <«Whera 
the  amount  of  a  debt  is  uncertain,  or  the  period  at  which  it  is  payable 
is  contingent,  it  is  quite  clear  that  it  is  not  provable  under  a  commis- 
sion. But,  where  there  is  an  existing  debt  previous  to  the  commission, 
payable  in  future,  and  the  amount  of  it  is  ascertained,  it  is  within  the 
7  Q.  1,  c.  81,  and  provable."  In  Christie  v.  Peart,  7  M.  &  W.  491,t 
the  court  say :  «  After  the  dishonour  of  a  bill,  it  is  payable  on  request : 
a  promise,  therefore,  by  the  acceptor,  after  the  bill  is  due,  to  pay  it 
according  to  the  tenor  and  effect  of  his  acceptance,  is  a  promise  to  pay 
it  on  request.  The  effect  of  the  acceptance  is,  after  dishonour,  to  make 
VOL- XII.— 89  2c 2 
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the  bill  payable  on  request."  In  Carr  v.  Shaw,  Baylej  on  Bills,  6di 
edit.  p.  28y  in  an  action  on  a  promissory  note  made  at  Philadelphia,  the 
first  count  of  the  declaration  stated  that  the  defendant,  at  Philadelphia, 
in  parts  beyond  the  seas,  to  wit,  at  London,  &c.,  according  to  the  form 
of  the  statute,  &c.,  made  his  note  in  writing,  &c.  There  were  also  the 
eommon  money  counts.  The  defendant  demurred  specially  to  the  first 
count,  and  pleaded  the  general  issue  to  the  others.  On  the  demurrer, 
the  court  intimated  a  strong  opinion  that  the  statute  3  &  4  Anne,  c.  9, 
did  not  apply  to  foreign  notes,  and  advised  the  plaintifi*  to  amend :  but, 
on  the  general  issue,  Lord  Kenyon  said, — <<  The  note,  though  not  within 
the  statute,  i8  evidence  to  support  any  of  the  money  counts  ;*'  and  the 
plaintiff  had  a  verdict,  at  Guildhall,  May  1st,  1799.  [Jbrvib,  C.  J.— Do 
you  find  any  case  specifically  holding  that  it  is  evidence  on  the  account 
*4421  *^***®^  ^]  Abbott,  C.  J.,  in  Rhodes  v.  Gent,  6  B.  4;  Aid.  244  (B. 
-'  G.  L.  R.  vol.  7),  says :  <<  It  does  not  seem  to  me  that  the  particu- 
lar averment  (of  presentment  where  the  bill  was  specially  made  payable) 
in  the  declaration  is  at  all  material ;  for,  the  bill  being  payable  to  the 
order  of  the  plaintiff,  who  was  the  drawer,  it  would,  unless  he  was 
guilty  of  laches,  be  evidence  on  the  account  stated,*'  [Jbrvis,  G.  J.— 
He  gives  no  reason  for  it.]  Wheatley  v.  Williams,  1  M.  k  W.  538,t 
is  cited  in  1  Saunders  on  Pleading  (by  Lush),  45,  and  in  Bayley  on 
Bills,  6th  edit.  p.  866,  in  support  of  the  proposition  for  which  it  is 
referred  to  here.  In  Ghitty  on  Bills,  9th  edit.  582,  it  is  said  that  «  a 
promissory  note  is  evidence  of  money  due  from  the  maker  to  the  payee 
on  an  account  stated  (citing  Story  v.  Atkins,  2  Stra.  719,  Bull.  N.  P. 
186,  187,  Harris  v.  Huntbach,  1  Burr.  878,  Pawley  v.  Brown,  cor. 
Abbott,  G.  J.,  Devon  Lent  Assizes,  1818),  especially  if  it  be  expressed 
to  be  for  value  received," — Highmore  v.  Primrose,  5  M.  &  Selw.  66,  2 
Chitt.  B.  838 ;  Glayton  v.  Gosling,  5  B.  &  G.  860  (B.  G.  L.  R.  vol.  11), 
8  D.  &  R.  110  (B.  C.  L.  R.  vol.  16).  In  Burmester  v.  Hogarth,  11  M. 
k  W.  101,t  Parke,  B.,  says :  <<  The  endorsement  of  the  bill,  in  an  action 
by  the  endorsee  against  the  endorser,  may  be  primft  facie  evidence  of 
an  account  stated :"  and  Alderson,  B.,  says :  «  As  between  the  imme* 
diate  parties  to  it,  a  bill  is  evidence  of  an  account  stated." 

J.  Brown  (with  whom  was  Crowder\  contr^ — ^Story  v.  Atkins,  aa 
appears  from  the  report  in  2  Lord  Raym.  1427,  was  the  case  of  a  pro* 
missory  note  payable  on  demand.  It  cannot,  on  principle,  be  assumed 
that  a  promissory  note  is  given  for  a  strict  debt,  properly  so  called ; 
it  is  difficult,  therefore,  to  see  how  it  can  be  evidence  of  an  accoont 
stated.  Although  the  text-books  so  lay  it  down,  it  will  be  found,  when 
the  cases  are  looked  at,  that  there  is  a  complete  dearth  of  authority 
on  the  subject.  It  was  perhaps  reasonable,  before  the  statute  of* 
*44^1  ^-^^^^y  ^^^^  ^  ^^^  ^^  noi^y  as  between  the  immediate  parties, 
-*  should  be  treated  as  evidence  of  money  lent ;  but  that  reaaon 
does  not  hold  now.  All  the  evidence  upon  this  special  verdict,  is,  that 
the  plaintiffs  and  the  defendant  met  in  1840,  and  the  latter  gave  the 
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former  this  note.  If  it  had  been  money  payable  on  request,  there 
would  have  been  an  end  of  the  question ;  but  it  is  suggested,  that  this 
was  an  accounting  of  money  due,  but  not  payable  for  five  years. 
[Maulb,  J. — How  do  you  get  over  Wheatlcy  v.  Williams  ?J  There  is 
a  mere  dictum  of  Lord  Abinger  on  the  subject.  [Jeryis,  C.  J. — But 
the  judgment  was  entered  for  the  plaintiff.]  There  was  another  count, 
^-upon  the  note.  The  accounting  must  be  of  money  then  due  and  pre- 
aently  payable :  Davies  v.  Wilkinson,  10  Ad.  k  E.  98  (E.  C.  L.  R.  vol. 
87),  2  P.  C.  k  D.  266 ;  Hopkins  v.  Logan,  5  M.  4  W.  241,t  7  Dowl. 
P.  C.  860.  The  modern  form  of  an  account  stated,  —  which  differs 
materially  from  the  old  one ;  see  Webber  v.  Tivill,  2  Sannd.  122, — 

alleges  that  the  defendant  «  was  indebted  to  the  plaintiff  in  £ for 

money  found  to  be  due  (using  the  word  in  the  sense  of  a  bill  or  note 
due,  that  is,  payable  on  demand),  from  the  defendant  to  the  plaintiff, 
on  an  account  then  and  there  stated  between  them."  It  can  hardly  be 
held  that  an  accounting  in  1840,  of  moneys  payable  in  1845,  supports 
the  count.  The  judges  did  not  intend,  and  perhaps  had  not  the  power, 
to  alter  the  meaning  of  the  words  in  the  old  form ;  the  object  of  the 
new  rules  being  merely  to  cut  down  the  prolixity  of  pleading.  Suppose 
the  defendant  had  died  between  the  statement  of  the  account  and  the 
maturity  of  the  note  ?  [Maulb,  J. — The  only  question  is,  whether  the 
modern  form  of  the  account  stated  excludes  this  evidence.  The  autho- 
rities clearly  dispose  of  the  substance  of  the  matter.] 

This  special  verdict  does  not  in  terms  find  that  an  account  was 
stated  in  1840,  of  moneys  payable  five  years  afterwards.  It  is  a  mere 
statement  of  evidence.  And  *the  court  cannot,  as  upon  a  special  r^.^^^ 
case,  draw  inferences.  ^ 

Wieej  in  reply,  was  desired  to  confine  himself  to  the  point  of  form. — 
The  jury  could  not  have  been  warranted  in  finding  any  verdict  but  one. 
The  acceptance  of  a  bill  is  a  recognition  of  the  acceptor's  having  money 
of  the  drawer's  in  his  hands  at  the  time.  [Matjle,  J. — ^Would  the  evi- 
denee  here  set  out  support  a  count  for  money  lent  ?]  It  is  submitted 
that  it  would.  [Mauls,  J. — ^You  say  it  also  supports  the  account  stated. 
Is  money  lent  and  an  account  stated  the  same  thing?  Suppose  the  de- 
claration contained  both,  upon  which  would  the  plaintiffs  upon  this  evi- 
dence have  judgment  ?]  Upon  both.  It  is  evidence  of  money  lent :  it 
tt  the  account  stated.  [Jbrvis,  C.  J. — ^It  is  evidence  on  the  account 
stated,  because  it  is  evidence  of  money  lent.  That  exposes  the  fallacy 
of  your  argument.  Mauls,  J. — ^There  must  be  a  venire  de  novo :  but  I 
thmk  the  defendant  ought  to  have  leave  to  plead  the  special  pleas  to  the 
aoeoant  stated ;  or,  which  would  be  better  still,  the  account  stated,  which 
onght  never  to  have  been  in  the  declaration,  should  be  struck  out.] 

Jbrvis,  G.  J. — The  only  judgment  we  can  pronounce  upon  this  special 
verdict,  is,  that  there  must  be  a  venire  de  novo ;  and  upon  this  short 
ground,  viz.,  that  it  is  the  duty  of  the  jury  to  find  facts,  and  not  to  state 
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evidence  merely.     There  is  no  finding  here  upon  either  of  the  two  i 
there  must,  therefore,  be  a  venire  de  novo. 

The  rest  of  the  court  concurring,  Rule  accordingly* 

A  Ferdiot  of  a  jury  sabmitted  to  the  Court  Peona.  St.  Rep.  31 ;  The  State  v.  Watte,  10 

for  ite  Jadgment  as  to  the  law,  certain  doon-  Iredell,  369 ;  Blake  v.  Davis,  20  Ohio,  231. 

ments  and  other  evidence,  oral  and  written.  When  a  special  rerdiot  is  defective,  the  pit>* 

without  finding  the  facts  established  thereby,  per  course  is  for  the  Court  to  award  a  venire  da 

Held,  that  it  was  too  uncertain  and  insnflficient  novo :  Robinson  r.  Brock,  1  Rca.  A  Monf.  213 ; 

for  a  judgment  to  be  founded  upon  it:  Blank  Bellows  e.  Hallow  ell,  2  Mason,  31 ;  Stodder  r. 

«.  Fouschee,  4  Hunt  61.  Powell,  1  Stewart,  287;  Sewall  «.  Gliddoo,  1 

A  special  verdict  must  find  facte,  not  the  Alabama,  52. 

evidence  of  facte.    Ko  inference  can  be  drawn.  An  agreed  case  in  the  nature  of  a  special 

Every  fact  not  ascertained  by  it  is  supposed  verdict,  is  to  be  considered  as  a  special  verdiel 

not  to  exist :   Brown  e.  Ralston,  4  Randolph,  found  by  a  Jury,  and,  if  it  be  defective  in  sub* 

504 ;  Lawrence  e.  Beanbien,  2  Bailey,  623 ;  stance,  the  judgment  rendered  upon  it  will  bo 

Seaward  v.  Jackson,  8  Cowen,  406 ;  Sisson  v.  reversed,  and  a  venire  de  novo  awarded :  Whit** 

Barrett^  2  Comstock,  406 ;  Langley  v.  Waner,  sides  «.  Russell,  8  Watte  A  Serg.  44. 
3  Comstock,  327;  Wallingford  v.  Dunlap,  14 
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A  plea  of  want  of  consideration,  in  an  action  on  a  bill  of  exchange,  must,  besides  showing  the  cir* 
oumstanees,  distinctly  allege  that  there  was  no  other  consideration  than  that  mentioned. 

Assumpsit  on  a  bill  of  exchange  for  227.  IO9.  8(2.  drawn  on  the  11th 
of  September,  1849,  by  one  Charles  Murgatroyd  upon  and  accepted  by 
the  defendant,  payable  three  months  after  date,  and  endorsed  by  Murga* 
troyd  to  the  plaintiff.     Account  stated. 

First  plea, — ^as  to  the  first  count  of  the  declaration,  except  as  to  the 
sum  of  10{.,  parcel  of  the  moneys  in  that  count  mentioned,  and  the 
causes  of  action  in  respect  thereof, — that  there  never  was  at  any  time 
before,  nor  was  there  at  the  time  of  the  defendant's  accepting  the  said 
bill  of  exchange,  any  value  or  consideration  whatsoever  existing  for  his, 
the  defendant's,  so  accepting  the  said  bill  of  exchange ;  and  that  he  so 
accepted  and  delivered  the  said  bill  of  exchange  to  the  said  drawer 
thereof,  and  the  said  drawer  thereof  then  first  received  the  said  bill  from 
the  defendant  so  accepted  as  aforesaid,  and  thence  until  he  endorsed  the 
same  as  hereafter  mentioned,  held  the  same,  on  certain  terms  and  for  a 
certain  special  purpose  only,  to  wit,  that  he  might  get  the  same  dis- 
counted for  the  defendant,  and  pay  over  the  proceeds  of  such  discount* 
ing  to  the  defendant,  and  not  otherwise :  that  the  said  drawer  did  not  at 
any  time  get  the  said  bill  discounted  for  the  defendant,  or  pay  over  to 
him  any  proceeds  thereof;  but,  in  violation  of,  and  contrary  to,  the  said 
terms  and  purpose  on  which  he  so  took  and  held  the  said  bill  as  afore- 
said, and  without  the  consent  or  authority  of  the  defendant,  the  said 
drawer,  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and 
year  last  aforesaid,  endorsed  the  said  bill  to  the  plaintiff,  and  the  plain* 
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tiff  then  first  took  and  received  the  same  from  ^hini,  on  other  and  r^AAf* 
different  terms,  and  in  violation  of,  and  contrary  to,  the  said  *- 
special  terms  and  purpose  on  which  the  defendant  had  so  delivered  the 
same  to  the  said  drawer,  and  without  in  any  manner  whatever  discounting 
the  same :  that,  when  the  plaintiff  so  first  took  the  said  bill  of  exchange 
by  such  endorsement  as  aforesaid,  there  was  not,  and  that,  until  after 
the  plaintiff  had  notice  of  the  premises  as  hereinafter  mentioned,  there 
never  was  at  any  time  existing  any  value  or  consideration  whatever  for 
the  said  endorsement  to  the  plaintiff  of  the  said  bill  of  exchange,  except 
as  to  the  said  sum  of  102.,  parcel,  &c. :  and  thut,  after  the  said  endorse- 
ment to  the  plaintiff,  and  before  the  plaintiff  gave,  or  there  ever  existed, 
any  value  or  consideration,  except  as  aforesaid,  for  the  said  endorsement, 
or  any  contract  or  agreement  for  the  same,  the  plaintiff  had,  to  wit,  on 
the  same  day  and  year,  full  knowledge  and  notice  of  all  the  premises  in 
this  plea  before  mentioned :  verification. 

Special  demurrer,  assigning  for  causes,  amongst  others, — that  it  is  not 
stated,  nor  doth  it  appear,  in  or  by  the  said  plea,  with  sufficient  or  any 
certainty,  that  there  was  not  a  good  and  sufficient  consideration  for  the 
defendant's  acceptance  of  the  bill  declared  on  before  the  same  became 
due  and  payable ; — ^that  it  is  consistent  with  the  plea,  that,  after  the 
drawer  had  endorsed  the  bill  as  therein  mentioned,  he  gave,  or  that  the 
defendant  received,  full  consideration  to  the  amount  of  the  bill ; — that 
the  allegation  that  the  drawer  did  not  pay  over  to  the  defendant  any 
proceeds  of  the  said  bill,  is  ambiguous  and  altogether  immaterial,  if  the 
defendant,  after  the  endorsement,  assented  to  such  endorsement,  and 
received  consideration  for  his  acceptance,  which  the  plea  in  no  way 
negatives ; — and  that  it  does  not  appear  that  the  drawer  held  the  bill  for 
the  purpose  in  that  plea  mentioned,  at  the  time  he  endorsed  the  same, 
but  merely  until  he  endorsed  the  same. 

♦Second  plea, — to  the  alleged  cause  of  action  in  the  declara-  r^^AAff 
tion  and  last  preceding  plea  mentioned,  and  by  the  same  plea  '- 
pleaded  to,  and  except  as  aforesaid, — that  the  defendant  accepted  and 
delivered  the  same  bill  of  exchange,  so  accepted,  to  the  said  drawer 
thereof,  as  in  the  last  preceding  plea  mentioned,  and  not  otherwise; 
«nd  that  the  said  drawer,  until  he  endorsed  the  said  bill  of  exchange  to 
the  plaintiff  as  in  the  first  count  mentioned,  held  the  same  on  the  terms 
and  conditions,  and  for  the  special  purpose,  in  the  last  preceding  plea 
mentioned,  and  not  otherwise:  that  the  said  drawer  did  not  at  any 
time  get  the  said  bill  discounted,  nor  was  the  same,  in  any  way  what- 
ever, at  any  time  discounted ;  but,  on  the  contrary  thereof,  the  said 
drawer,  in  violation  of  and  contrary  to  the  said  terms  and  purpose  upon 
and  for  which  he  so  took  and  held  the  same  bill,  and  without  the  consent 
or  authority  of  the  defendant,  endorsed  the  same  bill  to  the  plaintiff, — 
which  is  the  endorsement  in  the  said  first  count  mentioned ;  and  the 
plaintiff  first  took  and  received  the  same  bill,  by  such  endorsement  from 
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bim,  on  other  and  different  terms,  and  in  violation  of,  and  contrary  t^ 
the  said  terms  and  special  purpose,  and  without  in  any  manner  dis- 
counting the  same :  and  that,  except  as  aforesaid,  there  never  was  at 
any  time  existing  any  value  or  consideration  for  the  said  endorsement 
of  the  said  bill  to  the  plaintiff;  and  that,  except  as  aforesaid,  the  plain- 
tiff had  always  been  the  holder  thereof  without  any  value  or  considera- 
tion whatever :  verification. 

Special  demurrer,  assigning  for  causes  those  contained  in  the  demurrer 
to  the  first  plea. 

The  defendant  joined  in  demurrer. 

Wille$^  in  support  of  the  demurrer. — ^Neither  plea  shows  with  cer- 
tainty that  the  defendant  received  no  good  consideration  for  his  accept- 
ance. As  against  an  endorsee,  the  defendant  was  bound  to  exclude  his 
♦44.R1  ^^^^^S  ^received  value  for  the  bill.  It  appears  that  the  endorsee 
-'  gave  102.  for  the  bill :  in  the  one  plea,  he  does  not  seem  to  have 
had  any  notice  of  the  limited  purpose  for  which  Murgatroyd  received 
the  bill ;  and  in  the  other,  that  he  had  not  such  notice  at  the  time  he 
paid  the  lOZ.  Prim&  facie,  the  fact  of  accepting  is  proof  of  value. 
Since  the  new  rules,  a  plea  of  want  of  consideration  must  do  more 
than  merely  set  forth  evidence  for  a  jury  of  absence  of  consideration : 
it  must  in  terms  negative  the  consideration ;  it  must  show  how  there  is 
no  consideration.  It  is  quite  consistent  with  these  pleas,  that  the 
acceptor  may,  after  the  endorsement  to  the  plaintiff,  have  received 
compensation  from  Murgatroyd  for  the  alleged  wrong  done  by  endorsing 
the  bill.  [Maule,  J. — Consistently  with  this  plea,  the  defendant  may, 
after  the  endorsement,  have  received  the  whole  money,  minus  the  dis- 
count. If  any  intermediate  endorser  got  value,  that  would  be  incon- 
sistent with  the  allegation  that  there  was  no  value  or  consideration 
from  Murgatroyd  to  the  plaintiff.] 

Cowling^  contrd.. — The  statement  contained  in  these  pleas  comes 
within  what  is  required  by  the  new  rules  of  pleading.  A  plea  of  want 
of  consideration  must  state  affirmatively  all  the  affirmative  facts  which 
the  defendant  is  bound  to  prove  to  make  out  a  defence,  but  not  negative 
facts.  That  follows  from  the  2d  and  8d  rules  in  Assumpsit.(a)  The 
acceptance  prim&  facie  implying  consideration,  the  defendant  must  not 
merely  negative  the  fact  of  consideration,  but  he  must  plead  all  the 
affirmative  facts  necessary  to  show  how  the  transaction  arose.  [Maulb, 
J. — I  never  saw  a  plea  of  want  of  consideration,  without  a  general 
allegation  that  there  was  no  consideration  other  than  that  mentioned* 
In  Garruthers  v.  West,  11  Q.  B.  143  (E.  G.  L.  R.  vol.  68),  to  a  declara- 
^4491  ^^^^  ag&inst  the  '^'acceptor  on  a  bill  of  exchange  drawn  payable 
^  to  the  drawer's  order,  endorsed  by  him  to  B.,  and  by  B.  to  the 
plaintiff,  the  defendant  pleaded  that  he  accepted  for  the  accommodation 
of  the  drawer  and  B.,  without  consideration,  and  on  the  terms  and  con- 
ditions that  the  bill  should  be  negotiated  for  their  accommodation  only 

(a)  Sm  Jerru'f  Ralei,  128, 129,  ud  the  OMes  there  cited. 
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before  the  bill  became  due ;  and  that  the  bill  was  endorsed  to  the  plaintiff, 
and  the  plaintiff  became  the  holder,  after  it  became  due :  and  the  plea  was 
held  bad,  on  motion  for  judgment  non  obstante  veredicto.}  Here,  the  con- 
sideration is  sufficiently  negatived :  it  is  said  that  the  defendant  accepted 
on  such  terms,  and  such  mly.  [Jeryis,  G.  J. — The  consideration  is  ne- 
gatived with  reference  to  the  endorsement,  but  not  with  reference  to  the 
acceptance.]  In  Easton  v.  Pratchett,  1  C.  M.  &  B.  798,t  a  plea  was 
held  bad  because  it  was  in  the  negative,  instead  of  in  the  affirmative ;  and 
Lord  Abinger,  C.  B.,  said :  ^*  The  new  rules  do  not  justify  the  form  of 
plea.  It  was  intended  to  make  it  incumbent  upon  a  defendant  to  set 
forth  the  circumstances  under  which  the  bill  is  sought  to  be  impeached. 
The  plea  of  the  general  issue  is  forbidden  by  the  new  rules  to  be  pleaded 
in  an  action  on  a  bill  of  exchange.  And  the  plea  of  the  special  matter, 
which,  according  to  the  new  rules,  is  now  to  be  pleaded,  is  not  to  be  con- 
fined to  the  effecting  the  same  purpose  as  a  mere  notice  to  prove  the  con- 
sideration. It  was  intended  that  the  plaintiff  should  be  apprised  by  the 
plea  of  the  grounds  upon  which  the  defendant  objects  to  the  right  of 
recovering  upon  the  bill;  as,  for  example,  that  it  was  given  for  the 
accommodation  of  the  plaintiff,  the  onus  of  proving  which  lies  on  the 
defendant ;  or  that  it  was  given  upon  a  consideration  which  afterwards 
failed,  which  in  like  manner  the  defendant  must  prove ;  or  that  it  waa 
given  on  a  gambling  transaction:  and  various  similar  cases  may  be 
readily  suggested."  It  is,  therefore,  only  incumbent  on  the  defendant 
to  allege  in  his  '''plea  what  he  is  bound  to  prove,  in  order  to  make  r^ArjFi 
out  a  good  defence.  In  Mills  v.  Oddy,  2  C.  M.  &  B.  108,t  the  •■ 
plaintiff,  who  was  an  auctioneer,  sold  to  the  defendant  by  auction  certain 
premises,  and  the  defendant  gave  to  the  plaintiff  as  a  deposit  a  check  for 
1007.  There  being  a  wilful  misrepresentation  in  the  description  of  the 
premises,  the  defendant  refused  to  pay  the  check,  upon  which  the  plain- 
tiff brought  an  action  against  him  on  the  check.  The  defendant  having 
pleaded  that  there  was  no  consideration  for  making  the  check, — ^it  was 
held,  after  verdict  for  the  defendant,  that  evidence  of  the  wilful  misre- 
presentation was  admissible  under  the  plea,  but  that  such  plea  would 
have  been  bad  on  special  demurrer.  Parke,  B.,  there  says :  '^  In  framing 
the  plea  of  want  of  consideration  in  actions  upon  bills  and  notes,  the 
new  rules  upon  that  subject  have  not  been  rightly  understood*  The 
question  is,  whether  it  was  not  the  object  of  those  rules  not  to  compel 
the  defendant  to  plead  negatively  the  want  of  consideration,  but  affirma^ 
lively  to  set  forth  the  facts  from  which  the  want  of  consideration  would 
appear.  Thus,  in  the  present  case,  the  plea  might  have  stated  the  facts 
which  showed  that  there  was  no  sufficient  consideration  to  support  the 
action,  viz.,  that  there  had  been  a  wilful  misrepresentation  on  the  part 
of  the  plaintiff  upon  the  sale  of  the  property  in  respect  of  which  the 
check  in  question  was  given.  The  judges,  in  framing  the  rules,  never 
contemplated  the  adoption  of  a  general  plea  of  want  of  consideration. 
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The  intention  was,  that  the  facts  under  which  the  bill  or  note  was  given 
should  be  specially  stated  as  the  ground  of  defence."  [Mauls,  J. — 
According  to  your  argument,  you  might  amend  your  plea  by  striking  out 
all  the  negatives.  I  think,  and  the  rest  of  the  court  seem  to  think  so 
too^  that  you  had  better  amend,  by  distinctly  denying  that  there  was 
any  consideration  other  than  that  alleged.]  Rule  accordingly. 


♦451]  *DOE  d.  LAUNDY  v.  ROE.    June  5. 

StfTioe  of  d«elAratioii  and  notice  in  ejectment  upon  the  attorney  of  the  tenant, — ^the  premifee 

being  abandoned. 

Hawkins  moved  for  judgment  against  the  casual  ejector, — ^upon  an 
affidavit  stating  that  the  premises  were  shut  up  and  abandoned,  that  a 
copy  of  the  declaration  and  notice  was,  on  the  15th  of  May  last,  affixed 
on  the  outer  door  thereof,  another  copy  served  upon  the  daughter  of  the 
tenant  at  his  last  known  place  of  abode,  a  copy  upon  a  house-agent 
employed  by  the  tenant  to  let  the  premises,  and  a  copy  upon  Messrs. 
Bicknell,  the  tenant's  attorneys.  [Jervis,  C.  J. — Why  not  proceed  as 
upon  a  vacant  possession  ?]  It  appears  from  another  affidavit  that  an 
action  of  debt  having  been  brought  by  the  lessor  of  the  plaintiff  in  this 
action  against  the  tenant,  the  attorneys  for  the  latter,  on  the  26th  of 
May  last,  took  out  a  summons  to  stay  that  action ;  that  an  order  was 
thereupon  made,  by  consent,  in  the  following  terms : — Laundy  t;.  Ken- 
nett.  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by 
consent,  I  order,  that,  upon  p^ment  of  642. 18«.  9d.,  the  debt  due  from 
the  defendant  to  the  plaintiff;  for  which  this  action  is  broaght,  together 
with  182.  2«.  8(2.,  agreed  costs  in  this  action  and  in  the  action  of  eject- 
ment, on  the  2d  of  June,  1852,  all  further  proceedings  in  this  cause  and 
in  the  said  action  of  ejectment  be  stayed :  And  I  further  order,  that^ 
in  case  default  be  made  in  payment  as  aforesaid,  the  plaintiff  be  at 
liberty  to  sign  final  judgment  and  issue  execution  for  the  amount,  with 
costs  of  judgment,  regbtering,  and  execution,  sheriff's  poundage,  officer's 
fees,  and  all  other  incidental  expenses,  whether  by  fi.  fa.  or  ca.  sa. ;  and 
the  led9ar  of  the  plaintiff  to  be  at  liberty  to  proceed  with  the  action  of 
ejectment;**  that  this  order  was  drawn  up  by  Messrs.  Bicknell,  and  by 
them  transmitted  to  the  plaintiff's  attorney  on  the  26th  of  May ;  that 
default  *was  made ;  and  that  neither  the  642.  IBs.  9d.,  nor  the 
182.  2s.  8d.,  had  been  paid.  [Jervis,  G.  J. — That  seems  to  be 
a  sufficient  authority  to  go  on,  without  any  consent  of  the  court.]  It 
was  necessary  to  move  for  judgment  against  the  casual  ejector. 

Jervis,  C.  J. — The  tenant  is  taking  a  step  as  if  he  had  appeared 
You  may  take  a  rule.  Rule  absolute. 


*452] 
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DRINKWATER  v.  MILLS.    June  9. 

Tba  conit  refiued  to  grant  a  distringat  to  compel  the  defendant'!  appearance,  npon  an  afBdavil 

four  days  old. 

BowLEBy  on  the  9th  of  June,  moved  for  a  distringas  to  compel  the 
appearance  of  the  defendant  to  a  "writ  of  summons,  upon  an  affidavit, 
regular  in  all  other  respects,  hut  sworn  on  the  5th.  He  referred  to 
Waugh  V.  Pry,  7  Dowl.  P.  C.  876,  where  it  was  held,  that,  in  moving 
for  a  distringas,  it  is  no  objection  to  the  affidavit  of  the  non-appearance 
of  the  defendant,  that  the  search  was  made /our  day9  before  the  affidavit 
was  sworn,  provided  the  time  for  entering  an  appearance  had  expired 
before  the  search. 

Jeryis,  G.  J. — I  think  the  affidavit  is  too  stale :  it  will  be  safer  to 
make  another  search,  and  move  again. 

The  application  was  renewed  on  a  subsequent  day,  and 

Granted.(a) 

(a)  Bee  M'Glaine  «.  Abrahams,  3  Scott,  N.  R.  474,  8  M.  A  G.  113  (E.  C.  L.  R.  toL  43). 


*BLACKMAN  v.  ASPLIN.    June  9.  [*468 

Upon  a  motion  for  jndgment  as  in  ease  of  a  nonsnit,  it  is  enoogh  if  the  atBdavit  shows  a  defaolt, 
without  going  on  to  negaUre  that  the  plaintilT  has  nnee  proceeded  to  trial :  that  fact  should 
come  from  the  other  side. 

Manisty,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  judg- 
ment as  in  case  of  a  nonsuit,  upon  an  affidavit  which  stated,  <<  that  issue 
was  joined  in  this  cause  on  the  80th  of  October,  1851,  and  notice  of 
trial  given  on  the  part  of  the  above-named  plaintiff  for  the  first  sitting 
in  Michaelmas  Term  in  the  year  aforesaid,  as  appears  by  the  issue  in 
this  cause ;  and  that  notice  of  trial  was  again  given  on  the  part  of  the 
above-named  plaintiff,  for  the  first  sitting  in  Hilary  Term,  1852 ;  and 
that  the  plaintiff  did  not  proceed  to  the  trial  of  this  cause  in  pursuance 
of  either  of  his  said  notices." 

Prentice  showed  cause. — Edgar  v.  Halliday,  1  L.  M.  &  P.  867,  is 
precisely  in  point.  There,  an  affidavit  sworn  in  Easter  Term,  in  sup- 
port of  a  rule  for  judgment  as  in  case  of  a  nonsuit,  stated  that  <<  notice 
of  trial"  was  given  for  the  sittings  after  Michaelmas  Term,  and  that 
the  plaintiff  did  not  proceed  to  trial  in  pursuance  of  his  said  notice : 
and  it  was  held  that  the  affidavit  was  insufficient,  as  the  cause  might 
have  been  tried,  although  not  in  pursuance  of  the  said  notice,  in  the 
interval  between  the  alleged  default  and  the  motion  for  the  rule.  « If 
this  application,"  said  Wilde,  G.  J.,  <<had  been  made  at  a  time  when 
the  interval  between  the  default  and  the  application  would  not  have 

VOL.  xn.— 40  2D 
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allowed  the  plaintiff  to  go  to  trial, — and  the  coTx*t,  taking  judicial  notice 
of  its  practice,  can  see  whether  the  interval  woald  have  allowed  this  or 
not, — the  affidavit  might  have  been  sufficient.  But,  when  a  party  comes 
to  the  court  at  a  distant  time,  when  the  interval  between  the  alleged 
*AWi  ^^^^^^^  ^^^  ^^®  ^application  for  judgment  as  in  case  of  a  nonsnit 
^  is  so  great  that  the  plaintiff  had  ample  opportunity  of  going  to 
trial,  I  think  that  the  defendant  ought  clearly  to  negative  the  plaintiff's 
having  done  so  ;  and,  as  his  affidavit  does  not  do  so,  I  think  it  is  insuffi- 
cient, and  that  this  rule  must  be  discharged."  And  Talfourd,  J.,  con- 
curred.  [Jervis,  C.  J. — In  Jacobs  v.  Joel,(a)  on  the  last  day  of  last 
term,  we  thought  the  statement  should  come  from  the  plaintiff.  Tal- 
fourd, J. — We  expressly  overruled  Edgar  v.  Halliday.] 

Maulb,  J. — ^Edgar  v.  Halliday  was  a  decision  by  two  judges  only ; 
and  one  of  them  has  since  repented  of  it. 

The  rest  of  the  court  concurring. 

Rule  discharged  on  a  peremptory  undertaking.(&) 

(a)  In  Jacobs  o.  Joel,  Seymour  had  obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit^  upoa 
an  affidavit  aimilar  to  that  in  the  principal  case :  Bawkint  showed  oanse,  relying  upon  Edgar  cu 
Halliday.  Jervis,  0.  J. — That  case  certainly  is  expressly  in  point:  but  I  think  the  decisioE 
was  wrong.  The  defendant  comes  on  the  ground  of  a  specific  default :  the  plaintiff  cannot  say 
that  he  has  not  been  guilty  of  that  default.  Talfourd,  J. — I  confess  I  also  think  the  decisioa 
in  Edgar  v.  Halliday  was  wrong.    And  the  rule  was  discharged  on  a  peremptory  undertaking. 

(6)  And  see  DriscoU  v.  Whalley,  16  Jurist,  150,  where  the  Court  of  Queen's  Bench,  in  Hilary 
Term  last,  dissented  from  Edgar  v.  Halliday ;  Lord  Campbell  saying, — "  I  am  of  opinion  that 
the  affidavit  is  sufficient  to  call  upon  the  plaintiff  to  convince  the  court  that  he  has  gone  to 
trial." 


*465]  *MINCHINER  v.  MARTIN.    June  12. 

upon  a  ipotion  to  set  aside  a  step  in  a  cause,  on  the  ground  that  a  term's  nodoo  of  proceeding 
was  necds«ary, — the  affidavit  must  distinctly  allege  that  a  term's  notice  has  not  been  given :  it 
is  not  enottgk  to  state  "  that  no  step  or  proceeding  in  the  cause"  has  been  taken. 

Quare,  whether  a  term's  notice  is  necessary,  where  the  plaintiff's  proceedings  have  been  suspended 
by  an  order  for  security  for  costs  ? 

Semble,  that  no  notice  would  be  necessary  in  such  a  case,  if  security  were  given. 

This  was  an  action  by  the  payee  against  the  maker  of  a  promissory 
note.  On  the  19th  of  May,  1848,  the  defendant  obtained  an  order  to 
stay  the  proceedings  until  the  plaintiff,  who  was  then  resident  in  Ire- 
land, gave  security  for  costs, — the  defendant  to  have  four  days*  time 
to  plead  after  such  security  should  be  given.  On  the  5th  of  April, 
1852,  the  plaintiff  obtained  an  order  to  change  his  attorney ;  and,  on 
the  2d  of  June,  an  order  was  made  by  Williams,  J.,  to  rescind  the  order 
for  security  for  costs,  upon  an  affidavit  that  the  plaintiff  was  then  per* 
manently  residing  and  carrying  on  his  business  in  England. 

SeymouTy  on  a  former  day  in  this  term,  moved  for  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  the  order  of  Williams,  J.,  of  the 
2d  of  June  last,  should  not  be  set  aside,  on  the  ground  that  the  defend* 
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ant  was  entitled  to  a  term's  notice  of  the  plaintiff's  intention  to  pro- 
ceed. The  affidavit  upon  which  the  motion  was  founded^  merely  stated, 
it  that  the  plaintiff  did  not  give  any  security  for  costs,  and  that  no  step 
pr  proceeding  in  this  cause  was  taken  after  the  said  19th  of  May,  1848, 
until  the  end  of  May,  1852,  when  the  defendant  was  served  with  the 
order  of  the  5th  of  April,  for  changing  the  plaintiff's  attorney ;  and 
that  no  other  proceeding  in  this  cause  was  taken  until  the  1st  of  June 
instant,  when  the  defendant  was  served  with  a  summons  to  show  cause 
why  the  order  for  security  for  costs  should  not  be  rescinded."  [Jbr- 
Yis,  C.  J. — ^Is  the  order  in  question  a  step  in  the  cause, — a  step  towards 
judgment?  The  cases  '''collected  in  Archbold,  132,  883,  show  p^^^^/* 
that  the  rule  does  not  apply  to  collateral  proceedings.  Cress-  ^ 
WELL,  J. — Might  not  the  plaintiff  jftVe  security  without  a  term's  notice  ?j 
The  nearest  case  to  the  present  is  Lord  v.  Wardle,  3  G.  B.  295  (£.  G. 
L.  R.  vol.  54),  where  it  was  held,  that,  where  a  rule  has  been  made 
absolute  to  set  aside  a  verdict  found  for  the  defendant,  and  for  a  new 
trial,  on  payment  of  costs  by  the  plaintiff,  and  the  plaintiff  for  more 
than  a  year  fails  to  pay  the  costs,  or  to  take  any  step  towards  availing 
himself  of  the  rule,  the  defendant  cannot  move  to  discharge  it,  without 
previously  giving  a  term's  notice  of  his  intention  so  to  do.  [Maule, 
J. — The  rule  hardly  applies,  where  the  plaintiff  is  disabled  from  pro- 
ceeding by  an  order  to  give  security.  Jbrvis,  G.  J. — In  Evans  v. 
Davis,  3  Dowl.  P.  G.  786,  it  was  held  that  the  rule  does  not  apply 
where  the  delay  has  taken  place  at  the  request  of  the  defendant.  So, 
in  the  case  of  an  injunction, — ^Bosworth  v.  Philips,  2  W.  Bl.  784,  where 
<«the  court  thought  the  rule  only  extended  to  voluntary  delay  by  the 
plaintiff  himself,  and  that,  where  the  defendant  stays  him  by  an  injunc- 
tion, that  is  in  its  nature  an  exception  out  of  the  rule ;  and  Nares,  J., 
cited  Michell  v.  Cue,  2  Burr.  660."  It  is  reasonable  that  a  term's 
notice  should  not  be  required  where  the  delay  is  by  the  defendant's 
own  act  or  consent,  because  in  that  case  he  knows  why  the  plaintiff 
does  not  proceed,  and  has  no  reason  to  expect  him  to  proceed.  So, 
here,  the  defendant  knows  that  the  plaintiff  is  prevented  from  proceed- 
ing until  security  is  given  for  costs.  If  security  were  given  a  term's 
notice  clearly  would  not  be  necessary.  Gresswell,  J. — In  Doe  d. 
Vernon  v.  Roe,  7  Ad.  k  E.  14  (E.  G.  L.  R.  vol.  84),  2  N.  &  P.  237,  a 
declaration  in  ejectment  was  served,  and  a  rule  obtained  for  judgment 
against  the  casual  ejector,  unless  the  tenant  should  appear  and  plead : 
the  tenant  did  not  appear,  but  a  judge's  order  was  obtained  for  the 
delivery  of  particulars  to  the  ^defendant,  and  a  like  order,  by  r^^ri^ 
consent,  that  the  defendant  should  have  ten  days  to  plead  after  *- 
delivery  of  the  particulars :  the  lessor  of  the  plaintiff  took  no  step  for 
a  year ;  he  then  delivered  particulars,  and,  after  the  expiration  of  ten 
days,  signed  judgment  against  the  casual  ejector :  and  it  was  held,  that, 
after  the  year,  the  lessor  of  the  plaintiff  might  proceed,  without  giving 
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a  term's  notice,  though  the  tenant  had  not  appeared.  By  analogy  to 
that  case,  the  plaintiff  here  might  have  given  security  for  costs  at  any 
time,  without  giving  a  term's  notice,  and  might  also  apply  to  rescind 
the  order  for  security ;  though  he  could  not  take  any  other  step.] 

A  rule  nisi  having  been  granted, 

Byles,  Serjt.,  contr^,  objected  that  there  was  no  positive  statement 
in  the  affidavit  upon  which  the  rule  was  moved,  that  a  term's  notice  had 
not  been  duly  given. 

Seymour  endeavoured  to  show  that  the  statements  in  the  affidavit  ne- 
cessarily amounted  to  such  an  allegation.     But, 

Per  Curiam. — The  affidavit  is  clearly  defective  in  the  particular 
pointed  out ;  and  therefore  the  rule  must  be 

Discharged,  with  costs* 


^..QT    *ANN  D ALTON  v.  The  MIDLAND  Railway  Company. 
^^^J  June  12. 

An  action  baring  bean  broagbt  by  A.  agunst  a  railway  company,  to  recoTcr  dividenda  doe  npoa 
certain  conBolidated  stock  of  the  company,  and  B.  claiming  to  be  the  registered  proprietor  of 
the  stock  in  respect  of  which  the  diridends  were  tonght  to  'be  recovered  by  A., — Held,  that  the 
company  were  not  entitled  to  relief  under  the  interpleader  8ct»  1  A  2  Yiot  c  58,  s.  1. 

This  was  an  action  of  debt  brought  by  the  plaintiff  to  recover  from 
the  defendants  the  sum  of  10^,  for  dividends  alleged  to  be  due  to  the 
plaintiff  on  400Z.  consolidated  stock  of  the  Midland  Railway  Company, 
of  which  the  plaintiff  claimed  to  be  proprietor. 

The  stock  in  question  having  been  transferred  to,  and  registered  in 
the  books  of  the  company  in  the  name  of,  one  Estlin,  by.  means,  as  was 
alleged,  of  a  forged  assignment,  and  Estlin  claiming  to  be  the  proprie- 
tor thereof, 

Bovilly  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the 
plaintiff  and  the  claimant  to  show  cause  why  the  proceedings  in  this 
action  should  not  be  stayed,  and  an  issue  directed  between  them. 

The  affidavit  upon  which  the  motion  was  founded, — that  of  the  secre- 
tary of  the  company, — stated,  that  the  plaintiff  became  the  proprietor  of 
the  sum  of  400Z.  consolidated  stock  of  the  said  Midland  Railway  Com- 
pany, by  virtue  of  a  transfer  thereof  to  her  from  one  Dora  Delisser, 
dated  the  30th  of  April,  1850 ;  that,  on  the  6th  of  June,  1850,  the  de- 
ponent  received  the  said  transfer  from  one  Mitchell,  a  stock-broker, 
to  be  registered  in  the  books  of  the  company,  and  that  the  same 
was  on  that  day  duly  registered,  and  two  coupons  or  certificates  for 
the  same  stock,  each  for  200^,  in  the  name  of  <<  Ann  Dalton,  of  42 
Tufton  Street,  Westminster,  widow,"  were  sent  by  the  deponent  to 
Mitchell,  on  the  11th  of  June,  1850 ;  that,  on  the  80th  of  August, 
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1850,  the   deponent  received  for  registration  in  the  books  of  the 
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"^said  Midland  Railway  Company  the  deed  of  transfer  of  the  said 
sum  of  4002.  consolidated  stock,  purporting  to  be  signed  by  the 
said  Ann  Dalton,  and  to  be  witnessed  by  Mitchell,  and  to  which  last- 
mentioned  deed  of  transfer  the  two  coupons  or  certificates  of  stock  so  as 
aforesaid  sent  by  the  deponent  to  Mitchell  on  the  said  11th  of  June, 
1850,  were  annexed ;  that  the  deponent  did,  on  the  said  80th  of  August, 
1850,  duly  register  the  said  deed  of  transfer  to  John  Bishop  Estlin,  the 
person  named  therein  as  transferree,  and  did,  on  or  about  the  14th  of 
September,  1850,  send  Estlin  a  certificate  of  proprietorship  of  the  said 
400Z.  stock  in  the  name  of  him,  Estlin ;  that,  on  the  4th  of  October, 
1850,  the  deponent  received  a  letter,  as  follows : — "  43,  Tufton  Street, 
Westminster.  I  have  very  great  reason  to  suspect  that  a  forgery  has, 
or  may  be,  committed  in  the  name  of  Ann  Dalton,  a  shareholder  in  your 
line ;  so  that  I  would  advise  the  company  to  be  on  their  guard.  Ann 
Dalton.  P.  S. — Have  the  goodness  to  send  an  answer  by  return  of  post, 
whether  the  stock  is  all  right  or  not,'' — to  which  letter  the  deponent 
replied,  as  follows: — "Madam, — In  reply  to  your  note  received  this 
morning,  there  is  not  any  Midland  stock  now  registered  in  your  name ; 
the  400/.  stock  which  you  formerly  held,  having  been  transferred.  I 
have  compared  your  signature  to  the  transfer  on  the  purchase  of  the 
stock,  with  the  transfer  on  selling  it ;  and  both  signatures  appear  to  be 
the  same  handwriting."  That,  on  the  6th  of  October,  1850,  the  depo- 
nent received  another  letter  from  the  plaintiff,  dated  the  5th,  as  follows : — 
'^  I  have  to  inform  you  that  I  have  signed  but  one  paper,  and  that  was 
the  transfer  on  the  purchase  of  the  stock ;  therefore,  that  on  the  transfer 
of  the  selling  must  be  a  forgery,  committed,  I  have  no  doubt,  by  Mitchelli 
who  bought  in  the  shares  for  me :  and  I  wish  to  know  what  proceedings 
the  company  intend  to  take.  The  undersigned  is  '''the  signature  rmAan 
of  Ann  Dalton.  I  have  also  to  state  that  I  still  hold  your  certi-  *- 
ficate,  stating  that  [a  transfer  of  J  400Z.  stock  has  been  deposited  in  your 
office,  and  duly  registered," — to  which  the  deponent  replied  on  the  9th : 
^'  In  reply  to  your  letter  of  the  5th  instant,  I  beg  to  inform  you  that  the 
transfer  of  the  stock  from  you  appearing  to  bear  your  signature,  and 
'  being  attested  by  the  same  person  who  had  acted  as  your  agent  in  the 
purchase  of  the  stock,  the  company  could  have  no  reason  to  suppose  it 
was  any  other  than  genuine ;  and,  if  it  is  not  so,  they  cannot  be  respon- 
sible for  it.  It  rests  with  yourself  to  take  such  steps  against  Mitchell 
as  you  may  be  advised ;  and  the  company  will,  of  course,  be  happy  to 
render  you  any  assistance  in  their  power,  by  the  production  of  the 
transfers,  and  the  evidence  of  their  officers,  when  required :"  That  Estlin 
has,  by  his  agent,  at  different  times  before  the  commencement  of  this 
action,  claimed  the  said  400/.  consolidated  stock  of  the  Midland  Railway, 
as  his  property,  and  has  demanded  the  dividend  warrants  to  be  delivered 
to  him ;  that,  in  consequence  of  the  said  claims  and  dispute,  the  deponent 
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does  not  know  to  whom  the  said  stock,  and  the  dividends  accrned  due 
thereon,  belong,  or  to  whom  the  defendants  are  liable  for  the  same ;  that 
this  action  was  commenced  on  the  25th  of  January  last ;  that  the  decla- 
ration was  delivered  on  the  24th  of  May,  and  that  the  defendants  have 
not  pleaded  thereto;  that  the  company  do  not  claim  any  interest  what- 
ever in  the  dividends  or  the  subject-matter  of  this  action ;  that  the  right 
to  the  said  dividends  and  subject-matter  of  this  action,  at  the  time  of  the 
commencement  thereof,  was  and  is  claimed  by  Estlin,  who  the  deponent 
expects  will  sue  for  the  same,  inasmuch  as  his  attorney  on  the  20th  of 
November  last  wrote  to  the  defendants'  attorneys,  as  follows, — "In 
respect  to  Mr.  Estlin's  claim,  I  can  only  say  the  company  have  acknow- 
*dM  1  ^®^S^^  ^^^  ^  ^^^  holder,  and  must  sooner  or  later  '''hand  him  the 
^  dividends.  They  have  clearly  made  themselves  liable,  in  allowing 
the  transfer  to  pass  in  the  first  instance ;  and  cannot  well  deny  their 
responsibility.  I  shall  feel  obliged  by  your  informing  me,  at  your 
earliest  convenience,  whether  you  will  accept  service  on  behalf  of  the 
company,  when  proceedings  are  commenced  for  the  recovery  of  the 
stock."  The  affidavit  negatived  collusion,  and  alleged  that  the  defend- 
ants were  ready  to  bring  into  court,  or  dispose  of  the  subject-matter  of 
the  action,  as  the  court  might  direct. 

Wordsworth^  for  the  plaintiff,  now  showed  cause. — ^The  question  here, 
is,  whether  a  party  who  has  entered  into  a  contract  can  avoid  the  legal 
consequences  of  it  by  calling  in  aid  the  interpleader  act,  1  &  2  W.  4,  c. 
58.  The  recital  clearly  shows  that  the  statute  was  intended  solely  for 
the  relief  of  those  who  stand  in  the  position  of  stakeholders, — "whereas, 
it  often  happens  that  a  person  sued  at  law  for  the  recovery  of  money 
or  goods,  wherein  he  has  no  interest^  and  which  are  also  claimed  of  him 
by  some  third  party,  has  no  means  of  relieving  himself  from  such  adverse 
claims  but  by  a  suit  in  equity  against  the  plaintiff  and  such  third  party, 
usually  called  a  bill  of  interpleader,  which  is  attended  with  expense  and 
delay."  In  James  v.  Pritchard,  7  M.  &  W.  216,t  the  defendant  having 
bought  a  rick  of  hay  from  the  plaintiff  (who  was  the  executor  de  son 
tort  of  one  M.  S.),  before  payment  of  the  price  received  a  notice  from 
a  third  party,  stating  that  he  was  administrator  of  M.  S.,  and  demanding 
payment  of  the  sum  for  which  it  had  been  sold :  the  defendant  being 
subsequently  sued  by  the  plaintiff  for  the  price  of  the  hay, — it  was  held 
that  he  was  not  entitled  to  relief  under  the  interpleader  act.  So,  in 
Patorni  t».  Campbell,  12  M.  &  W.  277,t  it  was  held  that  a  party  cannot 
obtain  relief  under  the  interpleader  act,  where  he  has  incurred  a  personal 
*4f5*^l  ''*^^''^^y  *^  either  of  the  contending  parties.    *Rolfe,  B.,  referring 

'*-'  to  Crawshay  v.  Thornton,  2  Mylne  &  K.  1,  there  says :  "  There 
was  a  case  before  Lord  Chancellor  Cottenham,  in  which  this  question 
was  fully  entered  into,  and  it  was  held,  that,  if  a  plaintiff  in  an  inter- 
pleader suit  has  incurred  to  one  of  the  defendants  a  personal  obligatioii, 
independently  of  the  question  between  the  defendants  themselves,  he 
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cannot  compel  them  to  interplead."  Again,  in  Tarner  v.  The  Mayor, 
&c.  of  Kendal,  13  M.  &  W.  171,t  the  Court  of  Exchequer  inclined  to 
think,  that,  where  work  is  done  under  a  contract,  and  an  action  is 
brought  for  the  amount  of  it  by  one  party,  but  another  claims  to  be 
entitled  to  be  paid  for  it,  and  gives  notice  thereof  to  the  defendant, 
such  a  case  is  not  within  the  interpleader  act ;  for,  it  is  the  fault  of  the 
defendant  who  made  the  contract,  that  he  does  not  know  with  whom 
he  contracted.  So,  here,  if  the  defendants  have  ignorantly  or  negli- 
gently contracted  with  two  persons,  they  must  abide  the  consequences, 
and  not  seek  to  throw  the  burthen  upon  persons  who  have  been  guilty 
of  no  default.  [Maulb,  J. — I  think  it  is  impossible  to  say  that  the 
defendants  have  no  interest  here.] 

Oratfy  who  appeared  for  the  claimant,  submitted,  that,  even  if  the 
transfer  were  forged,  the  company  were  estopped  by  their  own  act,  the 
registration,  from  questioning  his  title.  [Jbrvis,  C.  J. — It  certainly 
would  be  hard  to  deprive  you  of  that  point,  by  compelling  you  to  inter* 
plead  with  the  plaintiff.] 

Bovill,  in  support  of  his  rule. — [Maule,  J. — The  company  are  seeking 
to  set  up,  in  answer  to  an  action  upon  a  contract,  another  contract 
which  they  have  entered  into  with  a  third  person.]  It  is  a  fallacy  to 
call  this  a  contract.  The  registration  of  the  deed  of  transfer  is  the 
mere  ministerial  act  of  the  secretary.  [Maule,  J. — If  the  transfer  was 
not  forged,  you  may  be  right :  if  it  tg  forged,  you  are  wrong.  How  can 
you  make  two  persons  ^interplead,  for  the  purpose  of  inquiring  r-i^^jno 
into  your  wrongful  act?]  The  question  depends  upon  the  real  ^ 
ownership  of  the  stock.  [Mauls,  J.-^Suppose  the  Bank  of  England 
transfers  stock  under  a  forged  power  to  a  bonft  fide  holder, — would  that 
be  a  case  for  interpleader  ?]    Probably  not. 

Jbrvis,  C.  J. — There  clearly  is  no  pretence  for  this  rule.  It  was  a 
bold  experiment.     The  rule  must  be  discharged. 

The  rest  of  the  court  concurring, 

Rule  discharged  with  costs. 


SOLOMON  V.  HOWARD.    June  2. 

Th«  d«feiidaat»  a  mMler-mariner,  baviog  gone  abroad,  in  the  eoane  of  his  boaineM,  after  tha 
eommeneemant  of  the  aetion,  and  alter  time  obtained  to  plead,  bat  before  ieane  Joined, — tha 
eonrt  reftieed  to  postpone  the  trial  until  his  return  to  England,  on  the  ground  that  his  eridenoa 
was  material  and  neeessary  to  make  out  his  defence. 

StmtUf  that  the  examination  of  a  partj  to  the  snit,  under  a  eommission.  Is  reeelTable  in  evidenoe^ 
under  the  14  A  16  Viet  e.  99,  s.  2. 

This  was  an  action  upon  a  bill  of  exchange  for  2952.  17«.,  drawn  bj 
the  plaintiff  upon  and  accepted  by  the  defendant,  dated  the  12th  of 
S^ptembeFi  1851,  and  payable  six  months  after  date. 
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The  bill  in  question  was  drawn  for  the  price  of  certain  goods  which 
liad  been  sold  by  the  plaintiff  to  the  defendant,  who  was  a  master-mariner 
trading  between  Liverpool  and  Shanghae,  in  China,  subject  to  the  fol- 
lowing agreement,  which  was  written  at  the  foot  of  the  invoice : — "Any 
of  the  above  goods  that  cannot  be  sold  at  the  invoice  price,  we  (the 
plaintiff)  guaranty  to  take  back  again.     I.  Solomon/' 

The  writ  of  summons  was  served  upon  the  defendant  on  the  24th  of 
*4R4.1  ^^'^^  ^^^'  After  three  summonses  for  *time  to  plead,  upon 
-*  the  usual  terms,  the  defendant,  on  the  22d  of  April,  pleaded 
non  accepit ;  and  afterwards  obtained  leave  to  amend  by  paying  522. 
into  court,  and  pleading  a  plea  of  partial  failure  of  consideration  as  to 
the  rest.(a) 

(a)  The  plea  wu  as  follows :  As  to  the  first  count  of  the  declaration, — except  as  to  the  sum 
of  bU,  6«.,  parcel  of  the  sum  of  money  therein  mentioned,  that  on  the  12th  of  March,  1861,  m 
certain  ship  called  the  Panic  being  then  about  to  sail  from  the  port  of  Lirerpool,  in  the  county 
•f  Lancaster,  on  a  voyage  to  certain  parts  beyond  the  seas,  to  wit,  the  empire  of  China,  and 
thence  back  to  the  said  port,  it  was  mutually  agreed  by  and  between  the  plaintiff  and  the  de- 
fendant, that  the  plaintiff  should  deliver  to  Uie  defendant,  who  should  receive  from  the  plaintiff^ 
as  on  a  sale  on  credit,  to  wit,  a  credit  of  twelve  months,  at  certain  prices  respectively  stated  in 
a  certain  invoice  then  made  out  by  the  plaintiff,  certain  goods  in  the  said  invoice  mentioned, 
and  then  intended  to  be  conveyed  on  board  the  said  ship  to  the  said  parts  beyond  the  seas,  fiir 
the  purpose  of  being  sold  there  by  the  defendant :  and  that  any  of  the  said  goods  which  could 
not  be  sold  there  at  the  prices  in  respect  thereof  respectively  in  the'  said  invoice  stated,  should 
be  token  back  again  by  the  plaintiff,  to  wit,  on  the  retom  of  the  said  ship  (torn  the  said  voyage, 
and  the  defendant  should  not  pay  for  the  goods  which  could  not  be  so  sold ;  and  that,  for  tht 
securing  to  the  plaintiff  the  prices,  according  to  the  said  invoice,  of  the  said  goods,  amounting 
to  the  sum  of  295/.  17«.,  if  and  so  far  as  the  same  goods  could  be  sold  in  the  said  parts  beyond 
the  seas,  at  the  said  prices,  and,  subject  to  deduction  and  allowance  in  amount  in  respect  of  th« 
said  prices  of  such  of  the  said  goods  as  could  not  be  sold  in  the  said  parte  beyond  the  seas  at  tha 
said  prices,  the  defendant  should  accept  a  bill  of  exchange  to  be  drawn  on  him  by  the  plaintiff 
for  thn  said  sum  of  2952.  17«.,  payable  six  months  after  dato ;  and  that,  if,  when  the  same  MU 
becarie  due  and  payable  according  to  the  tenor  and  effect  thereof,  the  plaintiff  and  the  defendant 
had  not  otherwise  mutually  agreed  and  arranged,  the  defendant  should,  in  lien  and  substitution 
of  the  same  bill,  and  as  a  renewal  thereof,  and  for  the  like  purpose,  and  subject  as  aforesaix^ 
accept  another  bill  of  exchange  to  be  drawn  by  the  plaintiff  for  the  like  sum,  payable  six  months 
after  date  thereof,  and  deliver  the  same  to  the  plaintiff  in  exchange  for  the  said  first-mentioned 
bill :  that  the  said  agreement  being  so  made  as  aforesaid,  and  in  pursuance  thereof,  to  wit,  on 
the  day  and  year  last  aforesaid,  the  plaintiff  delivered  to  the  defendant,  who  then  received  from 
the  plaintiff  as  on  a  sale  on  credit,  to  wit,  a  credit  of  twelve  months,  at  the  prices  respectively 
stetod  in  the  said  invoice,  the  said  goods  in  the  said  invoice  mentioned ;  and  the  same  gooda 
then  were  conveyed  on  board  the  said  ship  to  the  said  parte  beyond  the  seas  for  the  purpose  of 
being  sold  there  by  the  defendant;  and,  for  the  securing  to  the  plaintiff  the  prices  according  to 
the  said  invoice  of  the  said  goods,  to  wit,  the  sum  of  295/.  17«.,  if  and  so  far  as  the  same  goodi 
oonld  be  sold  in  the  said  parte  beyond  the  seas  at  the  said  prices,  and  subject  to  deduction  and 
allowance  in  respect  of  the  said  prices  of  such  of  the  said  goods  as  could  not  be  sold  at  the  said 
prices  in  the  said  parte  beyond  the  seas,  the  defendant  then  accepted  a  certain  bill  of  exchaofo 
bearing  date  on  the  day  and  year  last  aforesaid,  drawn  on  him  by  the  plaintiff  for  the  said  snm 
of  295i.  17s.,  payable  six  months  after  the  dato  thereof:  that,  when  the  same  bill  became  dna 
and  payable  according  to  the  tenor  and  effect  thereof  to  wit,  on  the  12th  of  September,  1851, 
the  plaintiff  and  the  defendant  not  having  then  otherwise  mutually  agreed  or  arranged,  the  de- 
fendant, in  lien  and  substitution  of  the  same  bill,  and  as  a  renewal  thereof,  and  for  the  like  pur- 
pote,  and  subject  as  aforesaid,  accepted  the  said  biU  of  exchange  in  the  first  count  mentioned, 
and  then  delivered  the  same  bill  to  the  plaintiff,  in  exchange  for  the  said  first-mentioned  biU : 
that  part  only  of  the  goods  in  the  said  invoice  mentioned,  and  so  delivered,  received,  and  eon- 
reyed  as  aforesaid,  to  wit,  goods  whereof  the  prices  respectively  mentioned  in  the  said  invaioa 
amounted  to  the  said  sum  of  5W.  6«.,  could  be  or  were  sold  at  the  said  invoice  prices  respectively. 
In  the  said  parte  beyond  the  seas ;  and  that  none  of  the  residue  of  the  goods  in  tha  same  invoioa 
mentioned  could  be  or  were  sold  at  the  prices  thereof  respectively  in  the  said  inroiee  manlianads 
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*The  plaintiff  Billed  for  Shanghae  on  the  8th  of  April ;  and,  r*4fi'i 
the  cause  standing  for  trial  at  the  sittings  in  London  after  this  '- 
term, 

*John  Hefider$an  moved  for  a  mle  to  show  cause  why  the  r^Aa^ 
trial  should  not  be  postponed  until  his  return,  which  was  ex-  ,'- 
pected  to  be  in  the  month  of  February  next.  The  affidavits  upon  which 
he  moved  gave  a  detailed  account  of  the  dealings  between  the  plaintiff 
and  the  defendant,  and  stated  that  the  defendant's  evidence  was  essen- 
tial to  make  out  his  defence,  and  that,  beyond  the  amount  paid  into 
court,  he  had  a  good  defence  to  the  action  upon  the  merits.  He  stated 
that  the  parties  had  been  before  Talfourd,  J.,  at  chambers,  for  a  com- 
mission to  take  the  examination  of  the  defendant  at  Shanghae,  when 
that  learned  judge  doubted  whether  an  examination  of  a  party  under  a 
commission  was  warranted  by  the  late  8tatute.(a)  [Jebvis,  C.  J. — ^I 
do  not  see  why  we  should  go  out  of  the  way  to  defeat  the  act,  by  giving 
such  undue  weight  to  the  words  «on  the  trial."  The  clause  speaks 
*of  «< depositions."  These  mutt  be  taken  before  the  trial.  It  is  r/^A^m 
not  necessary,  however,  to  decide  the  point  here.]  This  appli-  '- 
cation  rests  upon  the  undoubted  power  of  the  court  to  postpone  a  trial, 
where  it  appears  to  be  essential  to  the  ends  of  justice  that  it  should  be 
done.  [Jeryis,  G.  J. — ^Your  only  ground  for  the  motion,  is,  that  it 
did  not  suit  the  convenience  of  the  defendant  to  wait  in  England  till 
after  issue  joined.]  He  was  compelled  to  go,  or  give  up  his  command. 
[Jeryis,  C.  J. — How  would  it  have  been,  before  the  late  act,  if  the 
defendant  had  taken  his  witnesses  abroad  with  him?]  No  doubt  in 
that  case,  he  would  be  compelled  to  have  recourse  to  a  commission. 

Jeryis,  C.  J. — ^I  think  there  ought  to  be  no  rule  in  this  case.  The 
defendant  has  brought  the  difficulty  upon  himself,  by  withdrawing 
before  issue  joined.     He  must  take  the  consequences. 

Cresswsll,  J. — ^It  would  be  scarcely  fair  to  the  plaintiff,  to  allow  a 

thai  thereupon  the  said  reaidae  of  the  said  goods  were  afterwards,  and  before  the  bill  in  the  said 
first  eonnt  meDtloned  became  due  and  payable  aceording  to  the  tenor  and  effect  thereof,  to  wil| 
on  the  1st  of  Maroh,  1851,  eonToyed  back  to  the  port  of  LiTcorpooI  aforesaid,  on  board  of  the 
said  ship,  whioh  then  returned  to  the  said  port  from  the  said  voyage, — ^whereof  the  plaintiff 
within  a  reasonable  time  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
day  and  year  laat  aforesaid,  had  notice:  thai  the  defendant  was  ready  and  willing,  and  offered 
to  the  plaintiff,  to  pay  to  him  the  said  sum  of  6U,  6«.,  and  to  deliTer  to  him  and  allow  him  to 
take  baolc  the  said  residue  of  the  said  goods,  which  the  plaintiff  then  wholly  refused  to  do :  and 
that)  save  as  aforesaid,  there  never  was  any  considention  or  value  whatsoever  for  or  in  retpeol 
of  bis  aoeepting  or  paying,  or  for  or  in  respeot  of  the  plaintiff's  being  the  holder  or  entitled  to 
the  boneflt  of,  either  of  the  said  bills  of  exchange, — verification.  The  replication  took  issue  upoA 
the  aUeged  agreement 

(a)  The  2d  section  of  the  li  1 15  Viol  o.  99,  enacts,  thal»  **<m  tke  trial  of  any  issue  joinod^  m 
of  any  mattor  or  question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other  proceeding,  in. 
aay  oourt  of  justice,  or  before  any  person  having  by  law,  or  by  consent  of  parties,  authority  to 
hear,  receive,  and  examine  evidence,  the  parties  thereto,  and  the  persons  in  whose  behalf  any 
neh  suit,  action,  or  other  proceeding  nay  be  brought  or  defended,  sbaU,  except  as  hereinafter 
•zbepted,  be  competent  and  compellable  to  give  evidence,  et'iAer  vivd  voce,  or  fty  iUpontion  accord- 
ing to  the  practice  of  the  court,  on  behalf  of  either  or  any  of  the  parties  to  the  said  suil^  aoltoa, 
or  other  prooeeding." 

VOL.  xn. — 41 
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defendant  who  is  under  terms  to  go  to  trial  at  a  partiookr  time,  to 
obtain  a  postponement  of  the  trial  on  grounds  which  existed  and  were 
not  disclosed  when  those  terms  were  entered  into. 
The  rest  of  the  court  concurringy  Bule  refused. 


♦468]  ♦JOHNSON  v.  LANSLEY.    Majf  81. 

A.  and  B.  Jointly  made  bets  with  third  panons  on  a  hone-raee.  B.  reeefved  the  moBejTf  and 
gare  A.  a  bill  aooopied  by  0.  (who  was  no  party  to  the  batting)  tat  hie  ihare :— Held,  that  A. 
was  not  predaded  by  the  8  A  9  Viet  o.  109,  e.  18,  fh>m  iving  0.  upon  the  biU. 

Stmble,  that  that  f tatate  does  not  render  betting  on  a  horee-noe  illegaL 

Assumpsit  on  a  bill  of  exchange  for  862.  1$.  2d.f  drawn  by  the 
defendant  upon  and  accepted  by  one  William  Hunt,  and  endorsed  by 
the  defendant  to  the  plaintiff.    Account  stated. 

Pleas, — ^first,  a  denial  of  the  endorsement, — secondly,  a  denial  of  the 
promise  on  the  account  stated, — thirdly,  that,  before  the  making  of 
the  bill  in  the  first  count  mentioned,  and  before  the  passing  of  the  8  k 
9  Vict.  c.  109,  certain  persons  unknown  were  about  to  game  at  horse- 
racing  ;  that  the  plaintiff  and  Hunt  betted  thereat  jointly ;  that  Hunt 
received  certain  sums  for  the  common  profit  of  himself  and  the  plain* 
tiff;  and  that  the  bill  in  the  first  count  mentioned  was  given  to  secure 
the  plaintiff's  share  of  the  winnings. 

To  the  third  plea,  the  plaintiff  replied  de  injurifi. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  sittings  in  London  after  the 
last  term,  the  defendant  proved  the  third  plea,  except  that  the  transac- 
tion upon  which  it  was  founded  took  place  qfter  the  passing  and  coming 
into  operation  of  the  8  &  9  Vict.  c.  109. 

The  learned  judge  ruled,  that,  inasmuch  as  the  plea  was  not  a  good 
plea,  it  must  be  proved  in  all  its  parts ;  and  accordingly  he  directed  a 
verdict  to  be  entered  for  the  plaintiff. 

Phinny  on  a  former  day  in  this  term,  moved  for  a  rule  nisi  to  enter 
a  verdict  for  the  defendant  on  the  third  issue.  He  submitted,  that, 
though  horse-racing  is  legalised  by  the  8  &  9  Vict.  c.  109,  s.  18,  betting 
thereat  is  illegal ;  and,  consequently,  that  the  bill  in  question,  having 
*4891  ^^^^  givexi  for  an  illegal  consideration,  could  not  *be  enforced* 
^  He  referred  to  the  statute  9  Anne,  c.  14,  and  to  the  case  of 
Gatty  V.  Field,  9  Q.  B.  481  (E.  C.  L.  R.  vol.  68).  [Crbsswbll,  J.— 
There  was  no  betting  between  the  plaintiff  and  Hunt.  All  you  can 
say,  is,  that  they  were  partners  in  an  illegal  trade,  and  that  one  of 
them  has  pocketed  all  the  profits.  If  the  plea  is  bad  in  its  present 
fbrm,  can  you  reject  any  part  of  it  7]  That  may  be  doubtful.  [Jbr- 
TIB,  G.  J. — If  the  transaction  took  place  before  the  statute  8  &  6  Vict. 
e.  109,  the  statute  9  Anne,  c.  14,  being  repealed|  the  plea  is  clearly 
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bad.  Yoa  seek  to  reject  that  allegation,  bo  as  to  set  up  the  statute  of 
Anne.]  No :  the  defendant  seeks  to  avail  himself  of  the  8  &  9  Viet, 
e.  109. 

A  rule  nisi  having  been  granted, — ^leave  being  reserved  to  the  plain- 
tiff to  move  for  judgment  non  obstante  veredicto  on  the  third  issue,  if 
the  court  should  think  the  rule  ought  to  be  made  absolute, 

Ohannettf  Serjt.,  and  Prideaux^  now  showed  cause. — The  plea  in 
substance  alleges,  that  the  plaintiff  and  Hunt  betted  in  partnership  on 
a  horse-race,  that  Hunt  received  more  than  his  share,  and  that  the  bill 
declared  on  was  given  as  security  for  the  excess.  The  plea  alleges  that 
this  took  place  h^ore^  and  the  evidence  shows  that  it  was  aftefy  the 
passing  of  the  8  &  9  Vict.  c.  109.  This  is  not  the  mere  statement  of 
a  day  under  a  videlicet.  If  the  plaintiff  had  demurred  to  the  plea, 
the  case  must  have  been  argued  on  the  footing  of  the  law  as  it  existed 
previously  to  the  passing  of  the  8  ft  9  Vict.  c.  109.  The  allegation, 
therefore,  is  not  an  immateriiJ  one :  but  the  question  is,  whether  a 
defendant  who  puts  an  allegation  into  his  plea  which  may  better  his 
position,  and  prejudice  that  of  his  opponent,  may  afterwards  turn  round 
and  treat  it  as  immaterial.  [Jervis,  C.  J. — Suppose  the  plea  good 
under  either  law  ?]  In  that  case,  no  doubt,  the  allegation  would  be  an 
*immaterial  one.  [Maulb,  J. — It  is  a  common  thing  to  aver  r^^^/t 
notice  in  a  declaration  or  a  plea ;  where  it  cannot  be  proved,  it  *- 
may  be  treated  as  immaterial,  though  it  might  be  for  the  benefit  of  the 
party  pleading.]  The  plea  is  evidently  framed  for  the  purpose  of 
enabling  the  defendant  to  take  advantage  of  the  statute  9  Anne,  c.  14. 
The  15th  section  of  the  8  &  9  Vict.  c.  109,  repeals  that  act ;  and  s. 
18  enacts,  <<  that  all  contracts  or  agreements,  whether  by  parole  or  in 
writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void ;  and 
that  no  suit  shall  be  brought  or  maintained  in  any  court  of  law  or  equity 
for  recovering  any  sum  of  money  or  valuable  thing  alleged  to  be  won 
upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands  of 
any  person  to  abide  the  event  on  which  any  wager  shall  have  been 
made :  Provided  always,  that  this  enactment  shall  not  be  deemed  to 
apply  to  any  subscription  or  contribution,  or  agreement  to  subscribe  or 
contribute,  for  or  toward  any  plate,  price,  or  sum  of  money  to  be  awarded 
to  the  winner  or  winners  of  any  lawful  game,  sport,  pastime,  or  exercise.*' 
This  is  clearly  not  a  case  within  that  section:  the  betthig  was  not  between 
these  parties.  [Jbryib,  C.  J. — The  argument  on  the  other  side,  is, 
that  thjB  original  tran$aetian  is  within  the  statute,  and  that  you  cannot 
collaterally  enforce  it.]  It  is  conceded  that  the  race  was  legal ;  but  it 
18  said  that  bets  upon  legal  races  are  rendered  illegal  by  the  18th  sec- 
tion. [PAmn. — In  conjunction  with  the  preamble,  which  shows  that 
it  is  contrary  to  the  policy  of  the  act.  Maulb,  J. — The  plaintiff  and 
Hunt  have  been  jointly  concerned  in  some  void  contracts  (assuming  that 
they  are  void),  and  Hunt  has  received  money  on  account,  beyond  his 
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proper  share,  and  this  bill  was  given  as  security  for  the  excess.  I  see 
nothing  contrary  to  the  statute  in  that.  It  may  be  that  such  a  security 
could  not  be  enforced  against  a  loser.  But  a  loser  cannot  recover  bads 
i^Mfj-i-t  money  which  he  has  ^paid.     Surely  a  duty  arises  on  the  part  of 

^  Hunt  to  pay  over  his  share  to  his  copartner.] 
Phinrij  in  support  of  his  rule. — The  court  will  not  lend  its  aid  to 
enforce  a  contract  the  foundation  of  which  is  a  transaction  that  is  con- 
trary to  the  policy  of  the  law.  [Grbsswsll,  J. — I  do  not  quite  under- 
stand what  that  means.]  It  was  the  ground  upon  which  The  Chevalier 
D'Eon's  case(a)  was  decided.  [Maule,  J. — ^No.  That  case  proceeded 
on  the  ground  that  the  wager  was  contrary  to  public  decency.]  Prior 
to  the  statute  8  &  9  Vict.  c.  109,  there  was  a  long  series  of  statutes 
rendering  gaming  contracts  illegal:  and  the  preamble  to  that  statute 
recites  that  <<  the  laws  heretofore  made  in  restraint  of  unlawful  gaming 
have  been  found  of  no  avail  to  prevent  the  mischiefs  which  may  happen 
therefrom."  That  shows  that  the  object  of  the  legislature  was  not  to 
relax  the  laws.  [Maulb,  J. — ^It  goes  on  to  repeal  any  law  which  would 
make  this  transaction  illegal,  if  any  such  there  were.]  In  Yarney  v. 
Hickman,  5  G.  B.  271  (E.  G.  L.  R.  vol.  57),— where  it  was  held  that 
the  8  &  9  Vict.  c.  109,  s.  18,  did  not  apply  to  an  action  where  a  party 
seeks  to  recover  back  his  deposit  from  a  stakeholder,  upon  a  repudia- 
tion of  the  wager, — Maule,  J.,  says :  «  The  first  part  of  that  section 
enacts  ^that  all  contracts  or  agreements,  whether  by  parole  or  in 
writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void.*  It 
then  goes  on  to  enact  <  that  no  suit  shall  be  brought  or  maintained  in 
any  court  of  law  or  equity,  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager,-— or  which  shall  have 
been  deposited  in  the  bands  of  any  person  to  abide  the  event  on  which 
any  wager  shall  have  been  made.'  Now,  the  first  branch  of  this  section 
^.-Q^  declares  the  '*'con tract  to  be  null  and  void:  the  second  prevents 

^  the  winner  from  bringing  an  action  to  recover  the  amount  of 
the  bet  from  the  loser:  and  the  third  prevents  the  winner  from  suing 
the  stakeholder.  It  certainly  is  true  that  the  second  branch  is  involved 
in  the  first ;  that  is  to  say,  that,  if  the  section  had  stopped  at  the  end 
of  the  first  branch,  it  would  have  followed  that  no  action  could  be 
brought  to  enforce  a  contract  so  declared  to  be  void."  [Maulb,  J.—*. 
The  18th  section  means  to  treat  the  money  which  is  in  a  man's  pocket 
at  the  time,  as  the  reasonable  limit  to  which  he  may  lawfully  gamble.]. 
If  wagering  is  illegal,  there  are  many  authorities  which  show  that 
Johnson  could  not  have  sued  Hunt :  and  the  defendant  is  in  the  same 
position.  In  Simpson  v.  Bliss^  2  Marsh.  542  (E.  C.  L.  R.  vol.  4), 
7. Taunt.  246  (E.  G.  L.  R.  vol.  2),  A.  bet  an  illegal  wager  of  twenty- 
five  guineas  with  B.  on  a  horse-race,  of  which  G.,  at  his  own  request, 
stiaked  ten.    A.  won,  and  paid  G.  ten  guineas,  in  the  expectation  of 

(a)  D*  Ooita  •.  JoBdiy  Oowp.  729. 
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receiving  the  whole  amount  of  the  bet  from  B.  B.  however  died,  and 
A.  never  received  it.  It  was  held,  that  A.  could  not  recover  back  the 
ten  guineas  which  he  had  paid  to  C,  because  he  could  not  establish  his 
claim  without  going  into  proof  of  the  illegal  transaction  in  which  both 
were  equally  engaged.  [Grbsswell,  J. — Is  wagering  illegal?  Of 
what  law  is  it  a  breach  ?]  The  preamble  and  the  18th  section,  taken 
together,  clearly  show  it  to  be  illegal. 

JsRYis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  admitted  that  the  transaction  occurred  after  the  passing  of  the  8 
k  9  Vict.  c.  109 ;  therefore,  the  plea  was  not  strictly  proved.  This 
made  the  allegation  a  material  one.  Before  the  passing  of  the  8  &  9 
Vict.  c.  109,  there  were  various  statutes  relating  to  betting  on  horse- 
races, all  of  which  are  repealed  by  the  15th  section  of  that  act.  The 
17th  section  imposes  certain  penalties  on  persons  cheating  at 


♦i 


play,  or  <<  in  wagering  on  the  event  of  any  game,  sport,  pastime. 


[♦478 


or  exercise."  Then  comes  s.  18,  which  enacts,  <<that  all  contracts  or 
agreements,  whether  by  parole  or  in  writing,  by  way  of  gaming  or 
wagering,  shall  be  null  and  void ;  and  that  no  suit  shall  be  brought  or 
maintained  in  any  court  of  law  or  equity,  for  recovering  any  sum  of 
money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or  which 
shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the  event 
on  which  any  wager  shall  have  been  made :  Provided  always,  that  this 
enactment  shall  not  be  deemed  to  apply  to  any  subscription  or  contri- 
bution, or  agreement  to  subscribe  or  contribute,  for  or  toward  any  plate, 
prize,  or  sum  of  money  to  be  awarded  to  the  winner  or  winners  of  any 
lawful  game,  sport,  pastime,  or  exercise."  There  is  nothing  there  to 
show  this  transaction  illegal.  Hunt  was  bound,  upon  every  principle  of 
justice,  to  pay  this  money  to  Johnson.  And  the  circumstance  of 
Lansley  being  substituted  for  Hunt  cannot  make  that  illegal,  which  as 
between  Johnson  and  Hunt  would  not  have  been  so. 

Maulb,  J. — I  am  of  the  same  opinion.  The  money  which  was  the 
consideration  for  this  bill,  was  money  which  Hunt  was  bound  to  account 
for  to  Johnson.  The  losers  could  not  get  it  back  from  Hunt ;  and  it 
would  be  a  very  unjust  thing  that  he  should  keep  the  whole.  Before 
the  statute  8  &  9  Vict.  c.  109,  he  clearly  would  have  been  bound  to  pay 
over  the  money ;  and  I  find  nothing  in  that  statute  to  excuse  him  from 
doing  so.     The  plaintiff  is  entitled  to  retain  his  verdict. 

The  rest  of  the  court  concurring,  Bule  discharged. 


Where  one  of  two  joiai  winnen  at  oarda  re-    the  half  reeeWed  to  his  nae :  Owea  v.  Davif,  1 
eeiree  the  ram  won  by  both  from  the  loser,  the    Bailey,  315. 
other  can  maintain  an  action  against  him  for 


2£ 
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^ .- „  *DOE  d.  HYDE  v.  The  Mayor,  &o.,  of  the  Borough  of  MAS- 
*^*J  CHESTER.    June  9. 

A  eorporatton  empowered  by  speoial  acta,  which  incorporated  the  S  A  9  Vict  o.  18,  to  eonstmet 
waterworks,  and  to  take  certain  landa,  required  lande  belonging  to  A.  and  B.,  the  bonndaiy 
between  which  waa  improperly  described  in  their  plans  and  books  of  reference.  In  conaidei»- 
fion  of  B.'s  withdrawing  his  opposition  to  their  bill  in  committee,  the  corporation  agreed  f» 
settle  the  valne  of  the  land  required  from,  and  the  compensation  dne  to,  A.,  by  arbitration 
under  the  above  aet»  and  to  fix  tiie  exact  quantity  of  land,  within  six  months  after  the  passing 
of  the  bilL  In  the  proceedings  under  the  reference,  the  mistake  of  the  boundary  was  pointed 
oat ;  but  the  award  fixed  a  Talne  in  terms  only  for  the  land  within  the  boundary  so  inaccu- 
rately delineated,  and  the  oorporation  took  that  land  aooordingly,  leaving  between  it  and  tlw 
true  boundary  line  a  narrow  slip  of  land  belonging  to  B.,  but  which  the  corporation  had 
agreed  to  purchase  from  A.  as  part  of  kit  land,  and  for  which  they  had  paid  a  sum  of  money 
to  A.,  and  of  which  they  took  possession  as  part  of  the  land  purohased  fh>m  A. 

B.  brought  an  ejectment  against  the  corporation  for  this  slip  of  land,  and  reooyered  a  yerdiefc 
(which  the  eorporaUon  unsuccessfully  attempted  to  set  aside),  an(i  issued  and  lodged  with  the 
sheriff  a  writ  of  habere  facias  possessionem. 

The  corporation  having  since  the  judgment  in  the  fjeotment  perfeeted  their  title  >o  the  land  in 
question,  under  the  124th  section  of  the  8  d;  0  Vict.  c.  18, — The  court  stayed  the  proceedings 
upon  the  judgment,  upon  the  terms  of  the  corporation  paying  to  the  lessor  of  the  plaintiff  his 
"  full  costs  and  expenses"  of  the  action,  and  costs  of  the  application  :-<- 

Held,  that  ''full  oosU  and  expenses,"  in  the  126th  section  of  the  8  A  9  Viot  o.  18.  meant  costs 
"  as  between  attorney  and  client" 

Thb  corporation  of  Manchester,  in  the  year  1847,  obtained  an  act 
of  parliament,  10  &  11  Vict.  c.  cciii.,  to  enable  them  to  construct  water- 
works. By  that  act,  which  waa  intitaled  <<  The  Manchester  Corpora- 
tion Water  Works  Act,  1847,"  it  was  enacted  that  the  Lands  Glauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  and  the  Waterworks  Clauses 
Act,  1847  (10  k  11  Vict.  c.  17),  should  be  incorporated  with  that  act, 
except  so  far  as  inconsistent  therewith.  By  their  act,  the  corporation 
were  empowered  to  take  lands ;  and,  amongst  others,  they  required  cer- 
tain lands  belonging  respectively  to  the  Duke  of  Norfolk  and  Mr.  Hyde, 
the  lessor  of  the  plaintiff,  the  boundary  between  which  was  inaccurately 
described  in  their  plans  and  books  of  reference.  In  consideration  of 
Mr.  Hyde's  withdrawing  his  opposition  to  their  bill,  in  committee,  the 
corporation  had  agreed  to  settle  the  value  of  the  land  required  from, 
and  the  compensation  due  to,  him,  by  arbitration,  pursuant  to  the 
*act,  and  to  fix  the  exact  quantity  of  land  to  be  taken,  within  six 
months  after  the  passing  of  the  bill. 

In  the  proceedings  before  the  arbitrator,  the  mistake  as  to  the 
boundary  was  pointed  out ;  but  the  award  fixed  a  value  in  terms  only 
for  the  land  within  the  boundary  so  inaccurately  delineated,  and  the 
corporation  took  that  land  accordingly,  leaving  between  it  and  the  true 
boundary  line,  a  narrow  strip  of  land  belonging  to  Mr.  Hyde,  but  which 
the  corporation  had  agreed  to  purchase  from  the  Duke  of  Norfolk  as 
part  of  his  land,  and  for  which  they  paid  him. 

The  lessor  of  the  plaintiff  having  obtained  a  verdict  in  an  action  of 
ejectment  brought  to  recover  this  strip  of  land,  and  a  rule  for  a  new 
trial  having  been  refused,  the  corporation  proceeded,  within  six  months, 
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to  acquire  the  legal  ownership  thereof  under  <<  The  Manchester  Water* 
works  Amendment  Act,  1848"  (11  k  12  Viet.  c.  ci.),  and  the  8  &  9 
Vict.  c.  18,  8.  124. 

The  lessor  of  the  plaintiff  haying  issued  a  writ  of  habere  facias  pos- 
sessionem in  this  cause,  and  lodged  the  same  for  execution  with  the 
sheriff  of  Cheshire,  the  defendants,  on  the  20th  of  March  last,  took  out 
a  summons  calling  upon  the  lessor  of  the  plaintiff  to  show  cause  whj 
that  writ  should  not  be  set  aside,  or  why  the  execution  thereof  should 
not  be  stayed,  on  the  ground  that  the  writ  had  been  issued  and  lodged 
for  execution  in  violation  of  the  124th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  why  the  lessor  of  the  plaintiff  should  not 
pay  the  costs  of  the  application.  An  order  was  thereupon  made  by 
Pollock,  C.  B.,  staying  the  execution  of  the  writ  until  the  fifth  day  of 
the  following  ternt.  Accordingly,  on  the  fourth  day  of  Easter  Term 
last. 

Sir  A.  Coekbum  obtained  a  rule  calling  upon  the  lessor  of  the  plain- 
tiff to  show  cause  why  the  writ  of  ^habere  facias  possessionem 


should  not  be  set  aside,  or  why  the  execution  of  such  writ  should 
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not  be  stayed  for  ever ;  and  why  the  lessor  of  the  plaintiff  should  not 
pay  to  the  defendants  or  their  attorney  their  costs  of  and  occasioned 
by  the  said  writ,  and  of  this  application  to  the  court. 

BramtveU  and  Wehbjfj  on  a  subsequent  day,  showed  cause. — The 
124th  section  of  the  8  &  9  Vict.  o.  18, — (<  with  respect  to  interests  in 
lands  which  have  by  mistake  been  omitted  to  be  purchased,"  enacts, 
that,  <(if,  at  any  time  after  the  promoters  of  the  undertaking  shall 
have  entered  upon  any  lands  which  under  the  provisions  of  this  or  the 
special  act,  or  any  act  incorporated  therewith,  they  were  authorized  to 
purchase,  and  which  shall  be  permanently  required  for  the  purposes  of 
the  special  act,  any  party  shall  appear  to  be  entitled  to  any  estate, 
right,  or  interest  in,  or  charge  affecting,  such  lands,  which  the  promo- 
ters of  the  undertaking  shall  through  midake  or  inadvertence  have  failed 
or  omitted  duly  to  purchase  or  to  pay  compensation  for,  then,  whether 
the  period  allowed  for  the  purchase  of  lands  shall  have  expired  or  not, 
the  promoters  of  the  undertaking  shall  remain  in  the  undisturbed  pos- 
session of  such  lands,  provided,  within  six  months  after  notice  of  such 
estate,  right,  interest,  or  charge,  in  case  the  same  shall  not  be  disputed 
by  the  promoters  of  the  undertaking,  or,  in  case  the  same  shall  be  dis- 
puted, then  within  eiz  monthe  after  the  right  thereto  shall  have  been 
finally  established  by  law  in  favour  of  the  party  claiming  the  same,  the 
promoters  of  the  undertaking  shall  purchase  or  pay  compensation  for 
the  same,  and  shall  also  pay  to  such  party,  or  to  any  other  party  who 
may  establish  a  right  thereto,  full  compensation  for  the  mesne  profits 
or  interest  whi<^h  would  have  accrued  to  such  parties  respectively,  in 
respect  thereof,  during  the  interval  between  the  entry  of  *the  pro-  ^4^477 
meters  of  the  undertaking  thereon,  and  the  time  of  the  payment  ^ 
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of  Buch  purchase-money  or  compenBation  by  the  promoters  of  the  an- 
dertaking,  so  far  as  such  mesne  profits  or  interest  may  be  recoverable 
in  law  or  equity ;  and  such  purchase-money  or  compensation  shall  be 
agreed  on  or  awarded  and  paid  in  like  manner  as  according  to  the  pro- 
visions of  this  act  the  same  respectively  would  have  been  agreed  on  or 
•awarded  and  paid,  in  case  the  promoters  of  the  undertaking  had  pur- 
chased such  estate,  right,  interest,  or  charge,  before  their  entering  upon 
such  land,  or  as  near  thereto  as  circumstances  will  admit."  And  the 
125th  section  provides,  that,  «in  estimating  the  compensation  to  be 
given  for  any  such  last-mentioned  lands,  or  any  estate  or  interest  in 
the  same,  or  for  any  mesne  profits  thereof,  the  jury,  or  arbitrators,  or 
justices,  as  the  case  may  be,  shall  assess  the  same  according  to  what 
they  shall  find  to  have  been  the  value  of  such  lands,  estate,  or  interest, 
and  profits,  at  the  time  such  lands  were  entered  upon  by  the  promotets 
of  the  undertaking,  and  without  regard  to  any  improvements  or  works 
made  in  the  said  lands  by  the  promoters  of  the  undertaking,  and  as 
though  the  works  had  not  been  constructed."  [Jbrvis,  0.  J. — ^What 
is  to  happen  when  the  six  months  have  elapsed  ?]  The  corporation  are 
trespassers.  They  have  no  right  at  this  period  to  come  to  stay  the 
plaintiffs'  proceedings,  upon  a  ground  which  would  have  been  an  answer 
to  the  ejectment :  Doe  d.  Armistead  v.  The  North  Staffordshire  Rail- 
way Company,  16  Q.  B.  526  (E.  0.  L.  B.  vol.  71).  Assuming,  how- 
ever, that  the  corporation  had  no  answer  to  the  action  of  ejectment, 
and  that  they  have  since  obtained  a  statutable  title,  still  they  have  no 
right  to  ask  the  court  to  set  aside  the  writ  of  possession,  which  is 
strictly  regular.  No  doubt,  the  court  has  power  to  stay  execution  in 
an  action  of  ejectment,  where  the  title  of  the  lessor  of  the  plaintiff  has 
*il7f^1  ^^P^®^ '  ^^^  ^'  Morgan  t;.  Bluck,  8  Campb.  447  :*  but  the 
-^  remedy  sought  by  this  rule  is  wholly  inapplicable  here. 

Cowling^  in  support  of  his  rule. — The  three  years  within  which  the 
corporation  might  exercise  the  compulsory  powers  for  taking  land, 
given  to  them  by  their  acts,  having  expired,  they  are  compelled  to  fall 
back  upon  the  124th  section  of  the  8  &  9  Vict.  c.  18.  The  case  clearly 
falls  within  that  section :  the  corporation  failed  to  acquire  the  slip  of 
land  in  question  within  the  prescribed  period,  through  mistake  or  inad- 
vertence :  see  Hyde  v.  The  Mayor,  &c.,  of  Manchester  (before  Parker, 
V.  C),  16  Jurist,  189. 

Jeryis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  abao^ 
lute,  not  in  its  terms,  for  it  asks  too  much,  but  in  a  modified  manner. 
It  would  not,  I  think,  be  right  to  set  aside  the  writ,  which  is  perfectly 
regular,  though  I  think  the  execution  should  be  stayed.  Nor  do  I 
think  there  is  any  ground  for  calling  upon  the  lessor  of  the  plaintiff 
to  pay  costs.  The  126th  section  of  the  8  &  9  Vict.  c.  18,  contemplates 
proceedings  of  which  the  undertakers  are  to  pay  the  costs.  It  enacts, 
that,  <<  in  addition  to  the  said  purchase-money,  compensation,  or  satis- 
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faction,  and  before  the  promoters  of  the  undertaking  shall  become 
absolutely  entitled  to  any  such  estate,  interest,  or  charge,  or  to  haye 
the  same  merged  or  extinguished  for  their  benefit,  they  shall,  when  the 
right  of  any  such  estate,  interest,  or  charge,  shall  have  been  disputed 
by  the  company,  and  determined  in  favour  of  the  party  claiming  the 
same,  pay  the  full  eotts  and  expeiues  of  any  proceedings  at  law  or  in 
equity  for  the  determination  or  recovery  of  the  same  to  the  parties 
with  whom  any  such  litigation  in  respect  thereof  shall  have  taken  place ; 
and  such  costs  and  expenses  shall,  in  case  the  same  shall  be  disputed, 
be  ^settled  by  the  proper  officer  of  the  court  in  which  such 
litigation  took  place."  The  three  years  within  which  the  corpo- 
ration were  empowered  to  take  land  compulsorily,  having  elapsed,  they 
must  rest  upon  the  124th  section  of  the  act,  which  gives  them  six 
months  within  which  to  perfect  their  right,  pay  the  money,  and  execute  a 
deed-poll.  All  the  other  matters  are  disposed  of  by  this  view  of  the 
case.  The  rule,  therefore,  will  be  absolute  in  the  modified  manner  I 
before  suggested. 

Crbssw£LL,  J. — I  am  of  the  same  opinion.     There  is  no  great  diffi- 
culty in  the  construction  of  the  act  when  the  facti  are  once  ascertained. 
The  rest  of  the  court  concurring. 

Rule  absolute, — <<  that  the  writ  of  habere  facias  possessionem, 
and  all  proceedings  on  the  judgment,  be  respectively  stayed ; 
the  defendants  undertaking  to  pay  to  the  lessor  of  the  plain- 
tifif,  or  to  his  attorney,  his  full  coBta  and  expen%e%  of  the 
action,  together  with  his  costs  of  and  occasioned  by  this 
application." 


Upon  the  taxation  of  the  costs  under  this  rule,  the  master  construed 
the  126th  section  of  the  8  &  9  Vict.  c.  18,  to  mean,  by  <<  the  full  costs 
and  expenses"  of  the  proceedings,  liberal  costs  as  between  party  and 
party,  and  not  costs  as  between  attorney  and  client. 

WeUhyj  for  the  lessor  of  the  plaintiff*,  moved  for  a  review  of  the  tax- 
ation. He  submitted  that  the  object  of  the  rule  was  to  give  the  lessor 
of  the  plaintiff  such  ♦costs  as  the  126th  section  contemplates,  r^c^on 
and  that  that  section  contemplates  that  they  shall  be  such  as  to  ^ 
be  a  full  and  complete  indemnity  to  the  party  for  all  that  he  may  have 
reasonably  expended  in  the  litigation, — to  place  the  party  in  the  position 
he  would  have  been  in  but  for  the  unlawful  acts  of  the  corporation. 

The  rule  was  granted,  and  afterwards  made  absolute  without  any 
opposition.  ,  Rule  accordingly. 
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BEAVAN  V.  WALKER.    April  28. 

A  final  order  under  the  statates  5  A  6  Vict.  o.  110,  and  7  A  8  Vict  o.  06,  ii  no  protection  agaiasl 
an  execution  on  a  judgment  in  an  action  of  tort  signed  after,  npon  a  Tcrdict  obtained  before, 
the  making  of  each  final  order. 

An  action  upon  the  case  was  brought  against  the  defendant  for  a 
false  and  fraudulent  representation  made  by  him  upon  a  sale  to  the 
plaintiff  of  a  shop  and  the  good-will  of  a  business,  and  a  verdict  was 
given  on  the  5th  of  December^  1851|  for  the  plabtiff,  damages  80/.  1%. 
6(2.  On  the  12th  of  December,  the  plaintiff's  attorney  delivered  his 
bill  of  costs  to  the  defendant.  On  the  17th,  the  defendant  petitioned 
the  court  of  bankruptcy  for  protection  under  the  5  &  6  Vict.  c.  116, 
and  7  &  8  Vict.  c.  96,  and  obtained  a  final  order  for  his  discharge  on 
the  30th  of  January,  1852.  Judgment  was  signed  in  the  action  on  the 
6th  of  April,  1852,  and  the  defendant  was  taken  in  execution. 

HawkinSj  on  a  former  day  in  this  term,  obtained  a  rule  nbi  for  his 
discharge  from  custody,  on  the  ground  that  the  final  order  released  him 
from  the  claim.  He  referred  to  Sharpe  v.  Iffgrave,  8  B.  &  P.  894, 
and  Berry  v.  Irwin,  8  C.  B.  532  (E.  C.  L.  R.  vol.  65). 
*4.Rn  *P^ter%dorff  no^  showed  cause. — The  question  turns  upon  the 
-I  construction  of  the  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96. 
The  former  statute  clearly  extends  only  to  cases  where  the  relation  of 
debtor  and  creditor  subsists  between  the  parties.  The  first  section 
recites  that  <<  it  is  expedient  to  protect  from  all  process  against  the 
person  such  persons  as  have  become  indebted  without  any  fraud,  or  gross 
or  culpable  negligence,"  &c.,  and  enacts  that  any  person  not  being  a 
trader,  or,  being  a  trader,  owing  less  than  300/.,  on  giving  certain  notices, 
may  present  a  petition  to  the  court  of  bankruptcy,  stating  the  dehU 
owing  to  and  by  him.  The  fourth  section  enacts  that  the  commissioner 
may,  if  satisfied  that  the  debt%  of  the  petitioner  were  not  contracted 
by  fraud  or  breach  of  trust,  &o.,  make  a  final  order  which  is  to  be  <<  for 
the  protection  of  the  person  of  the  petitioner  from  all  process,  and  for 
the  vesting  of  his  estate  and  effects  in  the  official  assignee,"  &c.  And 
section  10  enacts,  « that,  if  any  suit  or  action  is  brought  against  any 
petitioner  for  or  in  respect  of  any  debt  contracted  before  the  date  of 
filing  his  petition,  it  shall  be  a  sufficient  plea  in  bar  of  the  said  suit  or 
action,  that  such  petition  was  duly  presented,  and  a  final  order  for  pro- 
tection and  distribution  made  by  a  commissioner  duly  authorized,  whereof 
the  production  of  the  order  signed  by  the  commissioner,  with  proof  of 
his  handwriting,  shall  be  sufficient  evidence."  The  7  &  8  Vict.  c.  96, 
which  was  passed  to  amend  that  act,  in  s.  8,  requires  a  certain  notice 
to  be  given  to  creditors  <<  whose  debts  respectively  shall  amount  to  5/." 
The  6th  section  enacts,  <<  that  any  prisoner  in  execution  upon  any  judg 
ment  obtained  in  any  action  for  the  recovery  of  any  debt^  either  not 
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being  a  trader  within  the  meaning  of  the  statutes  relating  to  bankrupts^ 
or,  being  a  trader  within  the  meaning  of  the  said  statutes,  owing  debts 
amounting  on  the  whole  to  less  than  300Z.,  may  be  a  petitioner  for  pro- 
tection from  process;  and  *e7ery  such  prisoner  to  whom  an  r^e^oo 
interim  order  for  protection  shall  have  been  given,  shall  not  only  ^ 
be  protected  from  process  as  provided  by  the  said  recited  act,  but  also 
from  being  detained  in  prison  in  execution  upon  any  judgment  obtained 
in  any  action  for  the  recovery  of  any  debt  mentioned  in  his  schedule,"  &c. 
The  22d  section  enacts  <<  that  the  final  order  to  be  made  under  the  pro- 
visions of  the  said  act,  as  amended  by  this  act,  shall  protect  the  person 
of  the  petitioner  from  being  taken  or  detained  under  any  process  what- 
ever, in  the  cases  hereinafter  mentioned,  that  is  to  say,  from  all  process 
in  respect  of  the  several  debt9  and  sums  of  money  due,  or  claimed  to 
be  due,  at  the  time  of  filing  the  petition,  from  such  petitioner,  to  the 
several  persons  named  in  his  schedule  as  creditors,  or  as  claiming  to  be 
creditors,  for  the  same  respectively,  or  for  which  such  persons  shall 
have  given  credit  to  such  petitioner  before  the  time  of  filing  such  peti- 
tion, and  which  were  not  then  payable,  or  in  respect  of  the  claims  of 
any  other  persons  not  known  to  such  petitioner  at  the  time  of  making 
the  final  order,  who  may  be  endorsees  or  holders  of  any  negotiable 
securities  set  forth  in  such  schedule :  Provided  always,  that  every  such 
final  order  may  be  made  without  specifying  therein  any  such  debt  or 
debts,  or  sum  or  sums  of  money  or  claims  as  aforesaid,  or  naming  therein 
any  such  creditor  or  creditors  as  aforesaid."  That  section  evidently 
points  to  debts,  or  something  which  must  end  in  a  debt,  or  is  susceptible 
of  calculation.  The  24th  section,  like  the  4th  section  of  the  former 
act,  enables  the  commissioner  to  make  a  final  order  for  protection,  if 
satisfied  that  the  debts  have  been  contracted  without  fraud,  &c.  The 
26th  section,  which  will  probably  be  relied  on  by  the  other  side,  enacts 
<(  that  the  final  order  for  protection  from  process  shall  and  may  extend 
to  all  process  issuing  from  any  court  for  any  contempt,  ecclesiastical  or 
civil,  for  non-payment  of  money  or  of  costs  or  expenses  in  ♦any  r^^oo 
such  court ;  and  that,  in  such  case,  such  final  order  shall  be  ^ 
deemed  to  extend  also  to  all  costs  incurred  by  such  creditor  before  the 
filing  of  the  petitioner's  schedule  in  any  action  or  suit  brought  by  such 
creditor  against  the  petitioner  for  the  recovery  of  the  same ;  and  that  all 
persons  as  to  whose  demands  for  any  such  costs,  money,  or  expenses  as 
aforesaid,  the  final  order  obtained  by  the  petitioner  shall  be  adjudged 
to  extend,  shall  be  deemed  and  taken  to  be  creditors  of  such  petitioner 
in  respect  thereof,  and  entitled  to  the  benefit  of  all  the  provisions  made 
for  creditors  by  the  said  recited  act  (5  &  6  Vict.  c.  116)  or  by  this  act ; 
subject,  nevertheless,  to  such  ascertaining  of  the  amount  of  the  said 
demands  as  may  be  had  by  taxation  or  otherwise,  and  to  such  examina- 
tion thereof  as  is  herein  provided  in  respect  of  all  claims  to  a  dividend 
of  such  petitioner's  estate  and  effects."    The  85th  section  of  the  1  &  2 
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Vict.  c.  110,  shows  the  marked  distinction  intended  by  the  legislature 
to  be  made  between  the  powers  given  to  the  commissioners  under  the 
insolvent  acts,  and  those  given  under  these  protection  statutes :  it  enacts 
«<  that  it  shall  be  lawful  for  any  person  who  shall  be  in  actual  custody 
within  the  walls  of  any  prison,  upon  any  process  whatsoever,  for  or  by 
reason  of  any  debt,  damages^  eostSy  sum  or  sums  of  money,  or  for  or  by 
reason  of  any  contempt  of  any  court  whatsoever  for  non-payment  of 
any  sum  or  sums  of  money,  or  of  costs,  taxed  or  untaxed,  either  ordered 
to  be  paid,  or  to  the  payment  of  which  such  person  would  be  liable  in 
purging  such  contempt,  or  in  any  manner  in  consequence  or  by  reason 
of  such  contempt,"  to  petition  the  court  for  relief:  and  ss.  75,  79,  and 
80,  show  that  the  discharge  is  equally  extensive.  Under  the  bankrupt 
acts,  a  verdict  was  not  in  general  provable,  though  the  commissioner 
in  his  discretion  might  allow  it  to  be  proved,  if  the  creditor  so  elected : 
♦4841  *^®y**^^^^  ^^'^  treated  as  the  debt :  see  Ex  parte  Todd,  3  Wils. 

J  *270;  Ex  parte  Charles,  14  East,  197,  16  Ves.  256;  Buss  v. 
Gilbert,  2  M.  &  Selw.  70,  2  Rose,  B.  C.  167. 

HawkinSy  in  support  of  his  rule. — The  final  order  obtained  by  the 
defendant  clearly  protects  him  from  all  process  against  his  person ;  that 
is,  from  all  civil  process.  This  question  underwent  discussion  in  Thomas 
V.  Hudson,  16  M.  k  W.  885.t  There,  the  plaintiff  having  obtained 
judgment  against  one  Foulkes  in  an  action  of  assault  and  false  impri- 
sonment, sued  out  thereon  a  ca.  sa.,  on  which  Foulkes  was  taken,  and 
committed  to  the  Queen's  prison :  Foulkes  afterwards  petitioned  the 
court  of  bankruptcy  for  his  discharge  under  5  &  6  Vict.  c.  116,  and  7 
k  8  Vict.  c.  96,  and,  having  obtained  from  the  commissioner  an  order 
for  his  discharge,  was,  in  obedience  thereto,  discharged  by  the  keeper 
of  the  Queen's  prison  accordingly.  The  plaintiff  having  brought  an 
action  against  the  keeper  for  an  escape, — it  was  held  in  the  Exchequer 
Chamber,  in  affirmance  of  the  judgment  of  the  Court  of  Exchequer, — 
14  M.  &.  W.  853, t — that,  whether  this  was  or  was  not  a  debt  from 
which  the  commissioner  had  power  to  discharge  the  prisoner,  the  defend- 
ant was  protected,  being  bound  to  obey  the  order  of  the  commissioner, 
who  was  acting  judicially  in  a  matter  over  which  he  had  jurisdiction. 
If  this  was  not  a  <cdebt  due,"  it  was,  at  all  events,  a  «<debt  claimed  to 
be  due,"  for,  the  attorney  for  the  plaintiff  had  delivered  his  bill  of  costs 
to  the  defendant.  [Jervis,  C.  J. — Suppose  the  plaintiff  had  delivered 
a  particular  of  claim, — would  that  bind  him  ?]  It  is  not  the  taxation 
of  the  costs  that  constitutes  them  a  debt :  Hurst  v.  Mead,  5  T.  R.  865. 
[Cresswell,  J. — It  is  the  Judgment  that  is  the  debt.]  The  26th  sec- 
tion of  the  7  &  8  Vict.  c.  96,  speaks  of  «  damages."  [Williams,  J. —  | 
That  is  merely  to  distinguish  between  debts  properly  so  called,  and  i 
things  which  sound  in  damages.  JsRVis,  G.  J. — I  think  the  26th  sec- 
^AQf:.-[  ^^^^  shows  ^conclusively  that  the  statutes  do  not  apply  to  this                     ' 

-^  case.]     It  must  be  conceded  that  this  was  not  strictly  a  debt  i 
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nntil  judgment  signed.  But,  inasmuch  as  a  bill  of  costs  had  been 
delivered,  and  the  plaintifif  had  the  power  at  any  moment  to  turn  it  into 
a  debt,  the  question  is,  whether  he  ought  not  to  be  held  to  have  so 
elected  as  to  entitle  the  defendant  to  insert  the  claim  in  his  schedule. 
[Cresswell,  J. — Suppose  a  verdict  obtained  against  the  defendant  in  an 
action  for  breach  of  promise  of  marriage,  seduction,  or  any.  of  the  other 
offences  mentioned  in  the  24th  section  of  the  7  &  8  Vict.  c.  96,  could 
the  commissioner  make  a  final  order  to  protect  him  against  that  ver- 
dict?]  The  language  of  that  section  would  seem  to  apply  only  to 
judgments. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  question  turns  upon  the  construction  of  two  statutes, — the  5  &  6 
Vict.  c.  116,  and  the  7  &  8  Vict.  c.  96.  With  regard  to  the  former  of 
these  statutes,  the  words  seem  to  mc  to  show  plainly  that  it  was  intended 
to  apply  to  debUf  and  to  debts  only.  Indeed,  the  only  argument  urged 
by  Mr.  Hawkins  upon  that  statute,  is  founded  upon  the  4th  section, 
which  says  that  <«  the  order  shall  be  called  a  final  order,  and  shall  be 
for  the  protection  of  the  person  of  the  petitioner  from  all  procesSy  and 
for  the  vesting  of  his  estate  and  effects  in  the  ofiicial  assignee."  It  is 
manifest  that  that  section  was  not  meant  to  have  so  extensive  a  mean- 
ing as  that  suggested ;  but  that  it  was  intended  that  the  final  order 
should  protect  the  party  from  all  process  which  shall  have  reference  to 
the  subject-matters  which  could  under  the  statute  come  before  the  com- 
missioner for  adjudication.  The  7  &  8  Vict.  c.  96,  so  far  as  regards 
the  jurisdiction,  seems  to  me  to  come  to  the  same  result.  But  it  is 
said,  that,  as  the  final  order  section  of  that  statute,  s.  22,  contains 
larger  words,  it  must  have  been  intended  *to  have  a  larger  opera-  r^AQa 
tion  than  the  former  statute  in  this  respect.  By  that  section,  ^ 
the  final  order  is  to  protect  the  person  of  the  petitioner  «  from  all  pro- 
cess in  respect  of  the  several  debts  and  sums  of  money  due,  or  claimed 
to  be  duey  at  the  time  of  filing  the  petition,  from  such  petitioner,  to  the 
several  persons  named  in  his  schedule  as  creditors,  or  ae  claiming  to  be 
creditcrSf  for  the  same  respectively,  or  for  which  such  persons  shall 
have  given  credit  to  such  petitioner  before  the  time  of  filing  such  peti- 
tion, and  which  were  not  then  payable,  or  in  respect  of  the  claims  of 
any  other  persons  not  known  to  such  petitioner  at  the  time  of  making 
the  final  order,  who  may  be  endorsees  or  holders  of  any  negotiable 
securities  set  forth  in  such  schedule."  This  clearly  was  not  a  debt 
But  it  is  said  that  it  was  «a  sum  of  money  due  or  claimed  to  be  due." 
So  it  was,  but  not  due  or  claimed  to  be  due  to  the  plaintiff  as  a  credi- 
tor. No  credit  was  ever  given  to  the  defendant  either  for  the  judg- 
ment or  the  costs.  The  22d  section  was,  I  apprehend,  only  intended 
to  apply  to  debts  or  to  mercantile  claims  not  finally  adjusted  and  ascer- 
tjained  between  the  parties,  and  not  to  cases  like  the  present.  If  it 
were  held  to  apply  to  a  case  of  this  sort,  this  manifest  absurdity  would 
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follow, — as  was  pointed  out  by  my  Brother  Cresswell  in  the  course  of 
the  argument, — viz.  that  the  insolvent  would  be  protected  by  the 
final  order  from  a  verdict  in  an  action  for  breach  of  promise  of  mar- 
riage, seduction,  &c.,  but  that  the  final  order  would  be  no  protection 
from  a  judgment^  although  the  verdict  does  not  become  a  debt  until 
perfected  by  judgment.  This  rule  being  an  experiment,  must  be  dis- 
charged with  costs. 

The  rest  of  the  court  concurring,  ^ 

Bule  discharged,  with  costs. 


♦487]  *SMITH  V.  WINTER.    May  4. 

On  *  settlement  of  aeeotmts  between  the  plaintiff  and  defendant,  the  pUinUff  waa  found  to  hava 
been  overpaid  by  12.  lit.  5rf.,  whiob  snm  (as  the  jury  Ibund)  it  was  agreed  shonld  go  to  the 
defendant's  credit  in  their  fiitnre  dealings.  This  claim,  however,  was  barred  by  the  statnte  of 
limitations.  The  plaintiff  afterwards  did  work  for  the  defendant  to  the  amount  of  bL  0«.  Sd., 
and  brought  an  action  to  recover  that  sum.  The  defendant  paid  4^  into  court : — Held,  that 
he  had  a  good  answer  to  the  balance  of  IL  6«.  M,  a&der  never  indebted. 

Debt,  for  work  and  labour  and  materials,  and  for  money  found  due 
upon  an  account  stated. 

Pleas, — first,  except  as  to  42.,  never  indebted, — secondly,  except  as  to 
the  same  sum,  payment, — thirdly,  except  as  to  the  same  sum,  a  set-ofi* 
for  work  and  labour,  &c., — fourthly,  as  to  4t,  payment  into  court. 

Replication  to  the  third  plea,  except  as  to  42.,  the  statute  of  limita- 
tions :  rejoinder  thereto,  merchants'  accounts. 

The  following  particulars  of  demand  were  delivered : — 
^^  This  action  is  brought  to  recover  the  sum  of  282.  68.  4(2.,  due  ad 
follows : — 
^^  1847,  June  28.     To  balance  of  account  from  March  25th, 

1847 7    7  10 

"  204  21ft.  2J  X  9, 16  20ft.  2J  X  9,  from  Commercial 

Docks 1  15    0 

^'  13  weeks'  standing  for  two  carts  and  two  carriages 
from  March  25th  to  June  24th,  1847 
"Aug.  12.  To  hire  of  cart  J  day  . 
"            "    1  day  . 
"  14.         «            "     1  day  . 
"  212  weeks'  standing  for  cart  from  June  24th,  1847,  to 
July  22,  1851 


The  following  attended  particulars  of  the  item  of  71  7«.  lOA,  were 
afterwards  delivered : — 


.    8    5 
.    0    1 
.    0    2 
.    0    2 

0 
6 
6 
6 

.  10  12 

0 

£2Z    6 

4- 
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MRR]  *"  ^^^^  ^^Jj  1847.     To  amount  agreed  by  the  de- 

^  fendant  to  be  due  at  this  time  to  the  plaintiff    .         •  25    8    5 
*'  By  bill  from  the  defendant  on  one  W.  Dockrell,  payable 
at  four  months  after  date,  for  the  sum  of   •        .        •        .  18    0    7 


*^  To  balance  agreed  to  be  due  by  the  defendant  to  the 
plaintiff  at  this  date £7    7  10" 


The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  Middlesex 
after  last  Hilary  Term.  The  facts  vhich  appeared  in  evidence  were  as 
follows : — 

In  May,  1847,  there  having  been  mutual  dealings  between  the  plain- 
tiff and  defendant,  they  settled  accounts  together,  when  it  was  agreed 
that  the  defendant  had  overpaid  the  plaintiff  to  the  extent  of  IZ.  Il8.  5i., 
which  sum  (as  the  Jury  found)  it  was  agreed  was  to  be  placed  to  the  de- 
fendant's credit  in  their  future  dealings.  This  balance  was  arrived  at 
thus : — The  plaintiff's  demand  against  the  defendant  was  25Z.  8«.  5(2. ; 
and  the  defendant  had  paid  him  by  bill  182.  08.  7d.,  and  had  done  work 
for  the  plaintiff  to  the  amount  of  82.  Ids.  8(2.  more.  Subsequently,  the 
plaintiff  did  work  for  the  defendant  to  the  amount  of  52.  68.  6(2.,  which 
was  the  sum  ultimately  sought  to  be  recovered  in  this  action. 

For  the  plaintiff  it  was  insisted  that  the  transaction  as  to  the  12.  Il8. 
5(2.  was  not  admissible  under  the  plea  of  payment,  and  that  the  set-off 
was  barred  by  the  statute  of  limitations. 

On  the  part  of  the  defendant,  it  was  submitted  that  he  had  a  good 
defence  to  the  action  to  the  extent  of  12.  Us.  5(2.  either  under  the  plea 
of  payment  or  set-off,  and  consequently  that  the  42.  paid  into  court 
covered  the  plaintiff's  claim ;  and  the  cases  of  Inglis  v.  Haigh,  8  M.  & 
W.  769,t  and  Cottam  v.  Partridge,  4  M.  &  G.  271  (E.  C.  L.  R.  vol.  43), 
♦4  Scott,  N.  R.  819,(a)  were  relied  on  as  an  answer  to  the  repli-  r^^^gg 
cation  to  the  third  plea.  ^ 

A  verdict  was  found  for  the  defendant  upon  all  the  issues,  with  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him  on  the  third  issue^ 
for  12.  68.  6d. 

A  rule  nisi  having  been  obtained  accordingly, 

SyleSf  Serjt.,  and  J.  Brawny  showed  cause. — The  set-off,  no  doubt, 
is  barred  by  the  statute  of  limitations,  the  transactions  between  the 
parties  not  being  within  the  exception  as  to  merchants'  accounts.  It 
may  be  conceded  also  that  the  12.  Us.  5(2.  could  not  be  made  available 
for  the  defendant  under  the  plea  of  payment :  but  there  was  ample 
evidence  of  an  agreement  that  that  sum  should  be  set  against  any  future 

fa)  An  open  Mooant  betireen  two  timdeioiM,  for  goodt  wdd  by  oMh  to  the  other,  without  any 
agreement  that  the  good*  delirered  on  the  one  ride  ihaU  be  oonflidered  ae  payment  for  thoee 
delirered  on  the  other,  does  not  eonstitaite  raeh  an  "aeeonnt  as  eonoems  the  trade  of  merohaa- 
diae  between  merehaat  and  meiehaaty*  within  the  ezeeption  of  the  atatnte  of  Umitations,  21  Jaa. 
1,  0.  10,  8.  S. 
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claim  which  the  plaintiff  might  have  against  the  defendant ;  and  there- 
fore it  afforded  a  defence  pro  tanto  under  not  guilty.  In  Bussey  v* 
Barnett,  9  M.  &  W.  312,t  it  was  held,  that,  where  goods  are  sold  for 
ready  money,  and  payment  is  made  accordingly,  no  debt  arises,  and 
such  payment  is  therefore  provable  under  the  general  issue.  [WilluhSi 
J^ — That  case  went  to  the  very  verge  of  the  law.]  It  has  good  sense 
in  its  favour;  for,  if  there  is  no  interval  of  time  between  the  delivery 
of  goods  and  the  payment  of  the  price,  the  buyer  never  becomes 
indebted  to  the  seller.  Bussey  v.  Barnett  has  never  been  overruled, 
though  Patteson,  J.,  doubted  the  propriety  of  the  decbion,  in  Little- 
child  V.  Banks,  7  Q.  B.  739  (E.  C.  L.  R.  vol.  58).  In  Wilson  v.  Story, 
4  Jurist,  463,  it  was  held,  that,  in  assumpsit  by  brewers  for  beer  sold 
to  the  defendant,  who  was  in  their  employment,  the  defendant  might 
*iiQ01  ^^^^'  ^^^^^  ^^®  general  *issue,  that  the  beer  was  supplied  in 

-■  part  payment  of  his  wages.  In  Cleworth  v.  Pickford,  7  M.  &  W. 
814,t  to  indebitatus  assumpsit  for  work  and  labour,  and  for  services  in 
navigating  certain  barges  for  the  defendants, — the  latter  pleaded,  that 
the  claim  was  for  wages  due  for  services  performed  by  the  plaintiff  as 
master  of  a  boat  used  by  the  defendants  for  the  carriage  of  goods,  they 
being  common  carriers,  and  that  the  plaintiff  was  hired  by  them  under 
an  agreement  that,  as  master  of  the  said  boat,  he  was  to  be  responsible 
for  the  safety  and  due  delivery  of  all  goods  taken  on  board  by  him,  and 
was  to  be  chargeable  for  all  pilferages  of,  or  damages  or  losses  to,  any 
goods  under  his  charge,  and  that  the  amount  thereof  should  be  deducted 
from  his  wages,  and  might  be  pleaded  or  set  off  accordingly :  the  plea 
then  averred  the  delivery  of  a  pipe  of  wine  to  the  plaintiff  on  board  the 
boat,  and  that,  whilst  it  was  so  in  the  plaintiff's  charge,  the  wine  was 
pilfered,  and  water  substituted  in  lieu  thereof,  whereby  the  pipe  of  wine 
was  greatly  damaged,  for  which  damage  the  defendants  were  liable,  and 
which  damage  amounted  to  a  certain  sum,  &c.,  which  far  exceeded  the 
amount  of  the  causes  of  action  in  the  declaration  mentioned ;  the  defend- 
ants then  claimed  to  set  off  the  loss  they  had  thereby  sustained  against 
the  plaintiff's  demand;  and  an  opinion  was  intimated  by  the  court 
that  the  plea  amounted  to  the  general  issue.  So,  in  Bamford  v.  Harris, 
1  Stark.  N.  P.  C.  848  (E.  C.  L.  R.  vol.  2),  where,  by  the  custom  of 
the  hat  trade,  the  amount  of  the  injury  sustained  by  the  hats  in  the 
process  of  dyeing  is  always  to  be  deducted  from  the  charge  for  dyeing, 
it  was  held  that  the  defendant  is  entitled  to  such  deductions,  in  an  action 
brought  by  the  dyer,  without  giving  any  notice  of  set-off,  and  although 
there  has  not  been  any  previous  adjustment  of  the  amount  of  the 
damage.  In  Chitty  on  Pleading,  7th  edit.,  p.  857,  it  is  said:  <<In 
iftAq-t-}  g^^^^^^y  these  (the  common)  counts  cannot  be  supported,  *wher6 

-'  the  plaintiff  was  to  be  paid  for  his  goods,  not  in  money,  but  by 
the  delivery  of  other  goods, — Barbe  v.  Parker,  1  H.  Blac.  283;  Talver 
V.  West,  Holt,  N.  P.  C.  178;  Read  v.  Hutchinson,  3  Campb.  352:  see 
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ftlso  Collingboiirne  tr.  Mantell,  5  M.  &  W.  289.t  But,  if  the  contract 
be  for  payment  partly  in  money  and  partly  in  goods,  and  the  latter  are 
delivered,  and  the  plaintiff  seek  to  recover  the  money  only,  he  may 
declare  on  the  common  counts  for  goods  sold," — Sheldon  tr.  Cox,  S  B. 
&  C.  420  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  277  (E.  C.  L.  R.  vol.  16) ; 
Ball  V.  Parker,  2  Dowl.  N.  S.  845.  Applying  that  doctrine  to  the 
present  case,  the  plaintiff  can  only  recover  nnder  the  common  count  the 
balance  due  to  him  after  deducting  the  11.  Us.  5d.  which  he  was  overpaid 
on  the  settlement  of  the  account  in  l|{(ay,  1847,  and  as  to  which  there 
was  evidence  of  a  special  agreement ;  and  the  payment  into  court  covers 
that  balance. 

Miller^  Serjt,  in  support  of  his  rule. — It  is  now  conceded  that  the 
pleas  of  payment  and  set-off  cannot  avail  the  defendant.  Payment, 
whether  it  be  prepayment  or  a  payment  after  a  debt  due,  can  only  be 
made  available  under  a  plea  of  payment.  In  Sinclair  v.  Baggaley,  4  M. 
k  W.  312,t  a  written  paper  containing  a  statement  of  mutual  accounts 
between  a  creditor  and  a  bankrupt  by  whom  it  was  signed,  and  bearing 
date  previously  to  the  bankruptcy,  showing  a  balance  due  to  the  creditor, 
was  held  to  be  evidence  of  payment^  and  not  of  set-off,  and  admissible 
only  under  a  plea  properly  framed.  The  question  whether  the  1/.  11«. 
5d.  was  agreed  to  be  taken  as  a  prepayment,  was  not  left  to  the  jury. 

Jbrvis,  G.  J. — I  am  of  opinion  that  this  rule  must  be  discharged.  It 
calls  upon  the  defendant  to  show  cause  why  a  verdict  should  not  be 
entered  for  the  plaintiff  for  11.  6s.  6i.  To  see  whether  or  not  the  plain- 
tiff is  ^entitled  to  this,  we  must  look  at  the  record,  and  at  the  r^c^oo 
finding  of  the  jury.  The  result  of  the  admissions  made  on  the  ^ 
argument  may  show  that  the  plaintiff  was  entitled  to  have  a  verdict  found 
for  him  on  the  plea  of  set-off, — the  statute  of  limitations  being  an  answer 
as  to  that,  and  not  being  displaced  by  the  replication,  these  not  being 
merchants'  accounts.  My  Brother  Byles  was  bound  to  admit  also  that 
the  facts  given  in  evidence  as  to  the  balance  of  II.  lis.  5(2.,  were  not 
available  under  the  plea  of  payment.  The  only  question  is,  whether  the 
defendant  established  a  good  defence  under  the  plea  of  never  indebted* 
The  finding  of  the  jury  amounts  to  this, — ^tbat,  in  May,  1847,  it  was 
agreed  between  the  plaintiff  and  the  defendant,  that,  to  the  extent  of 
the  balance  then  ascertained  to  be  due  to  the  latter,  of  11.  lis.  5d.,  th* 
former  was  not  to  be  paid  for  work  thereafter  to  be  done  by  him  for  the 
defendant.  The  plaintiff  cannot  under  the  common  count  enforoe 
payment  for  that  work ;  and  therefore  the  defendant  had  a  good  defence 
as  to  that  under  the  general  issue.    The  rule  must  be  discharged. 

Crbsswbll,  J. — I  am  of  the  same  opinion.  The  original  demand  of 
tiie  plaintiff  may  be  taken  to  have  been  61.  6f .  6(2.  The  defendant  baa 
paid  42.  into  court,  leaving  a  balance  of  12.  6«.  6(2.  The  way  in  which 
the  defendant  meets  that,  is  this : — On  the  settlement  of  a  former  account 
between  the  parties,  there  was  a  balance  in  the  defendant's  favour  of  IL 
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lit*  5^.,  whidi  it  was  agreed  should  be  settled  in  the  next  acoonnt,— *« 
tiliat  is,  that  the  1^.  11«.  bd.  sho«ld  be  treated  as  a  prepayment  to  tiiat 
extent    This,  therefore,  was  an  answer  to  the  plaintiff's  olaim  beyond 
the  Bttm  paid  into  ooort,  onder  never  indebted. 
The  rest  of  the  oourt  ooncorring,  Bule  discharged* 


^.Qo-,  ♦BELL,   One  of  the  Public  Officers  of  THE  NATIONAL 
^^"^J     PROVINCIAL  BANK  OF  ENGLAND,  v.  FISK.    May  1. 

upon  a  motion  to  enter  up  judgment  on  »n  old  wamnt  of  attorney,  the  affidaTit  it  properly  iatl- 

tnled  in  the  cause  in  which  the  judgment  ii  to  be  entered. 
Ifhere  a  warrant  of  attorney  ii  given  to  three  tnuteee  of  a  Joini-itook  bank,  to  eeenre  a  debt  dna 

to  the  oopartnenhip,  the  judgment  thereon  ii  properly  entered  np  in  the  name  of  the  pnUKi 

officer  for  the  time  being. 

Thb  defendant,  who  had  kept  an  account  with  The  National  Proyin* 
cial  Bank  of  England,  at  their  branch  bank  at  Ipswich,  on  the  4th  of 
October,  1887,  executed  to  John  Melville,  William  Henry  Sharpe  (since 
deceased),  and  James  Buddell  Todd,  three  of  the  trustees  of  the  bank^ 
a  bond  bearing  date  on  that  day,  in  the  penal  sum  of  1400/.,  with  a 
condition  thereunder  written,  whereby,  after  reciting  that  the  said  J* 
Melville,  W.  H.  Sharpe,  and  J.  R.  Todd,  were  three  of  the  trustees  of 
the  society  or  copartnership  called  the  National  Provincial  Bank  of 
England,  and  that  the  defendant  had  opened  an  account  with  the  said 
society  or  copartnership  at  their  said  branch  at  Ipswich,  and  that  the: 
sum  of  7002.  and  upwards  was  then  due  on  the  said  banking  account 
from  the  defendant  to  the  said  society  or  copartnership, — ^it  was  con* 
ditioned,  that,  if  the  defendant,  his  heirs,  executors,  and  administrators, 
should  and  did  from  time  to  time  and  at  all  times  thereafter,  on  demand 
made  thereof  by  the  court  of  directors  of  the  said  society  or  copartner- 
ship, or  by  the  manager  for  the  time  being  of  the  said  branch  bank  of 
the  said  society  or  copartnership  at  Ipswich  aforesaid,  or  any  other 
officer  or  clerk  of  the  said  society  or  copartnership  thereunto  authorized, 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said  society  or  copart- 
nership the  said  sum  of  700/.  so  then  due  from  the  defendant  to  the 
0Md  society  or  copartnership  as  aforesaid,  and  all  and  every  such  sum; 
and  sums  of  money  which  upon  any  balance  of  accounts  between  the 
♦4.Q41  ^^  society  or  ^copartnership,  and  the  said  defendant,  his  eae^* 
^  cutors  or  administrators,  should  from  time  to  time  become  and 
be  due  and  owing  to  the  said  society  or  copartnership  from  the  defend- 
ant, his  executors,  or  administrators,  by  reason  or  on  account  of  any^ 
future  advances  and  otherwise,  as  in  the  said  condition  more  particular! ji 
mentioned,  together  with  interest  at  5  per  cent,  per  annum  on  the 
amount  of  the  balance,  the  payment  of  which  should  for  the  time  being^ 


12  COMMON  BBNOH.    (8  J.  SCOTT.)  4»4 

be  demanded^  bo  nevertheless  that  all  moneys  to  be  nltimatelj  recovered 
on  the  said  bond,  and  intended  to  be  secured  thereby,  should  be  and  was 
thereby  limited  not  to  ezoeed  the  snm  of  700/. 

The  defendant  also,  on  the  same  day,  executed  a  warrant  of  attorney 
ap^boriaing  a  judgment  to  be  entered  up  against  him  in  an  action  of 
debt  upon  <«  the  said  bond  or  obligation  so  made  and  entered  into  by 
the  said  defendant  to  the  said  John  Melville,  William  Henry  Sharpe, 
and  James  Ruddell  Todd,  three  of  the  trustees  of  the  said  society  or 
copartnership,  or  the  survivors  or  survivor  of  them,  their  or  his  exe- 
cutors or  administrators,  in  the  penal  sum  of  14002.  aforesaid,"  &c., 
with  a  defeasance  thereon  endorsed,  <<  whereby  it  was  declared  and 
agreed  that  the  judgment  intended  to  be  entered  up  under  the  autho- 
rity of  the  said  warrant  of  attorney,  should  extend  and  enure  to  cover 
any  sum  or  sums  of  money  which  should  for  the  time  being  constitute 
the  balance  due  from  the  defendant  to  the  said  society  or  copartnership, 
so  nevertheless  that  no  greater  sum  should  be  ultimately  recovered  by 
n^ans  of  the  security  than  the  sum  of  700/.,  and  that  no  execution 
should  be  issued  upon  or  by  virtue  of  the  judgment  to  be  entered  up  on 
the  authority  of  the  said  warrant  of  attorney,  unless  default  should  be 
made  in  payment  of  such  balance  as  aforesaid  when  the  same  should 
be  demanded :  but,  in  case  such  default  should  be  made,  such  execution 
as  aforesaid  should  issue,  and  that  without  suing  out  or  executing  any 
writ  of  scire  *facias,  or  doing  any  other  act  for  renewing  the  r^^g/- 
said  judgment,  notwithstanding  that  no  process  should  be  had  or  *- 
taken  thereon  for  a  year  previously  to  the  issuing  such  execution,  or 
the  said  Robert  Fisk  should  be  then  dead/* 

Upon  an  affidavit  stating  that  788/.  lis.  8d.  was  on  the  15th  of  Octo- 
ber last  justly  due  and  owing  from  the  said  Robert  Fisk  to  the  said 
National  Provincial  Bank  of  England,  upon  the  balance  of  his  banking 
account  with  the  company,  secured  to  the  extent  of  700/.  by  the  said 
bond  or  warrant  of  attorney,  and  still  remained  due ;  that  payment  of 
the  amount,  with  interest,  had  been  duly  demanded,  but  was  not  paid ; 
that  the  defendant  was  alive  on  the  27th  of  January  then  instant ;  that 
the  warrant  of  attorney  was  duly  executed  by  the  defendant ;  and  that 
the  plaintiff  Robert  Bell  was  one  of  the  duly  registered  public  officers 
of  The  National  Provincial  Bank  of  England,  and  as  such  was  duly 
empowered  to  sue  for  and  on  behalf  of  the  said  society  or  copartnership, 

BifU$y  Serjt.,  on  the  28th  of  January  last,  obtained  a  rule  nisi  to 
enter  up  judgment  against  the  defendant  on  the  warrant  of  attorney. 

O.  Haye%j  for  the  defendant,  objected  that  the  affidavit  upon  which 
the  rule  was  obtained  was  improperly  intituled, — <<  Between  Robert 
Bell»  one  of  the  registered  public  offieers  for  the  time  being  of  and  for 
certain  persons  united  in  copartnership  for  the  purpose  of  carrying  on, 
and  carrying  on,  the  trade  and  business  of  bankers  in  England,  in  and 
by  the  name^  style,  firm,  and  title  of  The  National  Provincial  Bank  of 
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England,  plaintiff,  and  Robert  Fisk,  defendant," — ^there  being  no  snoh 
cause  in  court.  He  submitted  that  the  affidavit  should  have  been  inti^ 
tuled  « In  the  matter  of  so  and  so,"  like  those  on  a  motion  for  a  certio- 
*4Qfii  rari,— Ex  parte  Nohro,  *1  B.  k  C.  267  (E.  C.  L.  R.  vol.  8).  Ex 
-I  parte  Gregory,  8  B.  &  G.  409  (E.  C.  L.  R.  vol.  15),  shows  thM* 
that  is  the  proper  mode  of  intituling  affidavits  upon  a  motion  of  this 
sort. 

Jbrvis,  0.  J. — ^When  you  obtain  leave,  the  irrit  issues,  and  all  is 
done  uno  flatu.  Sowerby  tr.  Woodroff,  1  B.  &  Aid.  567,  settles  the 
point :  there,  the  affidavit  upon  a  motion  like  this  ir as  held  to  be  pro- 
perly intituled  in  a  cause,-— <<  for,"  said  the  court,  <Uhe  warrant  of 
attorney  must  be  taken  as  an  admission  of  a  suit  pending  in  the  court, 
on  which  judgment  is  to  be  entered  up."  In  Davis  v.  Stanbury,  8 
Dowl.  P.  G.  440,  the  master  seems  to  have  certified  the  practice  both 
ways.  In  Tidd*s  Practice,  9th  edit.  558,  it  is  said  that  the  affidavit 
may  be  intituled  in  the  cause  in  which  judgment  is  entered  up :  and  in 
Archbold,  8th  edit.  870,  it  is  laid  down  that  it  may  be  intituled  either 
way. 

Hayee  then  proceeded  to  show  cause. — ^The  defendant  is  called  upon 
to  show  cause  why  judgment  should  not  be  entered  up  against  him  in 
an  action  at  the  suit  of  "  Bell ;"  whereas,  the  authority,'  strictly  con- 
strued, as  it  must  be,  is,  to  enter  up  a  judgment  at  the  suit  of  «  Mel- 
ville, Sharpe,  and  Todd."  In  Archbold's  Practice,  8th  edit.,  p.  868,  it 
is  said :  <<  The  judgment  must  be  entered  up  in  the  name  of  the  party 
as  authorized  by  the  warrant.  Where  a  warrant  in  ejectment  autho- 
rizes the  lessor  of  the  plaintiff  to  enter  up  judgment,  it  must  be  entered 
up  in  the  name  of  the  nominal  plaintiff:  Doe  d.  Routledge  v.  Stewart, 
1  Dowl.  N.  S.  818.  If  the  warrant  authorizes  a  judgment  at  the  suit 
of  A.,  this  does  not  authorize  one  at  the  suit  of  his  executors :  Short  v. 
Ooglin,  1  Anstr.  225.  So,  upon  a,  Joint  warrant  given  by  two,  without 
words  of  severalty,  judgment  cannot,  in  general,  be  entered  up  against 
one,  even  after  the  death  of  the  other:  Qee  v.  Lane,  15  East,  592; 
♦4Q71  Jordan  v.  Farr,  *2  Ad.  k  E.  487  (E.  G.  L.  R.  vol.  29),  4  N.  k 
^^'J  M.  847  (E.  G.  L.  R.  vol.  80)."  [Jbrvis,  G.  J.— The  affidavits 
clearly  show  that  this  is  an  action  brought  by  the  company  for  a  debt 
due  to  the  company.  Is  there  any  difference  between  a  bond  and  a 
covenant  ?  The  statute  7  G.  4,  c.  46,  does  not,  I  think,  authorize  the 
covenant  or  bond  to  be  entered  into  with  or  given  to  the  public  officer.] 
All  powers  of  this  sort  must  be  strictly  pursued.  In  Everett  v.  Cooch, 
7  Taunt.  1  (E.  G.  L.  R.  vol.  2),  where  a  turnpike-act  directed,  that,  if 
any  person  had  cause  of  action  against  the  trustees,  he  should  sue  the 
treasurer ,-^it  was  held,  that  the  action  against  the  treasurer  was  sub^ 
stituted  only  for  such  action  as  might  be  maintained  against  the  whole 
body  of  trustees,  and  that  an  action  would  not  lie  against  him  for  the 
act  of  five  trustees,  though  they  formed  a  quorum.    In  Skinner  p.  Lam- 
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bert,  4  M.  &  G.  477  (E.  C,  L.  R.  vol.  48),  5  Scott,  N.  R.  197,  tbe 
enabling  words  of  the  company's  act  of  parliament  iv'ere  mnch  larger 
than  those  of  the  banking  act ;  and  upon  that  the  court  mainly  rely  in 
their  judgment.  Upon  the  same  ground  Smith  v.  Goldsworthy,  4  Q. 
B.  430  (E.  C.  L.  B.  toI.  45),  proceeded.  In  Steward  v.  Oreaves,  10 
M.  &  W.  711, t  it  was  held  that  a  creditor  of  a  banking  copartnership 
established  and  carrying  on  business  under  the  7  O.  4,  c.  46,  mun  pro- 
ceed against  the  public  ofiScer,  under  8.  9.  But,  in  Wills  v.  Suther- 
land, 4  Exch.  211,t  it  was  held  upon  a  statute  (4  &  5  Vict.  c.  xciii.) 
the  words  of  which  are  the  same  as  those  of  the  banking  act,  that  the 
secretary  matf  sue  for  breach  of  a  covenant  with  certain  persons  as 
trustees  for  the  company,  to  pay  calls.  The  latest  case  upon  the  sub- 
ject is  that  of  Chapman  v.  Milvain,  5  Exch.  61,t  where  it  was  held 
that  a  company  of  persons  established  for  the  purpose  of  carrying  on 
the  business  of  bankers  under  the  provisions  of  7  O.  4,  c.  46,  in  an 
action  against  a  shareholder  for  the  recovery  of  a  debt,  or  for  enforcing 
any  claim  or  demand  due  to  the  copartnership,  are  bound  to  sue  in  the 
name  of  one  of  their  public  officers,  and  are  not  at  liberty  to  *sue  r^^q^ 
in  the  names  of  the  covenantees  named  in  the  deed  of  copartner-  *- 
ship ;  the  words  of  the  9th  section  of  the  act,  <<  shall  and  may,"  being 
obligatory,  and  not  merely  permissive.  The  reasoning  of  the  court,  in 
giving  judgment,  does  not  apply  to  the  case  of  a  warrant  of  attorney : 
and,  besides,  it  contains  a  qualification.  <<It  will  be  said,"  observed 
Parke,  B.,  «<  that  the  company,  if  this  construction  is  to  prevail,  could 
not  take  a  security  to  a  trustee,  who  alone  could  have  the  legal  title  to 
sue, — a  right  which  every  individual  has ;  and  that  it  could  not  have 
been  the  intention  of  the  legislature  to  deprive  companies  of  that  pri- 
vilege. We  are  not  prepared  to  say  that  the  company  might  not  so 
word  the  security  to  their  trustees  as  to  avoid  that  inconvenience,  if  it 
be  one,  and  vest  the  sole  right  of  action  in  the  trustee ;  but,  on  a  cove- 
nant worded  as  this  is,  we  do  not  think  that  object,  if  it  existed,  was 
accomplished."  What  does  that  mean?  [Jeryis,  C.  J. — That  possi- 
bly the  company  may  say  that  the  action  9haU  be  by  A.,  and  by  A. 
only.]  The  question  is,  whether  they  have  not  said  so  here.  [Wil- 
liams, J. — I  have  no  doubt,  that,  if  this  banking  company  had  asked  to 
have  the  judgment  entered  up  on  this  warrant  of  attorney  in  the  names 
of  Melville,  Sharpe,  and  Todd,  you  would  have  cited  Chapman  «,  Mil- 
tain  to  show  that  they  could  not  do  so.] 

Byles^  Serjt.,  contri,  was  stopped  by  the  court. 

Jervis,  G.  J. — This  rule  must  be  made  absolute.  We  are  clearly 
bound  by  the  authority  of  the  two  cases  of  Wills  tr.  Sutherland  and 
Chapman  v.  Milvain,  which  are  expressly  in  point,  unless  a  distinction 
ean  be  made  between  a  covenant  and  a  warrant  of  attorney,  which  Mr. 
Hayes  has  hardly  ventured  to  press.  It  would  be  strange,  indeed,  if 
aach  an  objection  could  prevail.    If  the  motion  had  been  in  the  other 
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*49d1  ^^^^'  ^  ^J  Brother  Williams  ^suggests,  there  can  be  bvt  little 
^  doubt  that  those  cases  would  have  been  cited  as  an  answer  to  it. 
The  rest  of  the  court  concurring^  Rule  absolute. 


ANDERSON  and  Others  v.  HILLIES.    April  28. 

A  ahip-Vroker  hftying  rvoeired  fraight  under  a  oharier-partj  on  fteconnt  of  the  owners,  went  orer 
the  Meonnti  of  his  disbursements  on  behalf  of  the  ship^  with  the  etptain  (who  wss  also  tha 
managing  owner),  and  offered  him  a  eheek  for  tfao  balMiee.  The  captain  deoUned  to  take  i^ 
bat  toM  the  broker  he  wanted  to  get  250t  remitted  to  a  person  residing  in  New  Bmnswick ; 
wberenpon  the  broker  went  with  him  and  opened  a  credit  for  that  snm  with  the  British  North 
Ameriean  Bank  at  New  Broaswiok,  whenoe  a  biU  was  drawn  npon  the  brolcer  at  tixtj  days' 
sight,  whioh  was  afterwards  dniy  honoorsd: — ^Held,  that  this  was  a  good  paJmen^  as  between 
the  broker  and  the  captain's  co-owners. 

Debt,  for  money  had  and  receivedi  money  paid,  and  money  found 
due  upon  an  account  stated.  The  only  material  plea,  was,  never 
indebted. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  Term.    The  facts  were  as  follows : — 

The  plaintiffs  were  ship  and  insurance-brokers  in  London.  The 
defendant  was  part  owner  of  a  ship  called  The  Elizabeth  Hastings,  in 
the  years  1848  and  1849,  his  co-owners  being  James  and  Thomas  (Jalt, 
the  latter  of  whom  acted  as  master  as  well  as  mansging  owner.  The 
plaintifib  had  been  employed  by  Thomas  Gait,  in  1848,  and  had  effected 
a  charter-party  for  the  ship  for  a  royage  to  Buenos  Ayres  and  back  to 
London,  as  brokers ;  and,  on  the  return  of  the  ship  in  July,  1849,  they 
accounted  with  Thomas  Oalt  for  the  receipts  and  disbursements,  when 
the  balance  due  to  the  owners  was  ascei^tained  and  settled  at  268Z.  5t. 
lid.,  for  which  sum  they  offered  to  give  Oalt  a  check ;  but  Gait  declined 
to  take  it,  saying,  he  wished  to  remit  a  sum  of  2502.  to  one  John  Hast- 
ings, at  New  Brunswick ;  and  one  of  the  plaintiffs,  at  his  request,  went 
with  him  to  the  British  North  American  Bank,  and  there  opened  a  ere* 
*5001  ^^^  ^^  Hastings's  *name  for  that  sum.  The  bank  at  New  Bruns- 
^  wick  being  advised  of  the  credit,  paid  John  Hastings  250Z*,  for 
which  sum  he  on  the  15th  of  August,  drew  a  bill  in  their  favour  upon 
the  plaintiffs  in  London,  at  sixty  days'  sight.  The  bill  was  sighted 
on  the  4th  of  September,  1849,  and  duly  paid  when  it  arrived  at 
maturity. 

In  the  mean  time,  the  plaintiflb  had  obtained  another  charter  for  the 
Elizabeth  Hastings  for  a  voyage  to  Jamaica  and  back,  making  various 
advances  to  the  captain  for  disbursements ;  and,  in  the  result,  after 
the  completion  of  this  voyage,  there  was  a  balance  due  from  the  owners 
to  the  plaintiffs,  of  168/.  10s.  Sd.,  which  was  the  amount  sought  to  be 
recovered  in  this  action. 
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Thomas  Oalt  died  on  the  26th  of  Octoberi  1849. 

On  the  part  of  the  defendant,  it  was  objected  that  the  remittance  of 
the  2602.  to  Hastings  ought  not  to  be  allowed  in  the  account,  inasmuch 
ms  it  was  not  a  payment  in  the  usual  course,  but  was  made  out  of  the 
ordinary  course,  and  at  a  time  when  the  plaintifis  knew  that  the  master 
was  in  want  of  money  for  the  necessary  disbursements  of  the  ship,  and 
that,  in  truth,  it  was  a  fraud  upon  the  co-owners. 

His  lordship  directed  a  verdict  for  the  plaintiffs,  for  the  full  amount 
claimed,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for 
him,  if  the  court  should  be  of  opinion  that  the  2602.  ought  not  under 
the  circumstances  to  be  allowed. 

Hugh  SUl  accordingly  obtained  a  rule  nisi,  against  which. 

Lush  now  showed  cause. — The  payment  of  the  2602.  was  clearly  a 
valid  payment.  The  account  of  the  ship's  receipts  and  disbursements 
having  been  adjusted,  the  brokers  offered  the  captain  a  check  for  the 
balance.  The  captain,  being  desirous  of  remitting  a  sum  of  260L 
^0  Mr.  Hastings,  at  New  Brunswick,  declined  to  take  the  check,  r^f-M 
but  requested  the  plaintifi  to  help  him  to  get  the  2602.  remitted  ^ 
to  Hastings,  which  they  accordingly  did.  That  clearly  was  an  autho- 
rized payment,  within  all  the  authorities.  The  rule  is  laid  do?m  in 
Abbott  on  Shipping,  7th  edit.  419,  thus: — "The  cases  of  Tapley  v. 
Martens,  8  T.  R.  461,  and  Marsh  v.  Fedder,  4  Gampb.  267,  in  which 
the  master,  having  taken  a  bill  of  exchange  for  the  freight,  sued,  after 
its  dishonour,  the  owner  of  the  goods,  must  not  be  understood  as 
trenching  upon  the  general  principle  established  in  several  cases,  that, 
if  a  creditor  entitled  to  immediate  payment,  voluntarily,  and  for  his 
own  convenience,  take  a  bill  of  exchange  on  a  third  person  for  his  debt, 
he  must  abide  the  hazard  of  such  security :  Everett  v.  Collins,  2  Campb. 
516 ;  Smith  v.  Ferrand,  7  B.  &  C.  19  (£.  G.  L.  B.  vol.  14),  9  D.  &  B. 
808 ;  Robinson  v.  Bead,  9  B.  &  C.  449  (E.  0.  L.  R.  vol.  17),  4  M.  & 
B.  849.  In  Tapley  v.  Martens,  where  the  bill  was  drawn  upon  the 
merchant,  but  not  accepted  by  him.  Lord  Kenyon  seemed  disposed  to 
concede,  that,  if  the  master  had  taken  it  for  his  own  accommodation, 
it  would  have  altered  the  case.  In  Marsh  ti.  Pedder,  Gibbs,  G.  J., 
•xpressly  says,  <If  the  party,  having  the  offer  of  cash,  merely  for  his 
own  accommodation  prefers  a  bill  of  exchange,  upon  that  he  must  seek 
kis  remedy.  Here,  it  is  not  stated,  nor  is  it  to  be  supposed,  that  any 
olbr  to  pay  the  whole  of  the  freight  in  cash  was  ever  made  to  him  :* 
and  this  doctrine  was  expressly  acted  upon  in  the  recent  case  of  Strong 
9.  Hart,  6  B.  ^  0. 160  (E.  0.  L.  B.  vol.  18),  9  D.  &  B.  189  (E.  G.  L« 
B.  vol.  22),  2  G.  &  P.  66  (E.  G.  L.  B.  vol.  12).  The  master  and  part 
owner  of  the  ship  Atlantic,  having  carried  a  cargo  from  St.  John's, 
Newfoundland,  to  Bilboa,  and  delivered  it  there  to  the  consignees  under 
4  bill  of  lading  making  the  cargo  deliverable  to  the  consignor  or  his 
assigns,  he  or  they  paying  freight  for  the  same,  took  a  bill  for  the 
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freight  on  the  agent  of  the  consigneesy  which  was  dishonoured,  and  then 
^enn-y  sued  the  consignor.  No  direct  ^evidence  was  given  to  show 
-'  whether  the  master  demanded  payment  in  cash,  and  took  tht 
bill  because  he  could  not  obtain  such  payment,  or  preferred  taking  the 
bill  as  more  convenient.  Lord  Tenterden  told  the  jury,  that,  if  they 
thought  the  master  took  this  bill  voluntarily  and  for  bis  own  con* 
▼enience,  without  insisting  upon  payment  in  cash,  they  were  to  find  for 
the  defendants ;  but,  if  they  thought  the  master  took  the  bill  because 
he  could  not  obtain  payment  in  cash,  to  find  for  the  plaintiffs.  The 
court,  on  a  motion  for  a  new  trial,  approved  of  this  direction."  Here^ 
Thomas  Gait,  the  person  to  whom  the  payment  was  made,  was  the 
managing  owner,  and  the  person  to  whom  the  freight  was  payable  under 
the  charter-party.  He  unquestionably,  therefore,  had  authority  to 
receive  it  in  any  way  be  thought  proper. 

Hiigh  HUlj  in  support  of  his  rule. — This  was  not  a  due  payment. 
In  Story  on  Agency,  §  430,  it  is  said  :  <<  The  modes  and  circumstances 
under  which  payments  are  made  to  an  agent,  may  ^have  a  material 
bearing  on  the  rights  of  the  principal.  If  the  payments  are  received 
by  the  agent  according  to  the  ordinary  course  of  business,  or  even  if 
they  are  made  out  of  the  ordinary  course  of  business,  if  the  agent 
alone  is  known,  or  is  supposed  to  be  the  prmcipal,  and  the  debtor  has 
no  notice  of  any  claim  by  the  real  principal,  the  latter  will  be  bound 
thereby.  But,  if  the  transaction  is  on  behalf  of  a  known  principal,  or 
the  principal  is  afterwards  disclosed,  no  subsequent  payment  but  such 
as  is  strictly  authorized  by  the  usual  course  of  business,  or  by  the  par* 
ticular  usage  of  trade,  or  by  the  express  or  implied  authority  of  the 
principal,  will  bind  him ;  and,  if  made  otherwise,  the  principal  may, 
notwithstanding,  recover  the  amount  from  the  debtor."  And,  in  §  431, 
it  is  said :  "  Secondly,  in  relation  to  payments  made  by  agents  to  their 
*^0^1  P^^^^^P^^  •  ^^  these  cases,  any  mode  of  payment  by  the  agent, 
•1  ^accepted  and  received  as  such  by  the  other  contracting  party 
as  an  absolute  payment,  will  discharge  the  principal,  whether  he  be 
known  or  unknown,  and  whether  it  be  in  the  usual  course  of  businesi 
or  not.  Thus,  for  example,  if  a  factor,  or  other  agent,  should  be 
employed  to  purchase  goods  for  his  principal,  or  should  be  intrusted 
with  money  to  be  paid  for  his  principal,  and  the  creditor  or  seller  should 
take  the  note  of  the  factor  or  agent  payable  at  a  future  day,  as  an 
absolute  payment,  the  principal  would  be  entirely  discharged  from  the 
debt,  and  the  creditor,  having  thus  given  exclusive  credit  to  the  factor 
or  agent,  would  have  no  remedy  except  against  the  latter.  The  question^ 
in  most  cases  of  this  sort,  is  not,  generally,  so  much  a  question  of  law 
as  of  fact ;  that  is  to  say,  whether  the  note  is  received  as  a  conditional 
payment,  or  as  an  absolute  payment, — whether  it  is  received  with  the 
knowledge  that  there  is  another  principal,  or  not, — ^and  whether  there  is 
an  exclusive  credit  given  to  the  agent,  or  not."    For  this  latter  poa^ 
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tion  it  is  that  the  learned  author  refers  to  8  Chitty  on  Commerce,  204, 
Seymour  v.  Pychlan,  1  B.  &  Aid.  14,  Strong  v.  Hart,  6  B.  &  C.  160  (E. 
C.  L.  B.  vol.  13),  9  D.  &  B.  189  (E.  C.  L.  B.  vol.  22),  2  C.  4  P.  66 
(E.  C.  L.  B.  vol.  12),  Smith  v.  Ferrand,  7  B.  4  C.  19  (E.  C.  L.  B.  vol. 
14),  9  D.  &  B.  803,  and  Marsh  v.  Pedder,  4  Campb.  267.  [Jbrvis, 
0.  J. — What  difference  is  there  between  the  authority  of  the  master  to 
receive  the  freight  under  each  bill  of  lading  over  the  ship's  side,  or  to 
receive  it  in  the  lump  from  the  broker  ?]  None.  Strong  v.  Hart  goes 
farther  than  any  prior  case ;  and  it  certainly  has  been  upheld  in  a 
recent  case. 

Jervis,  C.  J. — The  main  question  in  this  case  is  one  of  considera- 
ble importance,  and  depends  upon  this, — whether  the  master,  whose 
co-owners  were  entitled  to  a  balance  of  2862.  6«.  lid.  on  the  account 
with  the  plaintiffs,  their  brokers,  had  authority  to  receive  that  balance 
*in  the  way  he  did.  The  circumstances  were  these : — When  the  r^^g-r^ 
account  of  the  receipts  and  disbursements  of  the  ship  had  been  '- 
made  out,  and  the  balance  due  from  the  brokers  ascertained,  the  latter 
offered  the  captain  a  check  for  the  amount,  which  he  declined  to  take, 
saying  he  wanted  to  remit  2602.  to  New  Brunswick ;  whereupon  one 
of  the  plaintiffs  goes  with  him  to  the  British  North  American  Bank, 
and  opens  a  credit  with  them  on  behalf  of  the  person  to  whom  the 
remittance  is  to  be  made ;  and  in  due  course  a  bill  is  drawn  for  the 
amount,  and  afterwards  paid.  I  am  of  opinion  that  that  was  a  good 
payment,  and  that  this  rule  must  be  discharged.  It  seems  to  be  per- 
fectly well  established  by  the  cases  of  Marsh  v.  Pedder  and  Strong  v. 
Hart,  and  by  a  still  more  recent  authority,  that,  in  the  case  of  freight, 
the  master  may,  for  his  own  convenience,  take  a  bill  instead  of  pay- 
ment in  cash.  Mr.  Hill  admits  that  there  is  no  distinction  between  the 
receipt  of  freight  from  an  individual  consignee,  and  a  receipt  from  the 
broker  of  a  lump  sum :  and  there  clearly  is  no  distinction  in  principle. 
We  may  therefore  take  it  to  be  fairly  established,  on  authority,  that,  if 
the  broker  offers  to  pay  the  master  the  freight  in  cash  or  by  a  check, 
and  the  master  prefers  to  take  a  bill,  the  payment  by  bill  will  be  a  good 
payment  on  account  of  his  owners.  Here,  the  transaction  resolves 
itself  into  a  payment  by  bill  at  the  master's  express  request.  In  what 
respect  does  this  differ  from  a  common  and  ordinary  payment  ?  If  the 
brokers  had  paid  this  balance  in  cash,  and  then  the  captain  had  asked 
them  to  procure  him  a  letter  of  credit  with  part  of  it,  nobody  could 
doubt  that  that  would  have  been  a  good  payment.  And,  how  does  the 
case  differ  in  principle  from  that  ?  I  think  the  2602.  properly  formed 
an  item  to  the  plaintiffs'  credit  in  the  account,  and  consequently  that 
they  are  entitled  to  retain  their  verdict. 


*Crb8SWBLL,  J. — I  am  of  the  same  opinion.    The  2602.  is 
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entered  in  the  account  as  if  it  had  been  a  payment  by  bill :  but 
that  is  hardly  a  correct  way  of  describing  the  transaction.    It  appears, 
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thaty  money  having  been  received  from  the  shippers  of  goods  by  the 
plaintifis  in  their  character  of  brokers,  they  offered  the  captain  a  check : 
bat  that  he  declined  to  receive  it,  and  asked  them  to  assist  him  in  the 
remittance  of  2502.  to  a  person  at  New  Bmnswicky  irhich  they  did. 
Upon  the  authority  of  Strong  v.  Hart,  I  think  that  iras  a  payment  by 
which  the  co-owners  are  bound. 

Williams,  J. — ^I  am  of  the  same  opinion.  Upon  principle  as  well 
as  upon  authority,  I  think  the  transaction  as  to  the  2502.  was  substan* 
tially  the  same  as  if  the  plaintiffs  had  paid  the  balance  to  the  captain 
in  cash,  and  then  the  latter  had  employed  them  as  his  agents  to  dispose 
of  the  money  as  it  was  afterwards  disposed  of. 

Talfourd,  J. — I  also  think  that  the  payment  in  question  was  a  per- 
fectly  good  payment,  and  binding  upon  the  master's  co-owners. 

Rule  discharged. 
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Costs  of  Judgmbnt  by  Default 


Under  the  C<mmon  Law  Procedure  Aet^  1852, 16  k  16  Viet.  e.  76,  om 
agreed  at  a  meeting  of  the  maiters  of  all  the  courts^  at  the  Queen*$ 
Bench  Office,  on  the  Qth  ofJidj/j  1852. 


Letters 

Instructions  to  sue 

Writ  and  endorsements         •        •        •        . 

Particulars  of  claim 

Copy  and  service  of  writ        •        •        •        • 

Affidavit,  and  oath 

Searching  for  appearance      •        •        •        • 

Copy  writ  to  file 

Drawing  judgment 

Attending  to  file  copy  writ  and  affidavit,  and 
affidavit  to  sign  judgment 

Paid  filing  <^ 

Paid  signing 

Letters         • 


When  writ  served  by  correspondent,  or  where 
agency,  and  to  include  mileage  and  all 
charges 
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0  12 
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2    9 
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0 

0 
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4 

0 

8    4 
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0 

0 

1    0 
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4 

0 
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0    8 

4 

0 
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0 

0 
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0    6 

0 

0 

6    0 

0    8 

0 

0 

2    0 

2  16 

8 

2 

6  10 

8    8 

0 

2  15    0 

CASES 

ABGUED  AND  DETERMINED 

COURT   OF    COMMON    PLEAS. 

AXDTKVBM 

EXCHEaiJER  CHAMBER, 

nr 

(frinifq  Saratinn, 

nr  nn 
BIXTBENTH  TEAR  OF  THE  RBiaN  OF  QUEEN  VICTORIA.    1853. 


TEMPLEMAN,  Appellant;  HAYDON,  Respondent.    June  22. 

Id  an  aotioii  in  a  oonnty  eoort,  for  negUgentlj  driTing  a  bono  and  earl,  the  plaintiff  haTing 
•imply  proved  the  faet  of  a  eollision,  nn^er  circnmstancei  which  might  or  might  not  amount 
to  negligenee, — the  defendant  proved  that  the  accident  arose  from  the  horae  enddenly  begin- 
ning to  kiek,  whereby  the  shafte  of  the  cart  were  broken,  and  the  driver  thrown  ont»  when  tba 
horse  started  off,  and  ran  against  and  injured  the  plaintiff's  horse.  The  Judge  of  the  ooustjf 
court,  upon  this  evidence,  ordered  a  verdict  for  the  plaintiff, — "  being  of  opinion  that  the  break- 
ing of  the  shafts,  even  under  the  circumstances  stated  by  the  defendant's  witnesses,  showed  a 
defect  in  the  cart,  which  raised  a  presumption  of  negligence  in  the  owner." 

An  appeal  against  his  decision  was  dismissed  with  costs. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the  county  court 
of  Somersetshirey  holden  at  Grevkerne,  made  on  the  28th  of  April  last, 
when  a  verdict  was  returned  for  the  plaintiff,  for  161.  1$.  lOd.  The 
following  is  a  copy  of  the  claim : — 

(<  This  action  is  brought  to  recover  the  sum  of  407.,  damages  done  ta 
a  horse  and  gig,  the  property  of  the  plaintiff,  on  the  6th  of  December, 
1848,  by  reason  of  the  negligent  driving  of  a  horse  and  cart,  the  pro* 
uter^o-j  perty  of  the  defendant,  whereby  the  same  came  into  collision 
-'  *with  the  plaintiff's  horse  and  gig,  in  the  parish  of  Crewkernew 
in  the  county  of  Somerset." 
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The  plaintiff  below  proved,  that,  on  the  6th  of  December,  1848,  he 
was  driving  in  his  gig  from  Crewkerne  to  West  Ghinnock,  and  had  come 
to  a  place  called  Bed  Gate,  having  just  passed  a  lane  on  his  left  hand, 
immediately  beyond  which,  on  the  same  side  of  the  road,  was  a  large 
heap  of  stones,  against  the  bank.  Faciiig  the  plaintiff  was  a  hill,  called 
Broadshard  Hill,  descending  which,  and  about  one  hundred  yards  from 
him,  he  saw  the  defendant's  horse  and  cart  coming  towards  him  at  a 
very  fast  rate,  and  [the  horse]  kicking  violently.  The  plaintiff  attempted 
to  turn  back ;  but,  in  doing  so,  got  his  horse  and  gig  across  the  road, 
leaving,  however,  sufficient  room  for  the  horse  and  cart  to  pass  on  the 
proper  side :  he  then  jumped  out  of  his  gig,  and  went  behind  it  to  take 
care  of  himself.  While  in  this  position,  the  defendant's  horse  and  cart 
came  into  collision  with  the  plaintiff's  horse,  and  inflicted  the  injury  for 
which  the  action  was  brought.  The  collision  took  place  within  a  minute 
and  a  half  from  the  time  the  plaintiff  first  saw  the  horse  coming. 

It  was  contended,  on  the  part  of  the  defendant,  that  the  plaintiff 
ought  to  be  nonsuited,  as  he  had  not  proved  any  specific  negligence,  or 
facts  from  which  negligence  might  be  presumed. 

The  judge,  however,  overruled  the  objection. 

On  the  part  of  the  defendant,  three  witnesses  were  called, — the 
driver  of  the  horse  and  cart,  a  woman  who  was  riding  in  the  cart  with 
him,  and  a  man  named  Berry,  who  was  riding  his  horse  close  behind 
the  cart,  and  witnessed  the  accident  from  beginning  to  end. 

It  was  proved,  that  the  cart  contained  the  driver,  the  woman,  and 
four  dead  pigs ;  that  the  driver  had  reins,  but  no  stick  or  whip,  and 
drove  very  slowly  and  steadily ;  that,  about  one  hundred  yards  from 
the  place  of  the  ^collision,  the  horse  suddenly  began  to  kick  very  r^ceno 
violently ;  that,  after  kickmg  for  some  little  time,  both  shafts  *- 
of  the  cart  broke  off,  the  cart  tilted  up,  and  the  driver  and  the  contents 
of  the  cart  were*  thrown  out  into  the  road,  where  he  received  a  blow 
which  rendered  him  insensible ;  that,  up  to  the  time  of  his  being  thrown 
out,  he  had  the  control  of  the  horse,  which  was  walking,  though  kicking 
violently ;  that,  after  he  was  thrown  out,  the  horse  started  off  at  a 
faster  pace,  in  the  middle  of  the  road,  towards  the  plaintiff;  that  the 
cart  was  still  attached  to  the  horse  by  the  traces ;  that  the  horse  made 
a  rush  to  pass  on  the  side  where  the  heap  of  stones  was ;  and  that,  in 
their  opinion,  there  was  not  sufiBcient  room  for  him  to  pass  with  the 
cart  on  his  proper  side  of  the  road. 

It  was  also  proved,  that,  up  to  the  time  of  the  accident,  the  horse 
had  been  perfectly  quiet,  free  from  vice,  and  steady  in  harness,  and  was 
properly  harnessed  in  the  cart  on  the  defendant's  premises  on  the  morn- 
ing of  the  accident. 

The  judge  found  the  verdict  for  the  plaintiff;  being  of  opinion  that 
the  breaking  of  the  shafts,  even  under  the  circumstances  stated  by  the 
defendant's  witnesses,  showed  a  defect  in  the  cart,  which  raised  a  pre- 
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gumption  of  negligence  in  the  owner,  and  that  that  presumption  was 
not  sufficiently  rebutted ;  but  he  reduced  the  claim  of  the  plaintiiFy  on 
the  ground,  that,  although  he  could  not  ayoid  some  accident,  he  had 
subjected  himself  to  greater  damage  by  his  own  act. 

The  question  for  the  opinion  of  the  court  is,  whether,  upon  this  eyi- 
dence,  the  plaintiff  ought  to  have  been  nonsuited,  or  a  yerdict  found 
for  the  defendant  instead  of  the  plaintiff. 

Phipsonj  for  the  appellant. — ^The  case  for  the  plaintiff  in  the  court 
*')101  ^^^^^  dearlj  disclosed  no  evidence  of  ^negligent  driving  on  the 
-'  part  of  the  defendant.  [Crebbwbll,  J. — ^Tou  must  look  at  the 
Ufhole  of  the  evidence.]  The  question,  then,  is,  whether,  looking  at  the 
whole  of  the  evidence  which  was  before  him,  the  judge  of  the  county 
court  did  right  in  giving  a  verdict  for  the  plaintiff.  [Maule,  J. — Tou 
must  say,  that,  upon  the  whole  evidence,  the  plaintiff  ought  to  have 
been  nonsuited.]  The  judge  decides  that  the  breaking  of  the  shafts, 
even  under  the  circumstances  stated  by  the  defendant's  witnesses, 
showed  a  defect  in  the  cart,  which  rabed  a  presumption  of  negligence 
in  the  owner.  [Mauls,  J. — He  comes  to  the  conclusion  that  there  was 
evidence  which  afforded  a  cause  of  action  against  the  defendant.  We 
cannot  take  into  consideration  the  steps  by  which  he  came  to  that  con- 
clusion. Even  if  we  think  he  gave  a  wrong  reason,  we  cannot  hold  his 
eanehuion  wrong.]  The  claim  is  for  damages  by  reason  of  negligent 
driving ;  and  the  judge  says  that  the  breaking  of  the  shafts,  showed, 
— ^not  negligent  driving,  but, — a  defect  in  the  cart,  which  raised  a 
presumption  of  negligence  in  the  owner,  of  a  character  of  which  the 
plaintiff  did  not  complain.  [Maule,  J. — The  putting  that  in  the  case 
clearly  makes  no  difference.  The  object  of  the  statute  13  &  14  Vict, 
c.  61,  was,  not  to  give  the  amplest  possible  opportunity  for  scrutinizing 
the  judgments  of  the  county  court ;  but  to  attain  substantial  justice, ' 
to  the  exclusion  of  as  much  technical  argument  as  could  conveni- 
ently be  dispensed  with.  If  either  of  the  parties  is  desirous  of 
having  the  law  and  the  facts  separated,  he  may  do  so  by  causing  a 
jury  to  be  summoned.  But,  where  the  whole  matter  is  allowed  to 
be  decided  together,  if  the  judge,  after  hearing  the  evidence,  thinks 
fit  to  give  judgment  for  the  plaintiff,  the  defendant  is  bound  con- 
clusively by  his  decision,  however  much  erroneous  law  may  be' 
uttered  by  him.]  No  doubt,  assuming  the  evidence  to  be  properly ' 
left  to  the  jury,  the  verdict  cannot  be  impeached  because  the  judge' 
*^111  *^^  unnecessarily  laid  down  some  proposition  of  law  erroneously. 
-'  But  it  is  otherwise,  where  the  judge  says  there  is  evidence  to 
warrant  a  verdict  for  the  plaintiff,  when  in  point  of  law  there  is  none. 
[Maulb,  J. — It  was  not  necessary  for  the  judge  here  to  say  anything. 
That  which  in  ordinary  cases  passes  between  the  judge  and  the  jury, 
passes  only  in  the  judge's  mind,  where  he  sits  in  the  character  of  both 
judge  and  jury.     Crssswbll,  J. — Suppose  the  case  had  rested  Rimniv 
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upon  the  plaintiff's  oridence,  you  most  admit  that  there  was  something 
to  leave  to  a  jury.  Yon  cannot  recall  that,  because  evidence  on  the  part 
of  the  defendant  is  gone  into.  The  plaintiff  proved  certain  facts,  which 
were  proper  to  be  submitted  to  a  jury.  The  defendant  proved,  or 
attempted  to  prove,  other  facts.  The  whole  is  a  decision  upon  the  facts.] 
The  defendant's  evidence  explains  the  whole.  The  judge  was  clearly 
wrong  in  saying  that  the  breaking  of  the  shafts  showed  a  defect  in  the 
cart,  which  raised  a  presumption  of  negligence.  There  was  no  evidence 
at  all  of  negligent  driving.  [Cbesswell,  J. — Suppose  the  cart  to  be  so 
constructed,  or  so  ill  adapted  to  the  horse,  that,  in  going  down  hill,  it 
rubs  the  horse's  hocks, — ^would  not  that  be  negligent  driving  ?]  It  is 
submitted  not.  [Maulb,  J. — It  is  negligence,  not  to  drive  an  infirm 
vehicle  with  such  a  degree  of  care  as  its  infirmity  requires ;  just  as  it 
would  be  negligence  to  drive  a  high-spirited  horse  with  no  more  core 
than  a  dull  one.  I  must  confess  I  do  not  see  why  the  judge  might  not 
very  properly  call  this  evidence  of  want  of  care.]  In  Aldridge  v.  The 
Great  Western  Railway  Company,  3  M.  &  G.  515  (E.  C-  L.  B.  vol.  42), 
4  Scott  N.  B.  156,  in  case  against  a  railway  company  for  so  carelessly 
and  improperly  managing  and  directing  an  engine  on  their  railway  by 
their  servants,  that  sparks  flew  from  the  engine  upon  a  stack  of  beans 
standing  in  an  adjoining  field,  belonging  to  the  plaintiff,  whereby  the 
stack  was  destroyed, — a  case  stated  for  the  opinion  '^'of  this  court,  r^ir^o 
alleged  that  the  engines  used  upon  the  railway  were  such  as  were  ^ 
usually  employed  on  railways,  for  the  purpose  of  propelling  the  trains 
and  carriages  thereon ;  and  that  the  engine  from  which  the  sparks  that 
set  fire  to  the  stack  in  question  flew,  was  used  at  the  time  in  the  ordinary 
manner,  and  for  purposes  authorized  by  the  act  of  parliament  incorpo- 
rating the  company :  and  the  Court  held,  that  the  facts  stated  were  not 
sufficient  to  enable  them  to  infer  negligence  on  the  part  of  the  defend- 
ants, so  as  to  justify  them  in  directing  a  verdict  for  the  plaintiff, — though 
they  did  not  show,  such  an  absence  of  negligence  as  to  warrant  them  in 
directing  a  nonsuit.  Tindal,  C.  J.,  there  says :  ^^  I  am  not  prepared  to 
say  that  there  is  no  evidence  of  negligence :  I  cannot  say  that  the  very 
circumstance  of  fire,being  emitted  from  an  engine  does  not  amount  to 
carelessness.  Neither  am  I  prepared  to  say  that  the  verdict  ought  to  be 
entered  for  the  plaintiff:  to  entitle  him  to  recover,  he  is  bound  to  show 
some  carelessness  on  the  part  of  the  defendants,  or  circumstances  whence 
the  jury  may  infer  carelessness."  That  case  is  exactly  in  point.  [MaulB| 
J. — The  engine  there  did  not  require  to  be  driven  in  a  different  manner, 
whether  it  were  defective  or  not.]  There  was  no  evidence  whatever  to 
warrant  the  conclusion  the  judge  came  to, — no  evidence  either  of  negli- 
gent driving,  or  that  the  defendant  knew  of  any  infirmity  in  the  cart. 

KingdoUy  control,  was  not  called  upon. 

Maulb,  J.— The  14th  section  of  the  18  k  14  Vict.  c.  61,  enacts,  ^^that, 
if  either  party  in  any  cause  of  the  amount  to  which  jurisdiction  is  given 
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to  the  county  courts  by  that  act,  shall  be  dissatisfied  with  the  determina- 
tion or  direction  of  the  said  court  in  point  of  law,  or  upon  the  admission 
i^f-^Q-j  or  rejection  of  any  evidence,  such  *party  may  appeal  from  the 

-'  same  to  any  of  the  superior  courts  of  common  law  at  Westmin- 
ster." In  this  case,  a  number  of  facts  are  stated,  and  the  conclusion  the 
judge  has  drawn,  is,  that  the  plaintiff  is  entitled  to  recover  a  certain 
sum.  It  appears  to  me,  that,  if  from  these  facts  such  a  conclusion  could 
legitimately  be  drawn,  the  decision  is  not  the  subject  of  appeal.  If,  in 
coming  to  a  right  conclusion,  the  judge  lays  down  some  proposition  of 
law  erroneously,  I  do  not  think  that  is  such  a  "  determination  in  point 
of  law,"  as  the  legislature  meant  to  be  a  ground  of  appeal.  I  must 
confess,  I  do  not  very  well  see  how  there  can  be  an  appeal  against  the 
^^  determination  or  direction  of  the  judge  in  point  of  law,"  where  the 
parties  do  not  choose  to  have  a  jury.  The  county  court  has  no  function 
to  determine  law  unmixed  with  fact.  And  there  would  be  no  inconve- 
nience in  so  construing  the  act :  on  the  contrary,  it  would  be  very  con- 
venient, inasmuch  as  it  would  prevent  questions  of  law  from  arising  in  a 
very  inconvenient  way.  As  to  the  question  of  law  which  the  judge  is 
here  said  to  have  made  the  foundation  of  his  judgment,  I  am  far  froM 
saying  that  I  think  it  erroneous.  Where  a  cart  is  defective,  or  a  horse 
is  possessed  of  certain  qualities,  it  may  be  negligence  on  the  part  of  the 
driver  if  he  does  not  deal  with  them  according  to  their  respective  condi* 
tions  or  qualities.  If  a  horse  is  full  of  life  and  spirit,  it  necessarily 
demands  more  care  than  one  which  is  sluggish  and  worn  out.  So,  a  cart 
that  is  infirm  requires  to  be  driven  more  steadily  than  one  which  has 
undergone  less  wear  and  tear.  And  it  may  well  be  that  a  failure  of 
conduct  in  respect  of  either  would  amount  to  negligent  driving.  I  merely 
throw  out  these  remarks,  but  desire  to  be  understood  as  not  founding 
my  decision  upon  them.  I  hold  that  the  appeal  shoul^  be  dismissed  with 
costs. 
♦/)141      Gresswbll,  J. — The  judge  of  the  county  court  has  *sent  us 

-*  a  statement  of  evidence,  and  a  statement  of  the  reasons  which 
induced  him  to  order  a  verdict  for  the  plaintiff;  and  then  he  concludes 
with  this  question, — ^whether,  upon  this  evidence,  the  plaintiff  ought  to 
have  been  nonsuited,  or  a  verdict  found  for  the  defendant,  instead  of 
the  plaintiff.  I  am  of  opinion,  upon  this  evidence,  that  the  plaintiff 
ough  not  to  have  been  nonsuited.  We  are  not  asked  to  say  whether  the 
evidence  warranted  the  verdict  for  the  plaintiff,  or  not. 

Appeal  dismissed,  with  costs. 


12  COMMON  BBNOH.    (8  J.  SCOTT.)  514 


STEPHEN  CANNON,  Demandant;  WILLIAM  BALLANTINE 
BIMINOTON,  Tenant.    June  22. 

To  a  eomit  in  formedon,  tlie  tenant  pleaded  three  plea«,  npon  two  of  whleb  issues  of  faet  were 
joined,  and  npon  the  third  an  iaeiie  in  law.  All  the  isinei^  aa  well  of  law  aa  of  fkot^  were  found 
for  the  demandant : — Held,  that  he  waa  not  entitled  to  the  costs  of  the  issues  of  faet^  under  the 
4  ft  5  Anne,  o.  16,  s.  b,  that  section  not  applying  to  real  actions ;  but  that  he  w<u  entitled  to 
the  costs  of  the  demurrer,  under  the  8  ft  4  W.  4,  c  42,  s.  34,  the  words  being  general,  and 
oomprehendiag  aU  aotiona. 

This  was  a  writ  of  formedon.  The  demandant  by  his  connt  claimed 
certain  lands  in  Cumberland,  which  Stephen  Cannon,  his  grandfather, 
gave  to  Stephen  Cannon,  his  father,  and  which  after  the  death  of 
Stephen  Cannon,  the  father  of  the  demandant,  onght  to  descend  to  the 
demandant,  the  son  and  heir  of  the  said  Stephen  Cannon,  the  father, 
according  to  the  form  of  the  gift. 

The  tenant  pleaded  three  pleas, — ^first,  a  traverse  of  the  devise  to 
the  demandant's  father, — secondly,  that  the  right  and  canse  of  action 
did  not  descend  or  accrue  within  twenty  years  next  before  the  suing 
and  bringing  of  the  writ  of  formedon, — thirdly,  that  Stephen  Cannon, 
the  father,  discontinued  the  possession  of  the  said  tenements,  with  the 
appurtenances,  twenty  years  before  the  commencement  of  the  action, 
and  that,  since  that  time,  neither  he  nor  the  defendant  had  been  in 
possession  or  in  receipt  of  the  profits. 

^Issues  of  fact  were  joined  upon  the  first  plea,  and  upon  the  r^rii- 
replication  to  the  second  plea;  and  there  was  a  demurrer  to  the  ^ 
replication  to  the  third  plea. 

Judgment  was  given  for  the  demandant,  upon  the  demurrer,  in  Hilar} 
Vacation  last, — vide  ant%,  p.  1. 

On  the  trial  of  the  issues  in  fact,  before  Cresswell,  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Cumberland,  the  demandant  had  a 
verdict.(a) 

SpinkSf  in  the  last  term, — upon  an  afiSdavit  setting  forth  the  facts, 
and  stating  that  the  judge  before  whom  the  issues  were  tried  did  not 
certify  that  the  demandant  was  not  to  have  the  costs  of  the  trial  of  the* 
said  issues, — obtained  a  rule  calling  upon  the  tenant  to  show  cause 
why  the  master  should  not  tax  the  demandant's  costs,  as  well  of  the 
issues,  as  of  the  demurrer ;  the  master  having  declined  so  to  do,  on  the 
groand  that  no  costs  are  allowed  in  formedon.  He  referred  to  the 
statutes  8  &  9  W.  8,  c.  11,  s.  2,  4  &  5  Anne,  c.  16,  ss.  4,  5,  and  S  &  4 
W.  4,  c.  42,  s.  84,  and  to  the  case  of  Duberley  v.  Page,  2  T.  R.  891. 

Htyh  Hill,  and  Unthankj  on  a  subsequent  day,  showed  cause. — ^The 
rule  asks  for  the  costs  of  the  issues,  under  the  statute  of  Anne ;  and  for 
the  costs  of  the  demurrer,  under  the  8  &  4  W.  4,  c.  42,  s.  34. 

1.  The  4th  section  of  the  4  fc  5  Anne,  c.  16,  enacts  <<  that  it  shall 

(a)  The  ruling  of  the  learned  Judge  was  excepted  to,  and  a  Tenire.  de  noTO  awacded,— vldt 
aato,  p.  IS.    On  the  second  trial  also  tfao  demandant  obtained  a  TcrdloL 

Tou  xu. — 45  2a 2 
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and  may  be  lawful  for  any  defendant  or  tenant  in  any  action  or  Bmt, 
or  for  any  plaintiff  in  replevin,  in  any  court  of  record,  with  the  leave 
of  the  same  court,  to  plead  as  many  several  matters  thereto  as  he  shall 
^_^^  think  necessary  for  his  defence."    And  s.  5  ^provides,  «<that, 

-'  if  any  such  matter  shall,  upon  a  demurrer  joined,  be  judged 
insufficient,  costs  shall  be  given  at  the  discretion  of  the  court ;  or,  if  a 
verdict  shall  be  found  upon  any  issue  in  the  said  cause  for  the  plaintiff 
or  demandant,  costs  shall  be  also  given  in  like  manner,  unless  the  judge 
who  tried  the  said  issue  shall  certify  that  the  said  defendant  or  tenant, 
or  plaintiff  in  replevin,  had  a  probable  cause  to  plead  such  matter  which 
upon  the  said  issue  shall  be  found  against  him."  If  this  had  been  an 
ordinary  action,  Callander  v.  Howard,  10  G.  B.  802  (£.  C.  L.  R.  vol.  70), 
would  have  been  applicable.  There,  to  assumpsit  upon  certain  bills  of  ex- 
change, with  a  count  for  goods  sold  and  delivered,  money  paid,  and  interest, 
and  a  count  upon  an  account  stated,  the  defendant  pleaded  sixteen  pleas, 
to  one  of  which  (jffoing  to  the  whole  catue  of  action)  there  was  a  demurrer : 
upon  the  trial,  aU  the  issues  of  fact  were  found  for  the  plaintiff;  and, 
upon  the  argument  of  the  demurrer,  the  judgment  was  for  the  defend- 
ant: and  this  court  held, — in  conflict  apparently  with  Partridge  v. 
Gardner  and  Howell  v.  Bodbard,  4  Exch.  808,  809,t  and  affirming  Bird 
V.  Higginson,  5  Ad.  &  E.  88  (E.  C.  L.  B.  vol.  81),  6  N.  &  M.  791,  and 
Glarke  v.  AUatt,  4  G.  B.  885  (E.  C.  L.  R.  vol.  60),— that  the  plaintiff 
was  entitled  to  the  costs  of  the  issues  of  fact,  though  the  defendant  had 
the  general  costs  of  the  cause.  But  costs  were  never  allowed  in  real 
actions.  The  object  of  the  statute  of  Anne,  was,  to  provide  for  costs 
which  were  not  provided  for  before,  viz.,  where  the  success  was  divided. 
In  Bichmond  v.  Johnson,  7  East,  588,  Lord  Ellenborough  says :  «  The 
statute  of  Anne  meant  to  give  an  advantage  to  a  defendant,  of  pleading 
several  matters,  though,  in  so  doing,  it  provided  that  such  privilege 
should  not  be  exercised  vexatiously  to  the  plaintiff:  therefore  it  says, 
that,  if  any  ieetie  shall  be  found  for  the  plaintiff,  he  shall  have  costs, 
&c.,  unless,  &c. ;  by  which  I  understand,  that,  if  any  one  or  more  of 
*5171  '^^^^''^^  issues  be  found  for  the  plaintiff,  the  rest  being  *found  for 

•^  the  defendant,  the  plaintiff  shall  have  his  costs  of  those  pleas 
found  for  him,  unless  the  judge  shall  certify,  &c.  This  was  to  check  a 
superfluity  of  pleading,  and  was  necessary  to  be  introduced  where  any 
one  bar  was  found  for  the  defendant,  which  would  give  him  the  general 
costs  of  the  cause,  except  for  this  provision :  but,  where  all  the  issues 
were  found  for  the  plaintiff,  he  did  not  want  any  new  provision  to  give 
him  the  costs  of  the  pleadings.  And  this  shows  that  the  statute  of 
Anne  was  not  meant  to  apply  to  such  a  case.  Where,  indeed,  the  case 
is  within  the  5th  section  of  that  statute,  as,  if,  upon  demurrer  joined, 
the  matter  be  judged  insufficient,  the  costs  are  in  the  discretion  of  the 
court  only  as  to  the  quantum ;  that  is,  to  be  taxed  by  the  proper  officer, 
as  in  other  cases ;  or,  if  a  verdict  be  found  upon  any  issue  for  the. 
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plaintiff,  &c.,  which  is  to  be  understood  in  the  sense  I  have  before  men- 
tioned,— « unless  the  judge  who  tried  the  said  inue  shall  certify/  &c. ; 
and,  in  that  case,  the  defendant  shall  be  exempted  from  the  costs  of 
those  issues  found  for  the  plaintiff,  which  he  would  otherwise  have  been 
obliged  to  pay/'  That  was  the  construction  invariably  put  upon  the 
statute  of  Anne,  down  to  the  time  of  Bird  v.  Higginson.  The  decision 
in  Bird  v.  Higginson  proceeded  entirely  upon  the  authority  of  cases 
one  and  all  of  which  were  cases  of  partial  success.  In  Partridge  v. 
(Gardner  and  Howard  t^.  Bodbard,  the  Court  of  Exchequer  found  them- 
selves upon  Richmond  v.  Johnson.  [Jbbvis,  C.  J. — When  Partridge  v. 
Gardner  came  before  the  Exchequer  Chamber, — 6  Exch.  621,t — ^that 
court  proceeded  entirely  upon  the  declaration,  disclaiming  to  consider 
the  general  question:  Lord  Campbell  says:  <(The  statute  of  Anne 
seems  to  proceed  upon  the  supposition  that  there  is  a  good  cause  of 
action  disclosed  in  the  declaration,  and  that,  where  there  is  nane^  the 
plaintiff  shall  net  get  his  costs.'*  It  is  unnecessary,  however,  to  embar- 
rass ourselves  with  those  cases  here.] 

*2.  The  84th  section  of  the  8  A;  4  W.  4,  c.  42,  enacts  p^.-g 
«<  that,  where  judgment  shall  be  given  either  for  or  against  a  '- 
plaintiff  or  demandant,  or  for  or  against  a  defendant  or  tenant,  upon' 
any  demurrer  joined  in  any  action  whatever,  the  party  in  whose  favour 
such  judgment  shall  be  given  shall  also  have  judgment  to  recover  his 
costs  in  that  behalf."  The  words  of  the  8  &  9  W.  8,  c.  11,  s.  2,(a) 
were  equally  large  and  extensive ;  and  they  never  were  held  to  give  costs 
upon  a  demurrer  in  a  real  action.  [Jbrvis,  C.  J. — That  statute  did 
not  extend  to  give  costs  upon  a  demurrer  to  a  plea  in  abatement: 
Thomas  v.  Lloyd,  1  Salk.  194, 1  Lord  Baym.  886 ;  Garland  v.  Extend,  1 
Salk.  194;  Michlam  v.  Bate,  8  B.  &  G.  642  (E.  C.  L.  B.  vol.  15),  8  M. 
k  B.  91.     They  are  allowed  now.] 

8pinks^  in  support  of  his  rule. — 1.  The  demandant  is  entitled  to  the 
costs  of  the  issues,  under  the  statute  of  Anne.  If  the  4th  section 
applies  to  this  action,  there  can  be  no  good  reason  why  the  provision 
in  s.  5  as  to  costs  should  not  apply  also,  unless  the  legislature  is  to 
*be  supposed  to  be  so  absurd  as  to  say,  that  the  tenant  shall  pay  r^c^q 
costs  if  he  succeeds  partially,  but  that,  if  he  fails  altogether,  he  '- 
shall  pay  nothing.    Bichmond  v.  Johnson  decided,  that,  where  a  plain- 

(d)  Thai  section,  after  reeiting,  thaty  **  fonnnaeh  as,  for  want  of  a  raAcient  proriiion  hy  law 
fn  the  payment  of  coato  of  tiiit»  diTon  eTil-diepoied  penoaa  are  encouraged  to  bring  friTolow 
and  vexatioaB  actions,  and  others  to  neglect  the  dae  pajment  of  their  debU,"  enacts  "  that>  if 
any  person  or  persons  shall  commence  or  prosecute  in  any  eoort  of  record  any  action,  plaint,  or 
waM,  wherein  npon  any  demurer,  either  by  plaintiir  or  defendant,  dmnandamt  or  feiumi;  Jodg- 
aent  shall  be  giren  by  the  conrt  against  snch  plaintifT  or  demandant,  or  if  at  any  time  after 
judgment  given  for  the  defendant  in  any  such  action,  plaint,  or  suit,  the  plaintiff  or  demandant 
•hall  sue  any  writ  or  writs  of  error  to  annul  the  said  judgment,  and  the  said  judgment  shall  be 
afterwardi  afflrmed  to  be  good,  or  the  said  writ  of  error  shall  be  diseontinned,  or  the  plaintiff 
shall  bo  nonsuit  therein,  the  defendant  or  tenant  in  any  such  action,  plaint,  suit,  or  writ  of 
error,  shall  have  judgment  to  reoover  his  costs  against  every  such  plaintiff  or  plaintifEi,  demand- 
ant  or  demandants,  and  have  execution  for  the  same  by  ea.  la.,  fl.  liky  or  elH^t" 
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tiff  18  entitled  to  jadgment  apon  the  whole  record,  but,  by  reason  of  some 
collateral  matter,  such  jadgment  gives  him  no  costs,  he  is  not  entitled 
to  costs  nnder  the  statute  of  Anne.  [O&bsswbll,  J. — ^Tour  exposition 
of  that  case  is,  that  the  statute  of  Anne  does  not  repeal  the  power  of 
the  judge  to  certify  under  the  statute  of  48  Slis,  c.  6,  s.  2.]  Exactly 
so.  [Maulb,  J. — ^There  are  several  subsequent  decisions  which  are  in 
point  against  you.]  All  these  are  overruled  by  Callander  v.  Howard. 
[Maulb,  J. — ^We  certainly  did  not  intend  to  overrule  them.  We 
thought  there  was  no  distinction  between  issues  of  fact  and  issues  in 
law.  In  Bird  v.  Higginson,  the  Court  of  Queen's  Bench  decided  the 
same  way,  after  full  consideration.  If  the  statute  of  Anne  is  considered 
to  apply  where  the  tenant  has  judgment  upon  the  whole  record,  it  may 
just  as  well  apply  where  the  demandant  has  jadgment  upon  the  whole 
record,  because  the  necessity  for  resorting  to  that  statute  exists  as  well 
in  the  one  case  as  in  the  other.  Has  any  case  ever  decided  that  the 
statute  of  Anne  applies  to  real  actions,  where  no  costs  are  recoverable  f] 
None,  certainly,  has  been  found. 

2.  The  8  &  4  W.  4,  c.  42,  s.  84,  clearly  applies  to  this  case :  its 
words  are  express, — « where  judgment  shall  be  given  either  for  or 
against  a  plaintiff  or  demandantj  or  for  or  against  a  defendant  or  tenantj 
upon  any  demurrer  joined  in  any  action  tohateverj  the  party  in  whose 
favour  such  judgment  shall  be  given  shall  also  have  judgment  to  recover 
his  costs  in  that  behalf."  The  only  answer  that  can  be  surmised  to 
that,  is,  that,  like  the  8  &  9  W.  8,  c.  11,  s.  2,  that  section  was  intended 
to  apply  only  to  cases  where,  by  the  statute  of  Gloucester,  6  Bd.  1,  c. 
^f^^Ol  '  ^^^  P^^J  would  be  entitled  to  costs.  But  that  ^clearly  is  not 
-'  so^  Prior  to  the  passing  of  the  8  &  4  W.  4,  c.  42,  a  defendant 
who  obtained  jadgment  on  a  demurrer,  or  judgment  as  in  case  of  a  non* 
suit,  in  quare  impedit,  was  not  entitled  to  oosts :  Thrale  v.  The  Bishop 
of  London,  1  H.  Blac.  680;  Wyndowe  v.  The  Bishop  of  Carlisle,  8 
Bingh.  404  (E.  C.  L.  B.  voL  11),  11  J.  B.  Moore,  269  (£.  C.  L.  R.  vol. 
22).  But,  in  Edwards  v.  The  Bishop  of  Exeter,  7  Scott,  679,  6  N.  C. 
146,  quare  impedit  was  held  to  be  within  the  8  &  4  W.  4,  c.  42,  s.  84. 
If  quare  impedit  be  within  it,  there  can  be  no  reason  why  formedon 
should  not  be  so  likewise.  No  legitimate  argument  unfavourable  to 
this  view  can  be  drawn  from  the  circumstance  of  the  language  of  the 
8  &  9  W.  3,  c.  11,  s.  2,  being  almost  equally  general  with  that  of  the  8 
&  4  W.  4,  c.  42,  f.  84,  because  the  intention  of  the  8  &  9  W.  8,  suffi- 
ciently appears  from  the  previous  statates,  and  from  the  recital  in  the 
2d  section  itself*  Even  under  the  4  &  5  Anne,  c.  16,  s.  6,  it  is  sub- 
mitted the  demandant  is  entitled  to  the  costs  of  the  demurrer. 

Jervis,  C.  J. — The  cases  of  Wyndowe  v.  The  Bishop  of  Carlisle^ 
and  Edwards  v.  The  Bishop  of  Exeter,  seem  to  be  authorities  to  show 
that  the  demandant  is  entitled  to  th6  costs  of  the  demurrer,  under  the 
statute  3  &  4  W.  4,  c.  42^  s.  84.  As  to  the  costs  of  the  issues,  however,  qa 
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the  statute  of  Anne,  there  is  some  difficnltj.    We  mnst,  therefore,  take 
a  little  time  for  deliberation.  Owr.  adv.  vult 

Maulb,  J.,  now  said :  When  this  case  was  before  ns  daring  the  last 
term,  we  intimated  an  opinion,  that,  notwithstanding  the  general  law 
that  oosts  were  not  to  be  allowed  in  real  actions,  the  language  of  the 
84th  section  of  the  8  &  4  W.  4,  c.  42,  was  so  large  and  comprehensive 
that  they  could  not  be  restrained  in  the  manner  urged  on  the  part  of 
the  tenant ;  and  therefore  that  the  ^demandant  in  this  case  was  r^crni 
entitled  to  the  costs  of  the  demurrer  to  the  replication  to  the  '- 
third  plea.  But,  as  regards  the  costs  of  the  issues,  we  think  they  can- 
not be  allowed,  consistently  with  the  decisions  upon  the  statute  of  Anne. 
We  think  costs  are  not  given  by  that  statute  where  by  the  statute  of 
Gloucester,  there  being  no  damages,  general  costs  are  not  given. 

The  demandant,  therefore,  will  have  the  costs  of  the  demurrer,  but 
not  the  costs  of  the  issues  found  for  him  on  the  trial. 

Rule  absolute  accordingly. 


*IN  THE  EXCHEQUER  CHAMBER       [*622 

HEATH  V.  UNWIN.    June  21. 

Th*  plidntiff  obUuMd  letfeen-pfttent  for  ''imprvrenento  in  the  maBnfMtan  of  Iron  lad  ttotL" 
In  his  ipooifiontion,  ho  doolnrod  hi«  inTOntion  to  bo  (ainongit  othor  tbingt),  "tbo  Jtm  of  oar- 
buret  of  maDganese  in  any  procesB  whereby  iron  is  converted  into  caat-steel,*''  and  he  described 
the  process  which  he  claimed,  thus : — **  I  do  It,  by  Introdncing  into  a  crucible  bars  of  steel 
broken  into  fragmonts^  miztnrea  of  east  and  maUeftblo  inoy  or  maUeftUe  iron  and  eaibonaoeou 
matter,  along  with  from  one  to  throe  per  cent  of  their  weight  of  carbnrot  of  manganoae."  Ho 
then  stated  that  he  did  not  claim  the  use  of  the  mixture  of  east  and  malleable  iron,  or  malle- 
nble  iron  and  carbonaceous  matter,  as  any  part  of  his  inrentlon,  but  only  the  use  of  "carburet 
of  maaganeae,  In  any  proeoss  for  conrerting  inm  into  easl-atael." 

The  defendant  produced  the  same  result, — n  superior  and  more  Taluable  description  and  quality 
of  cast-steel, — as  certainly,  and  more  cheaply,  by  substituting  for  the  carburet  of  manganese, 
ooirfe  of  wutngamste  and  eeoi-for,  which,  being  put  into  the  enwlble  with  the  iron,  aeoording 
to  the  oTidence  of  obemiste,  would  form  *'  oarbnret  of  manganoae"  beforo  the  iron  was  in  * 
state  of  fusion,  and  consequently  before  any  combination  therewith  could  take  place : — 

Held,  upon  a  biU  of  crceptions, — ^by  Wightmau,  J.,  Erie,  J.,  Piatt,  B.,  and  Crompton,  J.  (dis- 
•entieatibna  Aldoraon,  B.,  and  Coleridgo»  J.)<--lhat  the  Jodga  mm  wrong  In  tolttag  the  yaarf 
that  there  was  no  eridenoe  of  infringement 

l^is  was  an  action  upon  the  ease  for  an  infringement  of  a  patent. 
The  declaration  stated  that  the  plaintiff  Josiah  Marshall  Heath  was 
the  first  and  true  inyentor  of  certain  improyements  in  the  manufacture 
of  iron  and  steel ;  that  he,  on  the  5th  of  April,  1889,  obtained  a  patent 
for  his  said  inyention ;  that  he  duly  filed  his  specification  on  the  4th  of 
October,  1889 ;  and  that  the  defendant,  without  the  leaye  or  license, 
and  against  the  will  of  the  plaintiff,  did  in  part  use  and  put  in  practice 
the  said  invention,  and  did  make  divers,  to  wit,  1000  tons  of  cast-steel, 
and  1000  tons  of  other  steel,  by  the  said  improved  method,  and  in  imi- 
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t&tion  of  the  said  invention  of  the  plaintiff,  and  in  breach  of  the  said 
letters-patent,  and  also  did  vend  and  sell  divers,  to  wit,  1000  other  tons 
of  cast-steel,  and  1000  tons  of  other  steel,  made  bj  the  said  improved 
method,  and  in  imitation  of  the  said  invention  and  in  breach  of  the  said 
letters-patent,  &c.,  whereby  the  plaintiff  had  been  and  was  greatly  in- 
jured, and  had  lost  and  been  deprived  of  divers  great  gains  and  profits 
.  ^f-oq-i  which  he  might  and  otherwise  *woald  have  derived  and  acqoired 
J  from  his  said  invention,  &c. 

Pleas, — ^first,  not  guilty. 

Secondly, — ^that  the  plaintiff  was  not  the  first  or  trne  inventor  of 
the  said  improvements  in  the  declaration  mentioned,  in  manner  and 
form  as  the  plaintiff  had  above  in  that  behalf  alleged ;  concluding  to 
the  country. 

Thirdly, — that  the  nature  of  the  said  invention  in  the  declaration 
mentioned,  and  the  manner  in  which  the  said  invention  was  and  is  to 
be  performed,  were  not  nor  are  they  particularly  described  or  ascer- 
tained, according  to  the  true  intent  and  meaning  of  the  said  letters- 
patent,  in  or  by  the  said  specification  in  the  declaration  in  that  behalf 
mentioned,  in  manner  and  form  as  the  plaintiff  had  in  the  declaration 
in  that  behalf  alleged ;  concluding  to  the  country. 

Fourthly, — that  the  said  invention  in  the  declaration  mentioned  was 
not,  at  the  time  of  making  and  granting  the  said  letters-patent,  a  new 
invention,  but,  on  the  contrary  thereof,  had  been  wholly  and  in  part 
publicly  and  generally  practised,  used,  and  vended,  to  wit,  within  that 
part  of  the  united  kingdom  of  Great  Britain  and  Ireland  called  England, 
before  the  date  and  grant  of  the  said  letters-patent,  to  wit,  on  the  first 
of  January,  1820,  and  on  divers  other  days  between  that  day  and  the 
date  and  graht  of  the  said  letters-patent ;  by  reason  whereof  the  rights, 
liberties,  privileges,  benefits,  monopolies,  and  advantages  by  the  said 
letters-patent  granted,  and  the  prohibitions  therein  contained,  were,  at 
the  time  of  the  making  and  granting  of  the  said  letters-patent,  and  from 
thence  hitherto  had  continued  to  be,  and  at  the  said  several  times  when, 
&c.,  were,  and  still  remained,  wholly  void  and  of  no  effect,  and  the  same 
were  wholly  lost  and  forfeited  to  and  by  the  plaintiff;  wherefore  the 
defendant,  at  the  said  several  times  when,  &c.,  committed  the  said  several 
^'5241  S"^^^^®'^  ^^  ^^®  declaration  "^mentioned,  as  he  lawfully  mi^t 
^  for  the  cause  aforesaid  :  verification. 

Fifthly, — leave  and  license. 

Replication,  joining  issue  on  the  first,  second,  and  third  pleas,  and 
traversing  the  fourth  and  fifth. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  at  West^ 
minster  after  last  Michaelmas  Term. 

The  plaintiff  put  in  the  specification,  bearing  date  the  4th  of  October, 
1887,  and  which  was  proved  to  have  been  duly  filed  and  enrolled,  as 
follows : — 
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<«To  all  to  whom  these  presents  shall  come,  I,  Josiah  Marshall 
Heath,  of,  &c.,  send  greeting :  Whereas,  her  present  most  excellent 
Majesty  Queen  Victoria,  by  her  royal  letters-patent  nnder  the  Great 
Seal  of  Great  Britain,  bearing  date  at  Westminster,  the  5th  of  April, 
in  the  second  year  of  her  reign,  1889,  did,  for  herself,  her  heirs  and 
successors,  give  and  grant  unto  me,  the  said  Josiah  Marshall  Heath, 
her  special  license,  full  power,  sole  privilege,  and  authority,  that  I  said 
the  said  Josiah  Marshall  Heath,  my  executors,  administrators,  and 
assigns,  and  such  others  as  I,  the  said  Josiah  Marshall  Heath,  my  exe- 
cutors, administrators,  or  assigns,  should  at  any  time  agree  with,  and 
no  others,  from  time  to  time,  and  at  all  times  during  the  term  of  years 
therein  mentioned,  should  and  lawfully  might  make,  use,  exercise,  and 
vend  within  England,  Wales,  and  the  town  of  Berwick-upon-Tweed,  my 
invention  of  certain  improvements  in  the  manufacture  of  iron  and  steel ; 
in  which  said  letters-patent  is  contained  a  proviso  obliging  me  the  said 
Josiah  Marshall  Heath,  by  an  instrument  in  writing  under  my  hand  and 
seal,  particularly  to  describe  and  ascertain  the  nature  of  my  said  inven- 
tion, and  in  what  manner  the  same  is  to  be  performed,  and  to  cause  the 
same  to  be  enrolled  in  her  Majesty's  High  Court  of  Chancery  within 
six  calendar  months  next  and  immediately  after  the  date  of  the  said  in 
part  recited  *letters-patent, — aa  in  and  by  the  same,  reference  r^f-nc 
being  thereunto  had,  will  more  fully  and  at  large  appear :  Now,  *- 
know  ye,  that,  in  compliance  with  the  above  proviso,  I,  the  said  Josiah 
Marshall  Heath,  do  declare  the  nature  of  my  said  inventions  to  be, — 
first,  the  extraction  of  pure  cast-iron  from  certain  ores  of  that  metal, 
without  the  intervention  of  any  earthy  alkaline  or  saline  matter,  to 
form  a  vitreous  flux,  cinder,  or  slag, — secondly,  the  formation  of  cast- 
steel,  by  fusing  the  said  pure  cast-iron  along  with  malleable  iron,  or 
certain  metallic  oxides,  in  such  proportion  as  may  decarburate  the  cast- 
iron  to  a  certain  degree,  and  by  completing  the  decarburation  in  a  suit- 
able cementing  furnace, — thirdly,  the  use  of  a  certain  portion  of  oxide 
of  manganese  in  the  process  of  converting  cast-iron  into  malleable  iron 
by  the  process  of  puddling, — ^and,  fourthly,  the  u$e  of  carburet  of  man- 
ganeee  in  any  proeeess  whereby  iron  is  converted  into  east-eteeL  And, 
in  further  compliance  with  the  said  proviso,  I,  the  said  Josiah  Marshall 
Heath,  do  declare  the  manner  in  which  my  said  inventions  are  to  be 
performed,  by  the  following  general  explanations  and  particular  details 
of  the  several  processes : — 

«( Malleable  iron  is  at  present  produced  by  smelting  the  richer  iron 
ores  with  just  as  much  charcoal,  or  other  carbonaceous  matter,  as  shall 
be  adequate  to  abstract  all  the  oxygen  from  the  ore,  and  bring  it  into 
the  malleable  state,  or  by  smelting  the  ore  in  contact  with  carbonaceous 
matter  in  such  excess  as  to  form  with  the  metal  the  compound  called 
carburet  of  iron  by  chemists,  and  cast-iron  by  manufacturers,  and  then 
to  separate  the  carbon  by  a  distinct  and  subsequent  process.    The  first 
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of  these  methods  is  that  practised  upon  the  purer  natire  oxides  of  iron, 
in  the  Catalan  forges  of  the  Pyrenees,  in  the  Stuck  Ofen  of  Corintfaift, 
and  in  the  Bloomeries  of  India :  the  second  is  that  practised  in  the 
blast-fornaces  of  Great  Britain  upon  the  argillaceous  ores  of  iron.  By 
♦^9A1  *^^^  ^^^  process,  malleable  or  bar  iron  of  rery  unequal  quality 

^  in  its  different  parts  is  produced ;  by  the  second  process,  a  cast- 
iron  is  obtained  which  is  contaminated  to  a  very  considerable  degree 
with  sulphur,  phosphoi^,  arsenic,  silicon,  aluminum,  &c. ;  and  by  both 
processes  a  very  large  proportion  of  the  metal  is  wasted  into  cinder 
under  the  blast,  as  well  as  in  the  operations  of  puddling  and  re*heating 
the  blooms.  A  pure  native  oxide,  or  carbonate  of  iron,  is  alone 
capable  of  producing  a  pure  metal,  convertible  into  good  steel ;  but  such 
pure  ores  have  been  hitherto  debased  and  deteriorated  in  the  smelting, 
by  mixture  with  earthy,  saline,  or  alkaline  matters,  under  the  name  of 
fluxes,  added  with  the  intention  of  promoting  the  reduction  of  the 
metal,  and  of  protecting  it,  when  reduced,  from  the  oxidizing  influence 
of  the  blast.  I  have  discovered,  after  an  extensive  course  of  experi- 
ments, that  such  earthy  or  other  mixtures  are  not  necessary  towards 
the  reduction  of  the  pure  native  oxides  and  carbonates  of  iron ;  and 
this  discovery  constitutes  my  first  invention  under  the  present  letters- 
patent.  This  invention  consists  in  smelting  such  pure  ore,  without  the 
formation  of  any  vitreous  flux,  slag,  or  cinder^  in  manner  as  follows : — 
I  commence  the  operation  by  filling  progressively  my  blast-furnace  with 
coke,  charcoal,  or  other  equivalent  fuel,  leaving  the  tap-hole  open,  that 
the  flame  of  the  fuel,  urged  by  the  blast,  may  play  in  all  directions, 
downwards  as  well  as  upwards,  so  as  to  bring  the  whole  interior  of  the 
furnace  into  a  uniform  state  of  incandescence;  and,  whenever  the 
furnace  is  thus  filled  with  ignited  fuel,  I  close  the  tap-hole,  and  imme- 
diately throw  into  the  mouth  of  the  furnace  201bs.  of  ore  for  every 
lOOlbs.  of  fuel ;  and  I  continue  to  charge  the  furnace  at  this  rate  until 
such  time  as  it  is  calculated  that  three  or  four  cwt.  of  fluid  iron  are 
collected  in  the  hearths,  at  which  time  I  tap  the  furnace,  and  run  off 
t^t-syr-y  tho  meltcd  metal  into  pigs.    After  this  first  discharge  or  *cast< 

-'  ing,  I  begin  to  add  the  ore  at  the  rate  of  251b8.  for  every  lOOlbs. 
of  fuel,  and  continue  to  charge  the  furnace  at  this  rate  during  a  period 
of  twelve  hours,  at  which  time  I  tap  and  run  off  a  second  casting  of 
pig-iron :  after  this  second  discharge,  I  add  ore  at  the  rate  of  SOlbs. 
for  every  lOOlbs.  of  fuel,  during  the  third  working  period  of  twelve 
hoifors :  and  thus,  in  each  successive  period  of  twelve  hours,  I  increase 
the  burthen  of  ore  at  the  rate  of  5  per  cent,  of  the  weight  of  the  fuel, 
till  eventually  the  proportion  of  ore  shall  amount  to  about  65  or  701bs. 
for  every  lOOlbs.  of  fuel.  By  proceeding  in  this  way,  and  by  throwing 
in  the  ore  merely  reduced  to  the  size  of  peas,  or  thereabouts,  but  not 
roasted,  I  find,  that,  if  the  furnace  be  well  attended  to  by  the  work* 
men,  it  will  turn  out  about  501bs.  of  pure  pig-iron  for  every  lOOlbs.  of 
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fiiel  that  are  consumed.  I  prefer  to  run  the  fnsed  metal  into  iron 
jDonlds,  because  I  have  fonnd,  that,  when  it  is  run  into  sand,  as  is  com- 
monly practised  by  the  iron-smelters,  it  is  apt  to  get  covered  with  a 
coat  of  silicious  matter,  and  is  thereby  contan^inated  and  subject  to 
waste  in  the  subsequent  conversion  into  malleable  iron  or  steel :  but  I 
do  not  claim  running  the  iron  into  iron  moulds,  as  any  part  of  my 
invention. 

*'  Having  by  the  said  process  obtained  a  pure  cast-metal,  or  a  simple 
carburet  of  iron  uncontaminated  with  the  sulphur,  phosphorus,  silicon, 
and  other  metalloids  present  in  ordinary  cast-iron,  I  next  proceed  to 
convert  that  carburet  into  steel  of  any  degree  of  hardness ;  which  con- 
version I  perform  as  follows : — I  first  melt  the  said  cast-iron  in  a  cupola 
furnace,  by  the  heat  of  coke,  as  free  from  sulphur  as  possible,  or  by  a 
mixture  of  such  coke  and  anthracite,  or,  in  certain  localities,  by  wood 
charcoal ;  but,  in  all  cases,  I  use  no  more  fuel  than  is  merely  requisite 
to  melt  the  iron ;  so  that  the  oxygen  of  the  blast  will  serve  to  burn  away 
the  carbon  of  the  carburet,  in  a  considerable  degree,  while  I  neutralise 
or  remove  *a  further  portion  of  the  carbon  by  the  addition  of  scraps  r^cj'OQ 
of  metallic  iron,  or  by  the  oxides  of  iron  or.  of  manganese,  always  '- 
taking  care  not  to  decarburate  the  metal  to  such  a  degree  as  to  render 
it  infusible,  but  to  have  about  as  much  carbon  in  it  as  exists  in  cast-steeL 
For  the  purpose  of  producing  a  superior  article  of  cast-steel  from  my 
said  pure  cast-iron  obtained  by  the  above-described  process,  I  introduce 
sesquioxide  of  manganese,  or  peroxide,  which  had  been  previously  ignited, 
in  quantities  not  exceeding  5  per  cent.,  into  the  cupola,  while  I  employ 
no  more  fuel  than  the  blast  can  readily  burn  into  carbonic  acid,  for  other- 
wise the  excess  of  the  carbonaceous  fuel  would  deoxidize  the  manganese, 
nullify  its  decarburating  action  upon  the  cast-iron,  and  thus  prevent  it 
from  reducing  the  metal  to  that  lower  stage  of  carburet  which  constitutes 
cast-steel.    I  also  sometimes  introduce  into  the  cupola,  for  the  same 
decarburating  process,  a  portion  not  exceeding  5  per  cent,  of  chrome  ore, 
which  consists  of  the  oxides  of  chrome  and  iron,  or  a  like  proportion  of 
pure  oxide  of  iron.    When  the  decarburation  has  been  carried  on  in  the 
cupola  to  the  proper  pitch,  as  has  been  already  defined,  the  steely  metal 
is  to  be  run  out,  and  cast  into  iron  moulds ;  the  ingots  thereby  formed 
are  now  to  be  converted  into  steel  of  any  desired  degree  of  mildness,  by 
a  further  process  of  decarburation,  which  consists  of  stratifying  the  said 
ingots  alone  with  peroxide  of  iron,  or  peroxide  of  manganese,  without 
charcoal,  in  a  steel-cementing  or  other  suitable  furnace, — such  furnace 
to  be  lined  with  iron,  if  it  is  constructed  of  fire-bricks  or  stone,  to  pre- 
vent the  action  of  the  peroxides  upon  the  stone  or  bricks  of  the  furnace: 
the  ingots  are  to  be  here  subjected  to  a  cementing  heat  for  a  certain 
period,  proportional  in  duration  to  the  softness  required  in  the  metal. 

'^  I  further  propose  to  improve  the  quality  of  malleable  or  bar  iron,  by 
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adding  to  the  pig  or  plate  iron  in  the  Spuddling  furnace,  while  in 
fusion,  from  one  to  five  per  cent.,  or  thereabouts,  of  any  pure 
oxide  of  manganese,  but  without  mixture  of  any  other  substance, — ^the 
sesquiozide  being  that  which  I  prefer. 

« Lastly,  I  propose  to  make  an  improved  quality  of  cast-steel,  by 
introducing  into  a  crucible  bars  of  common  blistered  steel,  broken  as 
usual  into  fragments,  or  mixtures  of  cast  and  malleable  iron,  or  mallea- 
ble iron  and  carbonaceous  matter,  along  with  from  one  to  three  per 
cent,  of  their  weight  of  carburet  of  manganese,  and  exposing  the  cru- 
cible to  the  proper  heat  for  melting  the  materials,  which  are  when  fluid 
to  be  poured  into  an  ingot-mould  in  the  usual  manner ;  but  I  do  not 
claim  the  use  of  any  such  mixture  of  cast  and  malleable  iron,  or  mal- 
leable iron  and  carbonaceous  matter,  as  any  part  of  my  invention,  but 
only  the  use  of  the  carburet  of  manganese,  in  any  process  for  the  con- 
version of  iron  into  cast-steel. 

« I  claim, — first,  the  reduction  of  the  pure  native  oxides  and  carbon- 
ates of  iron  into  cast-iron,  without  the  intervention  of  flux  or  the 
production  of  cinder, — secondly,  the  production  of  cast-steel  by  decar- 
burating  cast-iron  to  a  certain  degree,  in  a  cupola  or  other  suitable 
furnace,  or  crucible,  with  the  addition  of  malleable  iron  or  certain 
metallic  oxides,  and  completing  the  decarburation  to  the  required  degree 
by  subsequent  cementation,  in  a  suitable  furnace,  with  an  oxide  of 
manganese  or  an  oxide  of  iron,  without  any  admixture  of  carbonaceous 
matter, — thirdly,  the  employment  of  manganese  alone  in  the  puddling 
of  cast-iron, — and,  fourthly,  the  employment  of  carburet  of  manganese 
in  preparing  an  improved  cast-steel." 

The  following  witnesses  were  called  on  the  part  of  the  plaintiff: — 

Charles  Atkinson,  a  manufacturer  of  steel  at  Sheffield : — « I  have 
^-oQ-.  been  in  business  nearly  thirty  years.  *There  is  bar-steel,  shear- 
-'  steel,  and  cast-steel.  Bar-steel  is  bar-iron  carbonized  in  a  con- 
verting-furnace :  shear-ste6l  is  bar-steel  manipulated  by  a  certain  process 
under  a  forge-hamn»er.  The  bar-steel  is  beat  under  the  forge-hammer 
into  lengths  about  three  feet  by  one  inch  and  a  half:  shear-steel  is 
bar-steel  beat  into  lengths  of  three  feet  by  one  inch  and  a  half  square: 
it  is  then  joined  together,  and  heated  in  a  furnace  to  that  degree  which 
produces  a  flux  or  welding  heat.  It  is  then  beat  under  the  forge-ham- 
mer until  it  forms  a  solid  substance,  purified  from  the  earthy  matter 
that  it  contained.  In  that  process  there  was  very  considerable  waste, 
— about  one-fourth :  the  process  was  expensive ;  the  value  of  shear- 
steel  per  ton  entirely  depended  on  the  material  it  was  made  from ;  the 
material  necessary  for  shear-steel  was  about  on  the  average  of  ZQl.  to 
40Z.  per  ton.  Shear-steel,  when  made  into  bars,  was  generally  worth 
from  502.  to  602.  per  ton.  Cast-steel  is  bar-steel  of  a  high  conversion, 
that  is  to  say,  considerably  carbonized.  It  is  broken  into  small  pieces, 
about  two  inches  square,  put  into  crucibles,  in  weights  varying  from 
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281bs.  to  401b8.  in  each  crncible ;  it  is  there  exposed  to  a  very  high 
heaty  nntil  the  whole  becomes  liquid :  it  is  then  poured  into  moulds  of 
the  size  and  description  necessary  for  the  purpose  for  which  the  steel 
may  ultimately  be  required.  Blistered-steel  is  bar-steel  with  a  blister 
upon  it :  it  is  generally  known  in  the  trade  by  that  term.  Blistered- 
steel  is  synonymous  with  bar.  The  blisters  are  generally  raised  in  that 
part  of  the  bar  which  happens  to  be  not  properly  welded,  or  sound ; 
the  heat,  during  the  state  of  carbonization  or  conversion,  producing  a 
separation  of  the  parts  of  the  iron  not  sufficiently  welded  together  in 
the  first  process.  Bars  of  blistered  steel,  broken  into  small  pieces,  are 
put  into  a  crucible  of  clay,  a  small  portion  of  coke-dust  being  used  in 
the  composition  of  the  crucible ;  the  crucible  or  pot  is  then  placed  in 
a  wind  or  *air-furnac6,  during  the  process  of  the  operation  on  r^t-n^ 
the  steel.  The  best  marks  of  steel  iron  are  always  either  Swedish  ^ 
or  Russian,  except  what  has  come  from  India.  I  consider,  if  certain 
improvements  were  introduced,  that  would  be  the  best  that  has  ever 
been.  The  price  of  the  best  marks  of  Swedish  iron  will  average  from 
252.  to  852.  per  ton.  All  steel  will  not  weld  to  iron.  Before  1889,  no 
cast-steel  that  I  ever  heard  of,  could  be  welded  to  iron  that  was  not  the 
best  Swedish  or  foreign  iron.  That  very  much  enhanced  the  price  of 
cutlery, — of  table-knives,  tools,  and  things  of  that  description.  I  am 
aware  of  the  plaintiff's  process  in  the  manufacture  of  cast-steel.  I 
understand  that  carburet  of  manganese  is  a  combination  of  carbona- 
ceous matter  and  manganese.  By  the  use  of  Heath's  composition,  we 
can  manufacture  from  British  iron,  cast-steel  that  will  weld.  The  price 
for  the  ordinary  and  common  kinds  of  cast-steel,  before  the  introduc- 
tion of  this  process,  was  rarely  less  than  from  402.  to  502.  per  ton :  the 
price  now  is  from  802.  to  202.,  and  I  believe  still  lower.  The  composi- 
tion is  put  into  the  melting-pot  or  crucible,  in  various  stages,  according 
to  the  fancy  of  the  party,  or  their  experience.  Some  put  it  in  when 
the  steel  is  cold,  and  some  just  before  fusion.  For  801bs.  of  metal,  a 
proportion  of  manganese  of  from  one  to  three  ounces,  is  put*  into  the 
crucible.  I  have  used  Mr.  Heath's  composition.  It  does  not  break 
the  pots.  When  the  oxide  of  manganese  is  used  alone  with  the  blis- 
tered-steel,  without  the  carbonaceous  matter,  it  does  break  the  pots : 
it  causes  them  to  fall  in  pieces.  It  not  only  splits  the  pot  to  pieces, 
but  the  metal  runs  into  the  material  of  the  pot, — it  becomes  porous,  so 
aa  to  admit  it ;  the  material  of  the  crucible  appeared  to  be  rendered 
porous,  so  as  to  let  the  metal  run  through.  Before  1889,  I  had  heard 
of  attempts  to  make  welding-steel  by  the  use  of  the  manganese  of  com- 
merce. I  never  remember  hearing  the  term  of  carburet  *of  man-  r^eoo 
ganese.  The  trials  of  which  I  had  heard  were  of  the  black  ^ 
oxide  of  manganese.    I  never  heard  of  success." 

On  cross-examination,  this  witness  said, — «<  I  never  used  carburet  of 
manganese,  to  my  knowledge,  in  the  manufacture  of  steel.    I  use  oxide 
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of  manganese  and  some  oarbonaoeons  matter.  The  carbonaceons  mat« 
ter  introduced  prevents  that  mischief  of  the  breaking  of  the  pots  which 
the  oxide  of  manganese  itself  used  to  cause.  The  pots  do  not  break. 
The  first  time  I  ever  heard  of  carbonaceous  matter  being  used  in  con- 
nexion with  oxide  of  manganese,  was  about  the  period  that  Mr.  Heatb 
obtained  his  patent.  We  use  oxide  of  manganese  and  carbonaceous 
matter  together  in  combination.  We  take  a  certain  proportion  of  oxide 
of  manganese  and  of  the  carbonaceous  matter  reduced  to  a  powder,  and 
form  a  solid  substance  like  paste,  and  a  certain  weight  of  that  we  put 
into  the  pot.  We  mix  them  ourselves.  I  first  used  this  mixture  at 
the  latter  end  of  the  year  1889,  or  the  early  part  of  1840." 

Augustus  William  Johnson,  a  manufacturer  of  steel,  at  the  Chelsea 
works :  <<I  was  a  manufacturer  of  steel  at  the  Chelsea  works  for  about 
thirty  years.  I  have  known  the  plaintiff  about  twenty  years.  He 
erected  works  near  mine  at  Thames  Bank,  for  making  cast-steel, — ^fnr- 
naces  for  casting  steel, — previous  to  the  date  of  the  patent  in  1889. 
I  made  experiments  for  him  at  my  works  a  considerable  time  previous 
to  the  date  of  the  patent.  Carburet  of  manganese  having  been  made 
by  him  and  my  workmen,  was  put  into  the  crucible  with  the  blistered 
steel.  That  was  previous  to  the  taking  out  of  the  patent  Those 
experiments  were  conducted  by  himself^  on  my  premises.  I  made  cast- 
steel,  after  the  patent,  by  the  use  of  carburet  of  manganese.  It  was 
the  best  steel  that  could  possibly  be  made;  there  was  nothing  ever 
^-oQ-i  produced  in  England  equal  to  it  before ;  it  *had  the  properties 
^  of  welding ;  it  was  a  welding  oast-steel,  and  a  steel  that  you 
could  not,  generally  speaking,  spoil.  The  greatest  quantity  of  cast- 
steel  is  spoiled  in  the  heating :  a  workman  takes  a  piece  of  cast-steel, 
and  burns  it,  and  spoils  it :  that  could  not  be  the  case  with  this ;  it 
would  bear  a  welding  heat :  he  could  give  it  a  proper  heat  to  weld  it, 
without  the  danger  of  spoiling  it :  such  a  steel  had  never  been  made  in 
England,  to  my  knowledge.  Cast-steel  that  would  weld,  had  not,  to 
my  knowledge,  been  known  before,  unless  it  was  by  a  chemical  process ; 
and  then  it  was  very  rarely  the  case.  I  used  considerable  quantities 
of  the  carburet  of  manganese,  under  a  license  from  Mr.  Heath,  and 
made  large  quantities  of  welding  cast-steel,  which  I  had  made  into  cut- 
lery of  all  descriptions :  after  that,  I  used  what  Mr.  Heath  gave  me : 
it  was  a  black  mixture  which  got  hard  by  keeping;  there  was  coal-tar 
and  manganese  in  it.  Previously  to  Mr.  Heath's  process,  I  had  never 
known  of  the  use  of  manganese  at  all  in  the  manufacture  of  steel :  it 
was  the  greatest  improvement  that  could  possibly  be  made,  and  a  great 
advantage  to  the  trade." 

Thomas  Bevins : — <<  I  am  a  file-cutter,  and  was  formerly  in  the  employ 
of  Johnson  &  Co.  at  Sheffield.  I  know  Mr.  Heath.  I  remember  his 
making  experiments  in  the  making  of  cast-steel,  at  the  Chelsea  works. 
We  mado  some  experiments  at  the  Chelsea  works,  and  also  we  had  a 
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work  erected  next  door.  In  the  first  instance,  ve  used  the  carburet  of 
manganese  for  the  making  of  cast-steel.  I  prepared  the  carburet  of 
manganese,  by  lining  the  pots  with  charcoal,  mixing  of  oxide  of  man- 
ganese with  coal-tar,  patting  it  into  the  pot  with  it,  and  exposing  it  to 
an  excessive  heat:  the  product  of  that  was,  the  carburet  of  manganese. 
The  carburet  of  manganese  was  put  into  the  pot  when  the  steel  was  in 
a  fused  state :  it  improved  the  quality  of  the  steel  wonderfully*  I  had 
been  in  the  iron  and  steel  business  all  my  life, — '*'about  forty  r^^f  qj. 
years.  Up  to  that  time,  I  had  never  heard  of  the  use  of  car-  '- 
buret  of  manganese  in  the  making  of  cast-steel.  It  makes  the  steel 
more  malleable.  We  found  afterwardsj  thatj  instead  of  making  the 
carburet  of  manganese  firsts  if  we  took  the  coal-tar  and  the  manganese^ 
and  put  them  into  the  crucible  where  the  steel  was  being  melted^  it  pro^ 
duced  the  same  effect.  We  mixed  them  together  into  a  sort  of  paste, 
and  then  put  them  into  a  crucible  where  the  melting  steel  was  at  the 
time :  we  put  the  paste  into  the  crucible ;  the  steel  was  melting  nearly, 
within  a  few  stages.  We  made  the  one  heat,  and  one  pot,  serve  the 
double  process.  I  have  tried  to  use  the  oxide  of  manganese  alone, 
without  the  carbonaceous  matter :  I  could  not  keep  it  in  the  pot ;  it 
spoiled  the  pot.  I  found  that  using  the  paste  instead,  without  first 
forming  the  carburet, — putting  the  paste  into  the  crucible  with  the 
steel,  and  making  one  pot  and  one  heat  serve  the  double  purpose, — 
answered  as  well  as  when  we  used  to  make  the  carburet  and  put  the 
carburet  in.  We  discovered  that  using  the  carburet  in  the  way  I  have 
described,  would  answer  the  same  purpose  as  making  the  carburet  first, 
about  Michaelmas,  1889.  We  were  making  experiments  all  that  autumn, 
and  part  of  the  next  year  too.  I  remember  Mr.  Heath's  sending  to 
different  people  packages  of  the  paste  containing  the  coal-tar  and  the 
manganese:  I  prepared  it  myself.  He  began  to  send  those  out  in 
1840.  Very  soon  after  we  had  made  the  discovery  that  that  paste 
would  answer,  I  sent  some  of  the  composition  to  Mr.  Unwin,  by  desire 
of  Mr.  HeatL  It  was  in  1840, 1  believe.  I  knew  of  Mr.  Heath's 
addressing  letters,  and  corresponding  with  Mr.  Unwin  at  that  time.  I 
have  seen  Mr.  Unwin's  letters." 

On  cross-examination^  the  witness  said : — «  At  first,  I  used  the  car- 
buret of  manganese,  and  put  it  into  the  pot.  As  soon  as  I  discovered 
I  could  use  the  coal-tar  *and  paste,  without  making  the  carburet  r^j'oe 
first,  I  abandoned  the  use  of  the  carburet,  finding  the  other  much  ^ 
cheaper.  It  saves  both  heat  and  time.  The  expense  of  making  a 
pound  of  carburet  of  manganese,  is  7«.  or  8*.:  I  mean,  the  whole 
expense,  including  wages,  pot,  coke,  materials,  and  all  other  things. 
The  expense  of  a  ton  of  oxide  of  manganese  and  coal-tar,  is  about  7J." 

Robert  Warrington,  chemical  operator  at  Apothecaries  Hall : — <<  In 
1844, 1  received  from  the  plaintiff's  attorney  a  substance,  in  a  packet. 
I  submitted  it  to  fusion :  it  yielded  globules  of  carburet  of  manganese, — 

2h2 


585  HEATH  v.  UNWIN.    Ex.  Ce.  T.  V.  1862. 

a  large  button  and  a  number  of  small  buttons  of  carburet  of  manganese. 
The  mixture  was  given  to  me  to  be  submitted  to  fusion,  to  see  what  the 
result  would  be.  I  proceeded  to  Sheffield  at  the  commencement  of  this 
year.  Mr.  Cooper  was  with  me.  We  made  a  series  of  experiments. 
There  were  two  distinct  sets  of  experiments.  The  first  set  of  experi- 
ments had  reference  to  the  formation  of  carburet  of  manganese,  and  to 
the  effect  of  the  oxide  of  manganese  on  the  poi :  and  the  second  set  had 
reference  to  the  improved  quality  of  steel  by  the  use  of  carburet  of 
manganese.  The  effect  of  the  oxide  of  manganese  alone  upon  the  pot, 
was,  that  the  pot  was  fluxed  very  rapidly :  indeed,  it  was  fused,  not 
broken;  it  was  melted  through.  We  ascertained  by  that,  that  the 
oxide  of  manganese  would  destroy  the  pot.  That  destructive  effect  was 
prevented  by  the  use  of  coal-tar.  In  the  next  set  of  experiments,  we 
put  oxide  of  manganese  and  coal-tar  into  the  cruoible,  and  nothing  else. 
It  was  in  a  furnace  with  a  pot  by  the  side  that  was  working  steel. 
Each  furnace  was  working  two  pots ;  and  the  experiment  was  made  on 
one  pot  of  those  two  in  each  case ;  so  that  the  temperature  of  the 
working  steel  was  maintained  throughout.  Carburet  of  manganese  was 
made  from  the  mixture,  at  the  temperature  at  which  steel  was  being 
worked :  a  mass  of  ^carburet  of  manganese  was  obtained  from 
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that  pot,  and  the  pot  was  not  broken  or  fused.     In  the  third 


experiment,  each  furnace  contained  two  pots :  the  one  pot  contained 
steel,  the  other  was  empty.  At  the  time  of  fluxing,  the  packet  of 
manganese  and  coal-tar  was  put  into  the  pot  with  steel,  and  a  similar 
packet  was  put  into  a  small  crucible,  and  introduced  into  the  large 
empty  pot  which  was  by  its  side.  The  small  crucible  was  taken  out :  at 
the  bottom  of  it  was  found  a  button  of  carburet  of  manganese.  The  object 
was,  that  the  mixture  of  oxide  of  manganese  and  coal-tar  should  be  in 
the  furnace  the  same  time  only  in  both  cases,  one  with  the  steel,  and 
the  other  without  the  steel.  That  experiment  satisfied  me  that  carburet 
of  manganese  would  be  formed  in  both  cases,  the  one  mixed  with  the 
steel,  the  other  by  itself.  The  carburet  of  manganese  would  be  formed 
in  the  melted  steel,  as  it  was  formed  in  the  pot  by  its  side,  where  there 
was  nothing  but  the  two  elements  :  it  would  be  formed  mixed  with  the 
steel.  In  that  state  of  things,  carburet  of  manganese  would  be  employed 
in  the  manufacture  of  steel.  The  carburet  of  manganese  would  be  first 
formed,  and  would  immediately  alloy  itself  with  the  steel :  it  would 
form  a  carburet  before  it  would  become  mixed  with  the  steel.  I  had 
never  known  the  use  of  carburet  of  manganese  in  the  manufacture  of 
steel,  before  the  date  of  Mr.  Heath's  patent." 

John  Thomas  Cooper,  a  chemist  of  great  experience : — "I  went  down 
to  Sheffield  with  Mr.  Warrington  to  make  the  experiments.  We  put 
oxide  of  manganese  and  coal-tar  into  a  small  pot,  and  oxide  of  manganese 
and  coal-tar  into  the  other  pot  where  the  steel  was  in  the  course  of 
being  melted.     In  the  pot  where  there  was  no  steel,  we  found  a  button 


12  COMMON  BENCH.    (3  J.  SCOTT.)  636 


of  carburet  of  manganese.  I  agree  with  Mr.  Warrington  in  his  opinion, 
that  the  experiments  show  that  the  carburet  of  manganese  must  have 
been  first  formed  in  the  pot  where  the  steel  was,  *and  that  then  r^ft^on 
the  carburet  of  manganese  entered  into  alloy  with  the  steel.  In  *- 
my  knowledge  of  chemistry  and  the  discoveries  of  chemists,  I  never 
heard  of  the  use  of  carburet  of  manganese,  or  of  the  elements  of  car- 
buret of  manganese, — coal-tar  and  oxide  of  manganese,— in  the  manufac- 
ture of  cast  steel,  before  the  date  of  Mr.  Heath's  patent ;  nor  of  the  use  of 
manganese  in  any  way.  I  never  heard  of  the  application  of  the  oxide  of 
manganese  to  the  same  purpose,  or  of  experiments  being  made  with  it." 

On  cross-examination,  the  witness  said : — <«  I  should  conclude  that 
carburet  of  manganese  is  formed  as  a  substance  before  it  is  mixed  with 
the  steel ;  and,  as  soon  as  it  is  formed,  the  alloy  of  the  carburet  of 
manganese  takes  place  with  the  steel.  This  is  a  conjecture:  it  is 
impossible  to  say  how  it  could  be  otherwise.  There  are  no  means  of 
ascertaining  but  by  the  thing  being  side  by  side ;  the  carburet  of  man- 
ganese being  introduced  into  the  pot  where  it  is  formed,  at  the  same 
time  that  it  is  put  into  the  steel  pot.  The  inference  I  should  make 
from  that,  is,  that,  in  the  one  case,  the  carburet  of  manganese  was 
formed,  and,  as  soon  as  it  was  formed,  it  alloyed  with  the  steel,  and,  in 
the  other  case,  it  went  down  to  the  bottom  of  the  pot.  When  the  steel 
is  melted,  the  melting  steel  is  heated  up  to  more  than  enough  to  reduce 
the  manganese  to  the  metallic  state, — the  state  of  u^arburet ;  and,  as 
soon  as  the  carburet  is  formed,  it  is  fluxed,  and  goes  into  the  steel. 
That  is  the  inference  I  should  draw ;  and  there  are  no  means  I  am  aware 
of,  from  whence  it  could  otherwise  be  obtained.  The  manganese  must 
be  melted  itself,  before  the  reduction  takes  place.  When  the  oxide  of 
manganese  is  put  into  the  pot  by  itself  at  a  very  high  heat,  it  melts, 
and,  in  its  melted  state,  has  a  great  affinity  for  the  earthy  matters  of 
the  pot,  and  they  will  fuse  together  into  a  form  of  glass,  and  the  pot 
is  either  cracked  or  cut  '^'through.  When  the  carbon  is  present,  r^c^oo 
the  carbon  takes  the  oxygen  from  the  oxide  of  manganese,  the  *- 
manganese  is  reduced  to  a  metallic  state,  or  a  state  of  carburet,  in 
which  it  has  no  action  whatever  on  the  pot.  You  have  an  analogy  in 
the  case  of  lead." 

Dr.  XTre  deposed  as  follows : — ^«  I  am  a  fellow  of  the  Royal  Society, 
and  a  professor  of  chemistry.  In  my  opinion,  the  carburet  of  manga- 
nese would  be  formed  before  it  would  mix  with  the  steel.  Oxide  of 
manganese  alone,  would  destroy  steel,  instead  of  combining  with  it :  it 
would  oxidize  and  destroy  it.  Carburet  of  manganese  will  combine 
perfectly.  Before  the  date  of  Mr.  Heath's  patent,  I  never  knew  of  the 
use  of  carburet  of  manganese,  in  the  manufacture  of  steel.  I  have 
been  intimately  acquainted  with  the  application  of  chemical  science  for 
the  last  fifty  years." 

Professor  Brando  stated : — «<  I  have  heard  the  evidence  of  the  experi* 
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ments ;  and  I  have  no  doabt,  that,  in  the  first  instance,  the  oxide  of 
manganese  and  the  coal-tar  mutually  act  upon  each  other,  so  as  to  pro* 
dace  a  carburet  of  manganese,  and  that  then  that  carburet  of  manga- 
nese combines  with  the  steel.  The  cast-steel  is  equally  improTod, 
whether  you  introduce  the  mixture  as  a  carburet  in  the  first  instance, 
or  use  the  ingredients  which  form  a  carburet,  and  then  enter  into  eom- 
bination  with  it :  the  result  is  equal.  I  imagine,  that,  in  any  case  in 
which  there  is  an  alloy  formed  between  the  steel  and  the  carburet  of 
manganese,  the  carburet  of  manganese  must  be  first  formed  by  soBie 
process  or  other." 

It  was  admitted,  on  the  part  of  the  defendant,  that  the  substance  or 
composition  received  by  Mr.  Warrington  from  the  plaintiff's  attorney, 
as  above  stated,  was  received  by  the  lattet  from  the  defendant,  and 
that  it  coi^sisted  of  oxide  of  manganese  and  carbonaceous  matter.  It 
was  also  admitted,  that,  since  the  date  of  the  patent,  the  defendant 
^-nqn  had  manufactured  cast-steel,  by  using  *oxide  of  manganese  and 
^  carbonaceous  matter,  introduced  into  the  pot  at  the  same  moment 
with  the  steel, — the  said  three  ingredients,  oxide  of  manganese,  car- 
bonaceous matter,  and  steel,  being  introduced  all  at  once,  but  each  of 
the  said  ingredients  being,  at  the  time  of  such  introduction,  separate 
and  apart  from,  and  not  in  combination  with,  any  of  the  others ;  and 
also,  that,  since  the  date  of  the  patent,  the  defendant  had  manufactured 
cast-steel,  by  using  only  oxide  of  manganese  with  highly  carbonised 
steel, — the  said  oxide  of  manganese  and  highly  carbonized  steel  being 
introduced  separately  into  the  pot  at  the  same  time. 

Professor  Brande,  being  re-called,  stated : — <<  I  should  think,  that,!  f 
the  steel  were  highly  carbonized,  it  is  barely  possible  that  a  carburet 
of  manganese  would  be  formed^  at  the  expense  of  the  carbon  in  the 
steel ;  but  my  apprehension  would  be,  that,  before  the  carburet  of  maU'- 
ganese  could  have  been  so  formed,  the  oxide  of  manganese  would  hav* 
had  time  to  act  upon  the  crucible.  If  the  crucible  were  protected  by 
some  lining  of  charcoal  or  other  carbonaceous  matter,  a  carburet  of 
manganese  would  no  doubt  be  formed  :  the  oxide  would  act  upon  the 
lining,  and  form  a  carburet.  I  imagine,  that,  in  any  case  in  whi(^  there 
is  an  alloy  formed  between  the  steel  and  the  carburet  of  manganese,  the 
carburet  of  manganese  must  be  first  formed  by  some  process  or  other: 
if  the  steel  were  very  highly  carbonized,  I  think  it  probable,  that,  at  m 
high  temperature,  the  carburet  of  manganese  might  be  formed,  whidiy 
oombining  with  the  steel,  would  produce  the  same  effect  as  if  carburet 
of  manganese  itself  had  been  originally  added.  The  oxide  of  mangfrf 
nese  would  not  combine  with  steel,  unless  it  were  converted  into  a  oai^ 
buret,  or  reduced  or  otherwise  changed  by  the  presence  of  oarbonaoeoM 
matter :  the  only  way  such  an  action  would  take  place  would  be,  by  the 
carbon  reducing  the  manganese  to  the  ^metallic  state,  and  then  rn^eAn 
the  metal  manganese  itself  would  possibly  combine  with  the  steel :  '* 
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but,  inasmuch  as  manganese  has  a  very  strong  affinity  for  carbon,  it  is 
not  likely  under  those  circumstances  such  a  change  should  take  place, 
but  that  a  carburet  would  be  formed,  and  then  that  combine  with  the 
■tcel." 

It  was  insisted  on  the  part  of  the  defendant,  that  there  was  no  evi* 
dence  of  infringement  by  the  defendant  of  the  plaintiff's  patent.    ^ 

The  learned  judge  directed  the  jury  that  there  was  no  evidence  of 
infringement,  and  that  therefore  they  ought  to  find  a  verdict  for  the 
defendant  upon  the  first  issue. 

The  counsel  for  the  plaintiff  excepted  to  this  ruling,  insisting  that 
there  was  evidence  to  go  to  the  jury  that  the  defendant  had  used  the 
plaintiff's  invention,  and  thereupon  tendered  a  bill  of  exceptions,  which 
was  brought  by  writ  of  error  to  the  Exchequer  Chamber. 

The  case  was  argued  in  Easter  Vacation  last,  before  Alderson,  B., 
Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Piatt,  B.,  and  Crompton,  J.,  by 
Sir  A.  Coekbum  (with  whom  were  Bramwell  and  Webiter)  for  the 
plaintiff,  and  T.  Jones  (with  whom  was  Deighton)  for  the  defendant. 
The  arguments  sufficiently  appear  in  the  judgments,  which,  there  being 
a  difference  of  opinion  amongst  the  learned  judges,  were  delivered  seria- 
tim. The  only  case  which  was  cited  on  either  side  was  Barber  v.  Grace, 
17  Law  Journ.  N.  S.  Exch.  122. 

Gromptok,  J. — This  was  an  action  for  an  infringement  of  a  patent. 
The  only  question  which  is  now  material  to  be  considered,  arose  at  the 
trial  on  the  plea  of  not  guilty ;  and  the  learned  judge  who  tried  the 
cause  directed  the  jury,  according  to  the  decision  of  the  Court  of  Ex- 
chequer in  a  previous  case  between  the  same  parties,  *that  there  r^f^^ 
was  no  evidence  of  infringement.(a)  A  bill  of  exceptions  was  *- 
tendered  against  this  direction ;  and  we  have  now  to  consider  whether 
there  was  any  evidence  of  infringement  which  ought  to  have  been  sub- 
mitted to  the  jury. 

For  the  present  purpose,  we  must  assume  that  the  invention  patented 
was  novel  and  useful ;  and  the  only  question  is,  whether  there  was  any 
evidence  of  infringement  to  go  to  the  jury*  It  will  be  first  necessary 
to  see  what  the  invention  consists  of. 

The  patentee,  after  mentioning  other  inventions  which  are  not 
material,  declares  his  invention  to  be,  the  use  of  carburet  of  manganese 
in  any  process  whereby  iron  is  converted  into  cast-steel.  In  the  sub- 
sequent part  of  his  specification,  he  states  what  that  operation  is,  as 
follows : — [His  lordship  read  it.]  He  states  his  claim,  with  reference 
to  this  invention,  to  be,  the  employment  of  carburet  of  manganese  in 
preparing  an  improved  cast-steel.  The  two  substances  are  to  be  placed 
togethw,  forming  (as  proved  by  the  evidence)  alloy.  This  being  the 
iavention,  one  mode  of  carrying  it  out  is  particularised  in  that  part  of 
the  specification  in  which  the  patentee  specifies  his  modus  operandi, 

(a)  6m  Heath  •.  Unwio,  13  M.  A  W.  58S.t 
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and  shows  how  he  brings  the  two  substances  together  by  introdnemg 
them  into  the  same  crucible.  It  is  important  to  distinguish  between 
the  invention  and  the  particular  mode  of  working  it  described  in  the 
patent.  There  may  be  other  modes  than  that  pointed  out  by  the 
patentee,  of  bringing  the  two  substances  together,  which  would,  I  ap- 
prehend, be  an  infringement  of  the  patent,  if  they  involved  the  use  of 
carburet  of  manganese  in  the  process  of  the  conversion  of  iron  into 
cast-steel.  The  question  is,  whether  what  the  defendant  was  proved  to 
have  done,  was  not  evidence  of  the  use  of  carburet  of  manganese  in  the 
*U9'}  P^^^^B^  ^f  ^^®  conversion  of  iron  into  cast-steel,  *al though  the 
-^  operation  was  carried  on  in  an  improved  mode,  different  from 
that  described  in  the  specification,  and  originally  adopted  by  the 
plaintiff. 

It  appeared  from  the  evidence,  that  the  plaintiff  had  first  worked  his 
patent  by  preparing  the  carburet  of  manganese,  and  by  then  using  the 
carburet  so  prepared  in  the  process  of  converting  the  iron  into  steel,  in 
the  manner  described  in  the  specification.  He  afterwards  found  that 
the  same  advantage  was  obtained  by  taking  oxide  of  manganese  and 
coal  tar,  and  putting  them  into  the  crucible  in  which  the  steel  was 
melted :  and  witnesses  in  the  employ  of  the  plaintiff  stated  that  he  dis- 
covered that  the  using  of  carburet  in  the  way  I  have  described  would 
answer  the  same  purpose  as  making  the  carburet  first. 

Strong  evidence  was  given  by  several  scientific  witnesses,  that,  when 
the  coal-tar  and  the  oxide  of  manganese  were  put  into  the  crucible,  a 
carburet  of  manganese  was  formed  from  them  before  the  melting  of  the 
Bteel.  They  said  the  carburet  of  manganese  would  be  first  formed,  and 
would  immediately  alloy  itself  with  the  steel,  and  that  the  carburet 
would  be  formed  at  a  lower  temperature  than  that  at  which  steel  was 
melted ;  and  they  said,  in  this  way,  when  the  carburet  of  manganese 
was  employed  in  the  manufacture  of  steel,  it  was  an  improved  process. 

It  appeared  that  the  plaintiff  had  been  in  the  habit  of  making  up 
coal-tar  and  manganese  into  packets^  to  be  used  in  the  new  method. 
Some  of  these  packets  had  been  supplied  by  him  to  the  defendant. 
The  defendant  was  admitted  to  have  manufactured  cast-steel,  by  using 
the  oxide  of  manganese  and  carbonaceous  matter  introduced  into  the 
pot  at  the  same  moment  with  the  steel.  I  think  that  this  was  evidence 
of  using  carburet  of  manganese  in  the  process  of  converting  iron  into 
steel,  and  was  evidence  of  a  direct  infringement  of  the  patent.  It 
♦M^l  *^^  ^  neater  mode  of  carrying  out  the  invention,  by  making 
^  the  carburet  in  the  crucible  instead  of  preparing  it  out  of  the 
erncible,  and  then  introducing  the  carburet  and  iron  into  the  crucible 
together ;  and,  in  both  operations,  the  two  substances  are  brought 
together,  and  the  alloy  is  formed.  The  question  does  not  seem  to  me 
to  be  one  of  imitation  or  of  equivalent,  but  whether  there  is  not  evi- 
dence of  the  direct  use  of  the  carburet  for  the  purpose  of  manufacture, 


12  COMMON  BENCH.    (8  J.  SCOTT.)  548 


though  in  a  neater  mode  than  that  described  in  the  specification.  I  do 
not  agree  with  the  suggestion  that  the  invention  was,  the  patting  the 
two  substances  in  the  crucible  together  in  the  exact  manner  pointed  out 
by  the  plaintiff:  but  I  think  that  the  discovery  claimed,  is,  the  use  of 
the  carburet  in  the  manufacture,  and  that  it  is  not  limited  to  the  mode 
of  working  mentioned  in  the  specification,  which,  I  think,  the  plaintiff 
gives  merely  as  a  means  of  working  his  invention. 

The  discovery  of  the  new  mode  of  making  the  carburet  in  the  pot,  in 
the  course  of  the  process,  so  as  to  be  ready  to  alloy  with  the  steel  in  a 
subsequent  part  of  the  process,  may  have  been  a  discovery,  and  an  im- 
provement on  the  plaintiff's  invention,  for  which  a  patent  might  perhaps 
have  been  taken  out,  and,  if  taken  out  by  a  stranger,  the  plaintiff  could 
not  have  used  the  new  method,  without  infringing  the  patent  for  the 
improvement.  On  the  other  hand,  the  new  method  could  not  in  such 
case  have  been  carried  on  without  infringing  the  plaintiff's  patent,  if, 
as  I  think,  it  was  an  improved  and  neater  mode  of  bringing  the  two 
substances  together, — being  a  use  of  carburet  in  the  state  of  carburet 
in  the  .manufacture  of  steel.  I  do  not  attribute  any  weight  to  the  fact 
of  the  plaintiff  himself  being  the  discoverer  of  the  new  mode,  or  of  the 
defendant  having  had  it  communicated  to  him  by  the  plaintiff.  How- 
ever much  these  facts  might  affect  the  moral  justice  of  the  case,  they 
do  not  *seem  to  me  to  alter  the  law.  If  the  new  plan  was  a  dis-  ruit-A^ 
tinct  invention,  the  defendant  might  have  used  it,  whoever  was  ^ 
the  inventor.  If,  on  the  other  hand,  it  was  the  use  of  carburet  in  the 
process  of  manufacture,  it  would  be  an  infringement  of  the  plaintiff's 
patent,  even  if  the  defendant  himself  had  invented  the  improvement. 

I  think  there  was  abundant  evidence  from  which  the  jury  might 
infer,  that,  in  the  new  method,  the  oarburet  was  first  formed  in  the 
crucible  from  the  materials,  so  as  to  be  in  the  distinct  state  of  carburet 
before  the  use  of  it  in  the  manufacture  of  steel  commenced,  and  that, 
after  its  formation,  it  was  used  as  a  carburet  of  manganese  in  the  pro- 
cess of  converting  the  iron  into  steel ;  and  I  think,  that,  from  such  state 
of  facts,  it  was  competent  for  the  jury  to  find  that  the  patent  had  been 
infringed  by  the  defendant. 

I  think  that  the  judgment  should  be  reversed,  and  a  venire  de  novo 
awarded. 

Platt,  B. — This  was  an  action  on  the  case  charging  the  defendant 
with  an  infringement  of  the  plaintiff's  patent;  and,  on  the  issue  joined 
on  the  plea  of  not  guilty  the  learned  judge  directed  the  jury  at  the 
trial  that  the  matters  deposed  to  by  the  plaintiff's  witnesses  were  not 
evidence  of  that  infringement.  The  plaintiff  having  excepted  to  that 
direction,  and  brought  his  writ  of  error,  the  question  arises,  whether, 
en  the  matter  adduced  in  support  of  the  plaintiff's  case  on  the  trial, 
there  was  such  evidence. 

It  appeared  that  the  plaintiff's  patent  was  for  an  improvement  in 
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the  mannfactnre  of  steel,  by  the  use  of  carburet  of  manganese  in  the 
process  of  converting  iron  into  that  metal.  By  the  specification,  the 
plaintiff  claimed  as  part  of  his  invention,  the  nse  of  carbaret  of  man- 
ganese in  any  process  whereby  iron  was  converted  into  oast-steel ;  and 
^_  .^  he  described  the  mode  by  which  he  ^obtained  fine  cast-steel  from 
•*  simple  iron,  by  the  nse  of  carburet  of  manganese. 

It  was  admitted  at  the  trial,  between  the  plaintiff  and  the  defendant, 
that  since  the  date  of  the  patent,  the  defendant  had  manufactured  cast- 
steel,  by  using  oxide  of  manganese  and  carbonaceous  matter,  introduced 
into  the  melting-pot  at  the  same  moment  with  the  steel ;  the  three  ingre- 
dients,— oxide  of  manganese,  carbonaceous  matter,  and  steel, — ^being, 
however,  separate  and  apart,  and  not  in  combination  with  either  of  the 
others.  It  is  also  admitted,  that,  since  the  date  of  the  patent,  the 
defendant  had  manufactured  cast-steel,  by  using  only,  I  think,  oxide  of 
manganese  and  highly  carbonized  steel,  introduced  Separately  into  the 
pot  at  the  same  time :  and  the  testimony  of  chemists  at  the  trial  tended 
to  show,  that,  in  each  of  these  two  processes,  carburet  of  manganese 
would  be  formed,  and  would  become  the  active  means  of  effecting  the 
improved  manufacture. 

Surely,  whether  the  carburet  or  its  constituent  parts  separately  are  put 
into  the  melting-pot,  could  not  make  any  difference,  if  those  parts,  after- 
wards combined,  and  in  their  combined  state,  acted  in  the  same  manner 
on  the  subject  of  the  manufacture.  By  the  defendant's  selection  of 
substances  he  put  into  the  melting-pot,  he  collected  together  oxygen, 
carbon,  and  manganese.  The  relative  affinities  sufficed  to  lead  to  the 
natural  expectation  that  they  would,  on  the  application  of  the  proper 
heat,  combine,  and  in  that  combination  form  the  carburet  required.  This 
may  constitute  a  different  manner  of  manufacturing  carburet  of  manga- 
nese ;  but,  however  manufactured,  if  the  defendant  used  it  in  the  conver- 
sion of  iron  into  cast-steel,  he,  in  my  judgment,  infringed  the  patent. 

Whether  the  chemical  testimony  was  credible  or  not,  is  not  a  matter 
for  our  consideration.  We  are  required  to  consider  and  determine 
^  _^^  whether,  coupled  with  the  ^admissions  on  the  trial,  it  was  evidence, 
-*  and  evidence  to  be  left  to  the  jury,  of  the  defendant's  having  used 
carburet  of  manganese  in  the  process  for  the  conversion  of  iron  into 
cast-steel.  I  think  it  was ;  that  the  ruling  of  the  learned  judge  was 
incorrect ;  and  that  a  venire  de  novo  should  be  awarded. 

Erlb,  J. — In  this  case  the  question  is,  whether  there  was  any  evidence 
of  an  infringement  of  the  plaintiff's  patent  for  the  use  of  carburet  of 
manganese  in  the  process  of  converting  iron  into  cast-steel :  and  there 
was  evidence  that  the  defendant,  by  heating  the  elements  of  carburet  oi 
manganese  with  iron,  formed,  first  the  carburet,  and  then  cast-steel.  If 
this  be  true,  the  defendant  would,  in  my  judgment,  be  guilty  of  a  direct 
infringement.  But,  assuming  this  to  be  doubtful,  there  was  also  evidence 
that  he  had  indirectly  infringed  this  patent  for  th^  use  of  a  substance  in 
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ft  prooesSy  by  the  use  of  a  known  chemical  equivalent  for  that  substance 
in  that  process.  At  the  time  of  the  patent,  the  patentee  made  the  car- 
buret by  heating  the  carbon  and  manganese  till  it  was  formed,  and  then 
heated  the  carburet  with  iron,  to  form  the  cast-steel.  He  (xfterwardM 
discovered,  that,  if  the  elements  of  the  carburet  were  heated  with  the 
iron,  the  same  result  would  be  obtained,  and  one  heating  would  be  saved. 
He  communicated  the  effect  of  this  discovery  to  the  defendant,  by  selling 
to  him  the  paste  containing  the  elements  of  the  carburet  to  be  so  used. 

The  patentee  knew,  at  the  time  of  the  patent^  the  elements  from  which 
he  formed  the  carburet,  and,  from  that  knowledge,  was  induced  to  use 
those  elements  as  equivalent  to  the  substance  mentioned  in  the  specifica- 
tion. 

There  was,  thus,  some  evidence  that  the  defendant  infringed,  by  the 
use  of  a  chemical  equivalent  for  the  ^patented  substance,  known  p^km^ 
to  be  so  at  the  time  of  the  patent.  '- 

But  I  am  further  of  opinion,  that  a  patent  for  the  use  of  a  substance 
in  a  process,  is  infringed  by  the  use  of  a  chemical  equivalent  for  that 
substance,  known  to  be  so  at  the  time  of  the  use,  if  used  for  the  purpose 
of  taking  the  benefit  of  the  patent,  and  of  making  a  colourable  variation 
therefrom.  Taking  the  instance  put  in  the  argument  of  this  case  in  the 
Exchequer, — ^if  a  patent  was  for  the  use  of  soda  in  a  process,  and,  by 
subsequent  analysis,  sodium  and  oxygen  were  discovered  to  be  the  ele- 
ments of  soda,  the  use  of  sodium  and  oxygen  in  the  patented  process, 
for  the  purpose  of  being  an  equivalent  to  soda  in  that  process,  would 
appear  to  me  to  be  an  infringement,  though  the  analysis  of  soda  was 
subsequent  to  the  patent. 

Upon  these  grounds,  it  appears  to  me  that  there  ought  to  be  a  venire 
de  novo. 

WiaHTHAN,  J.(a) — ^I  cannot  come  to  the  conclusion  that  there  was  no 
evidence  for  the  jury  in  this  case,  that  the  defendant  in  the  action  had 
infringed  the  plaintiff's  patent ;  and,  if  there  is  any,  the  plaintiff  is  en- 
titled to  judgment  upon  this  bill  of  exceptions,  for  a  venire  de  novo. 

The  action  was  on  the  case  for  infringing  a  patent  for  ^*  certain  improve- 
ments in  the  manufacture  of  iron  and  steel."  The  defendant  pleaded 
not  guilty,  and  several  other  pleas ;  but  the  question  arises  upon  Uie  plea 
of  not  guilty. 

The  plaintiff,  in  his  specification,  declared  that  one  of  his  improve- 
ments was,  *'  in  the  use  of  carburet  of  manganese  in  any  process  whereby 
iron  is  converted  into  cast-steel ;"  and  he  claims  that  as  his  invention. 

*It  appears  by  the  evidence,  that  the  use  of  carburet  of  man-  r^ee^o 
ganese  in  the  manufacture  of  steel  was  unknown  before  the  plain-  ^ 
tiff's  invention,  and  that  it  was  a  most  important  improvement. 

In  the  specification,  the  plaintiff  states  the  mode  in  which  he  applies 

(«)  The  learned  Judge  being  abient  on  aoeoant  of  inditpoeitlon,  hii  jadgment  wai  read  bj 
Oderidg^  J. 
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the  carbaret  of  manganese  to  the  iron  or  steel:  but  states  expressly 
that  all  he  claims  as  his  invention,  is,  the  use  of  the  carburet  in  any  pro- 
cess for  the  conversion  of  iron  into  cast-steel. 

It  appears  by  the  evidence,  that  the  carbaret  may  be  applied  in  three 
ways, — one,  by  making  the  carbaret  first,  and  then  introdacing  it  into 
the  melting-pot  with  the  iron  or  steel  to  which  it  is  to  be  applied ;  and 
this  is  the  mode  stated  in  the  specification, — another,  by  putting  the  in- 
gredients which  are  to  form  the  carbaret  into  the  pot  at  the  same  time 
with  the  iron  or  steel ;  in  which  case  the  carbaret  is  formed  in  the  pot, 
before  it  acts  upon  the  iron  or  steel ;  and  this  mode  was  adopted  by  the 
plaintiff  subseqaently  to  the  patent  specified, — and,  thirdly,  by  patting 
oxide  of  manganese  into  the  pot  with  steel  so  highly  carbonized,  that,  at 
a  high  temperature,  carbaret  of  manganese  would  be  formed,  and  pro- 
duce the  same  effect  upon  the  steel  as  if  either  of  the  other  processeB 
were  used. 

It  was  admitted  that  the  defendant  had  adopted  both  of  the  last  modes 
of  using  carburet  of  manganese  in  the  manufacture  of  steel. 

In  each  of  the  three  modes,  the  same  materials  are  used,  and  the 
effect  is  produced  by  the  same  means,  namely,  the  action  of  carburet  of 
manganese  npon  iron. 

The  materials  are  the  same  in  each, — iron,  manganese,  and  carbona- 
ceous matter ;  which  two  latter  must  unite  before  they  act  upon  the  iron: 
and  in  all  the  three  the  union  of  the  carbon  and  manganese  takes  place 
before  the  united  substance  acts  upon  the  iron. 

*5491  *^^^  °^^^^  adopted  by  the  defendant  is  not  by  using  chemical 
-^  equivalents ;  the  materials  and  combinations  are  the  same  with 
those  of  the  plaintiff,  with  this  difference,  that  his  carburet  is  formed 
in  the  same  pot  in  which  the  iron  is,  and  that,  by  the  plaintiff's  speci- 
fication, the  carbaret  is  formed  before  it  is  put  into  the  pot ;  but  in  both 
the  carburet  must  be  formed  before  it  can  act  upon  the  iron. 

By  the  mode  adopted  by  the  defendant, — and  which,  indeed,  the 
plaintiff  had  himself  adopted, — one  heating  sufSces  for  the  whole  pro- 
cess ;  whereas,  by  the  mode  in  the  specification,  the  oxide  of  manganese 
and  carbon  must  first  be  converted  into  carburet,  by  the  action  of  one 
fire,  and  then  there  must  be  another  fire  to  produce  the  action  of  the 
carburet  upon  the  iron. 

The  plaintiff's  patent,  however,  is  not  for  the  mode  of  preparing  ide 
carburet  of  manganese,  but  for  the  use  of  it  in  any  process  whereby  iron 
is  converted  into  cast-steel.  The  process  by  which  the  defendant  makes 
his  carburet,  may  be  an  improvement  upon  that  mentioned  in  the  spe- 
cification ;  but,  when  made^  he  uses  it  for  the  same  purpose,  and  for  the 
same  effect,  as  the  plaintiff.  Both  plaintiff  and  defendant  operate  upon 
the  iron,  and  produce  the  same  effect  upon  it,  by  the  same  agent,  viz. 
carburet  of  manganese :  and  it  is  for  the  operation  of  that  agent  upon 
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iron,  in  the  process  of  conTerting  it  into  steel,  that  the  defendant  has 
taken  out  his  patent. 

I  think,  therefore,  that  there  was  evidence  for  the  jarj,  that  the 
defendant  had  infringed  the  plaintiff's  patent ;  and  that  there  should 
be  a  venire  de  novo. 

Coleridge,  J. — The  only  question  in  this  case,  is,  whether  there 
was  any  evidence  for  the  jury  of  an  infringement  of  the  plaintiff's 
patent ;  and  this  must  be  considered  on  the  assumption  that  the  plain- 
tiff's specification  was  unexceptionable, — a  condition  which  it  r^^ji^ii 
*will  be  found  very  important  to  bear  in  mind  in  the  examination  '- 
of  the  evidence. 

Limiting  myself  to  all  that  is  in  question  in  the  present  case,  I  may 
state  that  the  specification,  to  be  perfect,  must  be  taken  to  specify 
impliedly  all  the  chemical  equivalents  to  the  chemical  means  expressly 
stated,  for  producing  the  promised  result,  which  were  at  the  time  of 
specifying  known  to  ordinarily  skilled  chemists,  or  to  the  patentee  him- 
self. The  latter  of  these  seems  to  me  as  necessary  as  the  former.  If 
the  inventor  of  an  alleged  discovery,  knowing  of  two  equivalent  agents 
for  effecting  his  end,  could,  by  the  disclosure  of  one,  preclude  the 
public  from  the  benefit  of  the  other,  he  might,  for  bis  own  profit,  force 
upon  the  public  an  expensive  and  difficult  process,  keeping  back  a  cheap 
and  simple  one ;  which  would  bo  directly  contrary  to  the  good  faith 
required  from  every  patentee  in  his  communication  to  the  public. 

Now,  the  patentee  thus  describes  the  process  which  be  claims : — <«  I 
do  it  by  introducing  into  a  crucible  bars  of  steel  broken  into  fragments, 
mixtures  of  cast  and  malleable  iron,  or  malleable  iron  and  carbonaceoua 
matter,  along  with  from  one  to  three  per  cent,  of  their  weight  of  car- 
buret of  manganese."  He  then  declares  that  he  does  not  claim  the 
use  of  the  mixture  of  cast  and  malleable  iron,  or  malleable  iron  and 
carbonaceous  matter,  as  any  part  of  his  invention,  but  only  the  use  of 
carburet  of  manganese  in  any  process  for  the  conversion  of  iron  into 
cast*steel.  And,  in  the  final  enumeration  of  his  claims,  he  repeats, — 
t«  I  claim  the  employment  of  carburet  of  manganese  in  preparing  an 
improved  cast-steel." 

This  being  the  specification  and  claim,  it  appears  now  upon  the  evi- 
dence, that  the  same  result  may  be  produced  as  certainly,  and  far  more 
cheaply,  by  substituting  for  the  carburet  of  manganese  oxide  of  man- 
ganese and  *coal-tar  (a  carbanaceous  matter),  which  being  r^cf-^ 
thrown  into  the  crucible  with  the  iron,  forms,  there  is  strong  ^ 
ground  for  believing,  carburet  of  manganese  before  the  iron  is  in  a 
state  of  fusion,  and  before,  therefore,  any  mixture  of  the  two  takes 
place.  The  difference  is,  that  instead  of  the  formed  composite  sub- 
stance being  thrown  into  the  crucible  in  certain  proportions  to  the  iroa 
and  carbonaceous  matter,  the  ingredients  of  such  substance  are  intro- 
duced, which,  in  one  and  the  same  process,  but  in  an  earlier  stage  of 
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it,  form  the  composite,  which  then  applies  itself  to  the  iron,  and  pro- 
duces the  desired  result. 

There  can  be  no  doubt,  then,  I  think,  that  an  equivalent  has  been 
used.  If  that  equivalent  were  known,  at  the  date  of  the  specification, 
to  the  patentee,  or  ordinary  chemists, — those  I  mean  who  could  bring 
to  the  reading  of  the  specification  such  knowledge  as  must  be  presumed 
in  those  to  whom  it  must  be  taken  to  be  addressed, — ^then  it  is  within 
the  specification,  and  the  use  of  it  is  an  infringement :  if  not,  a  con- 
trary conclusion  follows,  and  the  use  of  it  is  an  improvement  in  virtue 
of  a  new  discovery.  And  the  knowledge  I  speak  of,  is,  of  course,  not 
the  knowing  what  were  the  component  parts  of  carburet  of  manganese, 
but  knowledge  that  the  component  parts  thus  applied  were  equivalents 
to  the  thing  itself,  applied  according  to  the  specification,  for  the  pro- 
ducing the  desired  result. 

This  limitation  seems  to  me  required  by  common  sense  and  common 
justice :  unless  it  be  imposed,  I  see  no  qieans  of  knowing  whether  the 
later  process  is  or  is  not  within  the  specification ;  and,  unless  I  know 
that,  I  have  no  means  of  distinguishing  improvement  from  infringement. 
Whether  the  equivalent  be  in  its  nature  near  to  or  remote  from  the  thing 
itself,  seems  to  me,  in  principle,  wholly  immaterial ;  and,  equally  so, 
^..n-i  that  the  one  should  be  so  nearly  identical  with  the  other  as  in 
-^  ^themselves  the  component  parts  may  be  with  the  composite  sub- 
stance. The  new  conclusion  may  be  deducible  from  known  and  specified 
premises,  and  in  strict  reasoning,  therefore,  involved  in  them :  still,  he 
who  first  puts  the  premises  side  by  side,  and  deduces  the  conclusion,  is 
the  inventor.  Many  of  the  greatest  and  most  unquestioned  discoveries 
resolve  themselves  into  no  more  than  this. 

Having  applied  these  principles  to  a  careful  examination  of  the  evi- 
dence, I  cannot  perceive  that  there  was  any  to  show  either  that  chemists 
or  the  patentee  himself,  at  the  date  of  his  specification,  had  any  know- 
ledge of  the  equivalent  which  the  defendant  has  used ;  though  there  is 
evidence,  that,  at  a  later  period,  the  defendant  may  have  gained  the 
knowledge  from  the  plaintiff  himself. 

I  think,  therefore,  that  the  ruling  of  the  learned  judge  at  the  trial 
was  correct,  and  that  judgment  ought  to  be  affirmed. 

Aldbrson,  B. — ^The  first  question  is,  I  think,  what  really  is  the 
invention  described  and  claimed  by  the  plaintiff  in  his  specification. 
He  describes  the  process  thus : — « I  do  it  by  introducing  into  a  crucible 
bars  of  steel  broken  into  fragments,  mixtures  of  cast  and  malleable 
iron,  or  malleable  iron  and  carbonaceous  matter,  along  with  from  one 
to  three  per  cent,  of  their  weight  of  carburet  of  manganese."  And 
he  adds,  that  he  claims  the  use  of  carburet  of  manganese  in  any  process 
for  conversion  of  iron  into  steel. 

Now,  we  are  aware  that  carburet  of  manganese  was  a  well-known 
substance  existing  before  the  patent.     As  the  specification  describes  it 
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as  being  introduced  into  the  crucible  with  the  steel  or  iron,  and  as  it  is 
to  be  introduced  at  a  given  proportion  of  weight  with  the  steel  or  iron, 
I  do  not  myself  see  how  any  language  could  more  ^accurately  r^cco 
express  to  those  who  read  it,  that  the  patentee  really  meant  to  '- 
take  two  existing  substances,  to  weigh  them,  to  take  their  definite 
proportions  of  weight  the  one  to  the  other,  and  then,  introducing  these 
definite  proportions  of  carburet  of  manganese  and  of  steel  into  the 
crucible,  to  proceed  to  melt  them  together.  If  the  words  can  mean 
anything  else,  it  is  quite  out  of  my  power  to  conceive  it.  And  then  I 
think,  if  this  be  established,  it  follows  that  all  that  the  patentee  has 
claimed  and  specified,  is  this  which  I  have  described. 

But  I  fully  agree  also,  that,  according  to  the  due  administration  of 
the  patent  law,  every  specification  is  to  be  read  as  if  by  persons 
acquainted  with  the  general  facts  of  the  mechanical  or  chemical  sciences 
involved  in  such  inventions.  Thus,  if  a  particular  mechanical  process  is 
specified,  and  there  are  for  somp  parts  of  it,  as  specified,  other  well  known 
mechanical  equivalents,  the  specifying  of  those  parts  is,  in  truth,  a  spe- 
cification of  the  well  known  equivalents  also,  to  those  whose  general 
knowledge  we  refer  to,  viz.  mechanics,  readers  of  the  specification.  And 
so  it  is  with  chemical  equivalents  also,  in  a  specification  to  be  read  by 
chemists. 

But  it  may  be  that  there  are  equivalents,  mechanical  or  chemical, 
existing,  but  previously  unknown  to  ordinarily  skilful  mechanics  or 
chemists.  These  are  not  included  in  the  specification,  but  must  be 
expressly  stated  therein.  These  are,  in  fact,  new  discoveries  in  them- 
selves, wholly  independent  of  the  specification  which  omits  them ;  and 
for  these  there  is  no  patent  or  specification  at  all.  They  may  be  used 
by  all  persons,  without  infringing  the  patent. 

These  are  the  principles  upon  which  I  hold  that  this  question  must 
be  determined,  and  which  we  must  look  to,  and  be  governed  by,  when 
we  answer  the  question  here,  whether  there  is  any  evidence  of  the  in- 
fringement '''of  this  patent  by  the  defendant.  And  I  propose,  rn^RrA 
therefore,  referring  myself  to  them,  to  consider  the  evidence  *- 
which  has  been  given,  and  which  is  stated  on  this  record. 

It  is  clear  that  there  is  no  evidence  that  the  defendant  melted  car- 
buret of  manganese  with  broken  steel  or  iron,  by  taking  each  of  those 
substances,  existing  in  a  separate  state,  and  putting  them  into  a  crucible, 
and  then  applying  heat.  He  has  not,  therefore,  directly  and  in  terms 
infringed  the  patent. 

But  I  have  before  shown  that  an  infringement  may  be,  if  the  defend- 
ant uses  a  known  chemical  or  mechanical  substitute,  equivalent  to  the 
very  thing  pointed  out ;  for,  the  equivalent  being  known,  and  a  part 
of  the  general  knowledge  of  the  world,  be  who  by  his  specification 
describes  the  ingredients  which  he  uses,  describes  impliedly  also  all  their 
known  equivalents,  and  so  does,  in  fact,  communicate  to  the  world  by 
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his  specification  the  knowledge  of  the  invention ;  and  on  this  knowledge 
thus  expressly  or  impliedly  communicated^  he  who  afterwards  infringes 
the  patent  really  acts.  But  this  depends  on  the  equivalent  being  a  knoum 
one  before. 

If  the  equivalent  be  not  before  knowui  he  who  discovers  de  novo  the 
equivalent  (if  it  be  better  than  the  original  for  which  it  is  the  equivalent), 
has,  by  the  use  of  the  equivalent,  improved  upon,  not  infringed,  the 
original  invention.  That  is  the  case  here.  The  carburet  of  manganese 
is  to  be  taken  and  melted  with  the  broken  steel  or  iron.  This  is  the 
invention.  An  improved  steel  is  the  result.  Now,  carburet  of  manganese 
is  an  expensive  ingredient,  produced,  by  an  additional  process,  from 
oxide  of  manganese  and  carbon.  There  is  no  evidence  that  the  oxide 
of  manganese  and  carbon  were  known  to  be,  at  the  time  of  the  specifi- 
cation,— which  time^  and  not  the  time  of  the  ttse^  is  the  material  time  to 
i^ertr%  took  atj — exactly,  and  under  all  circumstances,  an  equivalent  in 
-^  '^'chemistry  for  carburet  of  manganese.  They  did  produce  it ;  but 
only  after  being  subjected  to  a  special  process,  which  was  expensive. 
But  it  is  now  found,  that,  by  putting  these  ingredients,  with  broken 
steel  or  iron,  into  a  crucible,  they  produce  the  same  effects  when  melted 
as  the  carburet  of  manganesd  with  broken  steel  or  iron  did  before :  and, 
this  fact  existing,  a  scientific  reason  is  to  be  found  for  it.  It  is  said 
now,  therefore,  that  these  ingredients,  melted  together  at  a  lower  heat 
than  will  melt  steel  or  iron,  do  in  the  crucible  first  form  carburet  of 
manganese,  and  then,  there  being  carburet  of  manganese  formed  and 
existing  in  the  crucible,  with  unmeUed  steel  or  iron^  the  subsequent 
melting  of  those  two  ingredients  together  forms  the  good  steel. 

It  seems  clear  that  this  order  of  formation  in  the  crucible  is  of  the 
essence  as  to  the  success  of  the  operation,  and  that  this  order  of  forma- 
tion under  these  circumstances  was  utterly  unknown  at  the  time  of  the 
patent  and  specification. 

I  agree  that  there  is  now  abundant  evidence  to  show  that  these 
materials,  thus  treated,  do  form  an  equivalent,  chemically,  for  the  car- 
buret of  manganese ;  though  the  evidence  fails  altogether,  even  now, 
as  to  the  existence  of  the  two  substances  in  definite  proportions  in  the 
crucible,  such  as  are  mentioned  in  the  specification.  But  I  can  find  no 
evidence  whatever  on  the  record,  that,  at  the  time  of  the  plaintiff*$ 
patent  and  epeeifieationy  this  wa$  weU  known  to  pereons  ordinarily 
skilled  in  chemistry.  And,  unless  this  fact  be  added,  I  think  there  is 
no  evidence  for  the  jury  of  an  infringement  of  that  peculiar  process 
which  by  his  specification  the  plaintiff  has  claimed  to  be  his  inven- 
tion ;  for,  the  specification  by  which  he  does  state  his  invention,  does 
not  communicate,  if  read  by  any  ordinarily  skilled  chemist  of  that  day, 
the  knowledge,  that,  to  melt  together  in  a  crucible,  carbon,  oxide  of 
^5^)61  ^^^S^'^®^^'  ^^^  broken  steel  or  iron,  is  really  *the  same  thing 
-I  as  to  melt  in  a  crucible  carburet  of  manganese  with  broken  steel 
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or  iron.  The  plaintiff  did  not  then  know  it :  nor  did  any  one  else  then 
know  it.  If  they  know  it  now,  it  is  in  consequence  of  a  new  discovery 
alone,  for  which  no  patent  has  been  taken  oat,  and  no  specification 
enrolled. 

I  apprehend  nothing  is  an  equivalent  now,  which  would  not  have  been 
one  immediately  after  the  specification  was  enrolled.  The  knowledge 
of  the  equivalents  must  be  the  knowledge  the  world  had  before  these 
experiments,  now  called  infringements,  were  first  made. 

I  think  the  judgment  should  be  affirmed ;  but,  as  the  majority  of 
the  court  are  of  a  different  opinion,  the  judgment  must  be  reversed, 
and  a  venire  de  novo  awarded.  Venire  de  novo.(a) 

(a)  Upon  this  JQdgment,  Untoin  brought  a  writ  of  error  retamable  in  parliament,  which  now 
siandt  for  argument  In  the  mean  time,  the  validity  of  Heath'i  patent  liaa  been  the  subject  of 
inquiry  in  another  action  in  the  Court  of  Queen's  Bench, — Heath  r.  Unwin,  tried  at  the  Summer 
Assises  at  Liverpool,  1852, — wherein  a  verdict  was  found  for  the  defendant,  on  the  ground  that 
the  invention  was  not  new,  and  a  rule  for  a  new  trial  as  for  a  verdict  against  evidence,  which 
was  granted  in  Michaelmas  Term  following,  was  afterwards,  in  Hilary  Term,  1853,  discharged. 

Actions,  however,  against  other  parties  are  stiU  pending. 


♦The  Wardens  and  Commonalty  of  the  Mystery  of  FISH-  r^ccir 
MONGERS  of  the  city  of  LONDON  v.  DIMSDALE  and  •-  ^^' 
Others.    June  15* 

On  the  17th  of  March,  1838,  ao  agreement  was  ezeented  in  oonnterpar^  aaoh  part  being  duly 
stamped  with  a  35«.  stamp,  between  the  plaintiffs  and  the  defendants.  Two  or  three  weelcs 
afterwards,  a  memorandum  was  endorsed  upon  each  part  of  the  agreement,  for  the  purpose  of 
more  accurately  defining  the  intention  of  the  parties, — ^the  memorandum  endorsed  on  the  part 
of  the  agreement  which  was  in  the  defendants'  possession  being  signed  by  the  plaintiffs' 
attorney,  and  being  stamped  with  a  85*.  stamp, — that  endorsed  on  the  part  of  the  agreement 
in  the  plaintiffs'  possession  being  signed  by  the  defendants'  attorney,  and  stamped  with  a  20«. 
stamp. 

At  the  trial  the  plaintiffs  called  for  and  read  the  agreement  which  was  in  the  hands  of  the 
defendants,  with  the  memorandum  endoned  thereon.  They  then  produced  their  part  of  the 
agreement,  and  (after  proving  the  authority  of  the  attorney  who  had  executed  it)  read  the 
wtemoraudum  endorsed  on  it ;  and  then  they  proposed  to  read  the  agretment,  whieh  the  memo- 
landnm  referred  to  as  "  the  within-mentioned  agreement"  It  was  thereupon  objected,  on  the 
part  of  the  defendants,  that,  inasmuch  as  the  agreement  was  thus  incorporated  in  the  memo- 
randnm,  and  both  together  contained  more  than  fifteen  foUos,  a  S&s.  stamp  upon  the  memo- 
ranthtm  was  necessary, — in  the  absence  of  proof  of  the  agreement  it  referred  to,  by  calling  the 
attesting  witnesses :  and  the  Judge  ruled  that  it  was  inadmissible. 

Held,  upon  exceptions  to  that  ruling,  that  the  last-mentioned  memorandum  was  sufficiently 
stamped,  and  the  agreement  it  referred  to  admiaiiUe  in  evidence  without  calling  the  attesting 
witnesses. 

Assumpsit.  The  first  coant  of  the  declaration  stated,  that,  thereto- 
f(Mre,  and  before  and  at  the  time  of  the  making  and  entering  into  the 
articles  of  agreement  thereinafter  in  that  count  mentioned  and  set  forth, 
ft  petition  had  been  presented  to  the  honourable  the  House  of  Commons, 
and  was  then  pending,  at  the  instance  and  on  behalf  of  the  defendants, 
that  is  to  say,  for  leave  to  bring  into  the  said  House  of  Commons  a  bill 
for  draining,  embanking,  and  reclaiming  certain  slob  or  waste  lands  in 
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Lough  Swilly  and  Longh  Foyle,  in  the  connties  of  Donegal  and  London- 
derry, in  Ireland :  That  the  plaintiffs,  before  and  until  and  at  the  time 
of  the  making  of  the  said  articles  of  agreement  thereinafter  next  men- 
tioned, had  opposed,  and  were  then  opposing,  and  objected  to  the 
bringing  in  and  passing  of  such  bill :  That  also  one  Robert  Ogilby  at 
those  times  also  objected  to  and  opposed  the  introduction  of  the  same 
^^-^^  bill,  '^'separately  and  apart  from  the  said  plaintiffs,  and  on  his  own 

J  behalf:  That  also,  theretofore,  to  wit,  on  17th  of  March,  1888, 
by  certain  articles  of  agreement  in  writing  then  made  and  entered  into 
by  and  between  J.  D.  Towse,  for  and  on  behalf  of  the  plaintiffs,  therein 
described  as,  &c.,  of  the  first  part,  T.  G.  Kensit,  for  and  on  behalf  of 
the  said  Robert  Ogilby,  of  the  second  part,  and  the  defendants  of  the 
third  part, — after  reciting  that  a  petition  had  then  lately  been  pre- 
sented to  the  honourable  the  House  of  Commons  at  the  instance  and  on 
behalf  of  the  defendants,  the  parties  thereto  of  the  third  part,  for  leave 
to  bring  in  a  bill  for  draining,  embanking,  and  reclaiming  the  slob  or 
waste  land  in  Lough  Swilly  and  Lough  Foyle,  in  the  said  counties  of 
Donegal  and  Londonderry  (being  the  said  petition  thereinbefore  men- 
tioned), and  that  certain  proceedings  had  been  thereupon  had;  and 
that  the  plaintiffs  and  the  said  Robert  Ogilby  were  then  respectively 
seised,  possessed  of,  or  otherwise  entitled  to  certain  lands  abutting 
upon  or  adjacent  to  certain  parts  of  the  said  slob  or  waste  land  in 
Lough  Foyle  aforesaid,  and  in  respect  of  such  lands  then  were  or  claimed 
to  be  entitled  to  the  said  slob  or  waste  land  adjacent  thereto,  and  to 
certain  rights  and  privileges  in,  over,  and  upon  the  same ;  and  also 
reciting  that  the  plaintiffs  and  the  said  Robert  Ogilby  then  objected  to 
the  said  intended  bill,  and  the  powers  and  authorities  thereby  sought  to 
be  obtained,  as  injurious  to  their  said  respectiverights,  and  had  by  their 
agents  opposed  the  proceedings  necessary  for  the  introduction  thereof 
into  parliament  (being  the  said  opposition  by  the  plaintiffs  and  the  said 
Robert  Ogilby  respectively  thereinbefore  mentioned), — it  was  by  the 
said  agreement,  for  the  purpose  of  preventing  the  expense  of  further 
opposition  to  the  said  intended  bill,  and  for  settling  and  adjusting  the 
rights  of  the  plaintiffs  and  Robert  Ogilby  respectively  to  the  said  slob 
or  waste  land  so  sought  to  be  reclaimed,  mutually  agreed  by  and 
^.-Q^  '^'between  the  said  parties  to  the  said  agreement,  and  they  did 

-^  thereby  mutually  agree  each  with  the  other  and  others  of  them,  in 
manner  following,  that  is  to  say  [setting  out  the  agreement :  vide  post^ 
660] :  That,  theretofore,  and  after  the  making  of  the  said  articles  of 
agreement,  to  wit,  on  the  said  17th  of  March,  1888,  by  a  certain 
memorandum  then  written  and  endorsed  on  the  said  articles  of  agree* 
ment,  by  and  with  the  consent  and  approbation  of  all  the  said  parties 
to  the  said  articles  of  agreement,  and  then  signed  by  one  J.  M.  Pearce> 
as  the  solicitor  and  agent  of  the  said  defendants,  it  was  and  is  declared 
to  be  understood,  &c.  [setting  out  the  memorandum :  vide  post,  .564] : 


12  COMMON  BENCH.    (8  J.  SCOTT.)  559 


The  declaration  then  proceeded  to  allege  mutual  promises,  and  to  aver 
performance  of  the  agreement  on  the  part  of  the  plaintiffs  and  Robert 
Ogilby,  and  alleged  for  breaches,  amongst  others,  non-payment  of  the 
1000/.,  and  the  failure  to  return  the  maps,  plans,  and  valuations,  and 
also  non-payment  of  the  necessary  costs  incurred  by  the  plaintiffs  in 
their  endeavours  to  promote  the  progress  of  the  bill  in  parliament. 

The  defendants  severed  in  pleading.  The  only  plea  which  was 
material  for  the  present  purpose  was,  the  plea  of  non  assumpsit  pleaded 
by  the  defendant  Staines. 

The  case  had  been  before  the  Court  of  Common  Pleas  on  two  former 
occasions, — see  The  Fishmongers'  Company  v.  Robertson,  5  M.  &  G. 
131  (E.  C.  L.  R.  vol.  44),  5  Scott,  N.  R.  66,  112,  117,  1  C.  B.  60  (B. 
C.  L.  R.  vol.  50),  and  before  this  court  in  Michaelmas  Vacation,  1848, 
upon  exceptions  to  the  ruling  of  Tindal,  C.  J., — The  Fishmongers' 
Company  v.  Dimsdale,  6  G.  B.  896  (E.  C.  L.  R.  vol.  60).  The  defend- 
ant Robertson  had  died  pending  the  proceedings. 

The  issues  joined  between  the  plaintiffs  and  the  defendants  Dimsdale, 
Stedman,  Staines,  Edge,  and  Whiskin,  came  on  for  trial  before  Jervis, 
C.  J.,  at  the  sittings  in  London  after  Michaelmas  Term,  1850. 

'''The  plaintiffs  proved  and  read  in  evidence  a  paper  writing  p^r^/^A 
purporting  to  be  one  part  of  an  agreement,  as  follows : —  ^ 

<«  Articles  of  agreement  made  and  entered  into  this  17th  of  March, 
1838,  between  John  David  Towse,  of,  &c.,  for  or  on  behalf  of  the 
Wardens  and  Commonalty  of  the  Mystery  of  Fishmongers  of  the  City 
of  London,  commonly  called  the  Fishmongers'  Company,  of  the  first 
part,  T.  G.  Kensit,  of,  &c.,  for  and  on  behalf  of  Robert  Ogilby,  of,  &c., 
of  the  second  part,  and  John  Robertson,  Thomas  Isaac  Dimsdale,  John 
Gyllyatt  Booth,  Francis  Stedman,  Francis  William  Staines,  Thomas 
Edge,  and  William  Whiskin,  of  the  third  part : 

«( Whereas,  a  petition  has  lately  been  presented  to  the  honourable 
the  House  of  Commons,  at  the  instance  and  on  behalf  of  the  said  par- 
ties hereto  of  the  third  part,  for  leave  to  bring  in  a  bill  for  draining, 
embanking,  and  reclaiming  the  slob  or  waste  land  in  Lough  Swilly  and 
Lough  Foyle,  in  the  counties  of  Donegal  and  Londonderry,  and  certain 
proceedings  have  been  thereupon  had:  And  whereas,  the  said  Fish- 
mongers' Company  and  the  said  Robert  Ogilby  are  respectively  seised| 
possessed  of,  or  otherwise  entitled  to  certain  lands  abutting  upon  or 
adjacent  to  certain  parts  of  the  said  slob  or  waste  land  in  Lough  Foyle 
aforesaid,  and,  in  respect  of  such  lands,  are,  or  claim  to  be,  entitled  to 
the  said  slob  or  waste  land  adjacent  thereto,  and  to  certain  rights  and 
privileges  in,  over,  and  upon  the  same :  And  whereas,  the  said  Fish- 
mongers' Company  and  Robert  Ogilby  object  to  the  said  intended  bill, 
and  the  powers  and  authorities  thereby  sought  to  be  obtained,  as  injurious 
to  their  said  respective  rights,  and  have  by  their  agents  opposed  the 
proceedings  necessary  for  the  introduction  thereof  into  parliament:  Now, 
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for  the  purpose  of  preventing  the  expense  of  further  opposition  to  the 
said  intended  bill,  and  for  settling  and  adjusting  the  rights  of  the  said 
^Fishmongers'  Company  and  Robert  Ogilby  respectively  to  the 
said  slob  or  waste  land  so  sought  to  be  reclaimed,  it  has  been 
mutually  agreed  by  and  between  the  said  parties  to  these  presents,  and 
they  do  hereby  mutually  agree  each  with  the  others  and  other  of  them, 
in  manner  following,  that  is  to  say, — That  the  said  Fishmongers'  Com- 
pany and  the  said  Robert  Ogilby  shall  respectively  withdraw  all  oppo- 
sition to  the  further  progress  of  the  bill  to  be  brought  into  parliament 
and  promoted  by  the  said  parties  hereto  of  the  third  part,  for  draining, 
embanking,  and  reclaiming  the  said  slob  or  waste  land  in  Lough  Foyle 
aforesaid :  That  the  several  powers  and  authorities  to  be  granted  by 
the  said  bill,  and  the  several  clauses,  provisoes,  restrictions,  and  stipu- 
lations therein  to  be  contained,  shall  be  agreed  upon  and  settled  by 
and  between  the  solicitors  of  the  said  parties  hereto,  before  any  pro- 
ceedings shall  take  place  thereupon  in  committee  of  either  House  of 
Parliament,  to  the  intent,  and  with  the  object,  that  the  said  bill  might 
be  as  perfect  and  beneficial  for  the  interest  of  all  the  said  parties  in 
the  reclamation  of  the  said  slob  or  waste  land  as  it  can  be  made ;  and 
that  if,  in  framing  and  perfecting  the  said  bill,  any  difference  or  dis- 
pute shall  arise  between  the  said  parties,  or  any  of  them,  in  regard  to 
any  clause,  matter,  or  thing  which  any  of  the  said  parties  may  desire 
to  insert  or  have  omitted  in  the  said  bill,  such  difference  or  dispute 
shall  be  referred  forthwith  to  P.  B.  Brodie,  Esq.,  for  his  opinion  and 
determination,  which  shall  be  final  and  conclusive  on  the  said  parties ; 
That  the  said  Fishmongers*  Company  and  Robert  Ogilby  respectively 
shall  by  petition  or  otherwise,  at  the  expense  of  the  said  John  Robertson, 
Thomas  Isaac  Dimsdale,  John  Gyllyatt  Booth,  Francis  Stedman,  Francis 
William  Staines,  Thomas  Edge,  and  James  Whiskin,  use  all  reasonable 
means  and  endeavours  to  promote  the  progress  of  the  said  bill,  and 
i^eon-i  procure  an  act  of  parliament  to  pass  thereupon :  That  *such 
^  part  of  the  said  slob  or  waste  land  as  is  opposite  to  the  said 
Fishmongers'  Company's  estate,  bounded  by  the  canal  on  the  one  side, 
and  by  Mr.  Maxwell's  property  on  the  other,  and  extending  to  the  site  of 
the  proposed  embankment  as  laid  down  in  Mr.  M'Neill's  plan,  shall  be 
allotted  and  given  to  the  said  Fishmongers'  Company  :  That  a  propor- 
tion equal  to  one-tenth  part  in  the  whole  of  the  slob  or  waste  land 
opposite  to  the  frontage  of  the  lands  of  the  said  Robert  Ogilby,  which 
shall  be  reclaimed  under  the  powers  of  the  said  intended  act,  shall  be 
allotted  and  given  to  the  said  Robert  Ogilby, — such  proportion  of  the 
said  slob  or  waste  land  to  be  part  of  the  slob  opposite  to  such  frontage 
as  aforesaid,  and  to  be  selected  by  the  said  Robert  Ogilby  and  the  said 
John  Robertson,  Thomas  Isaac  Dimsdale,  John  Gyllyatt  Booth,  Francis 
Stedman,  Francis  William  Staines,  Thomas  Edge,  and  James  Whiskin, 
with  due  regard  to  the  convenience  and  interest  of  the  said  Robert 
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Ogilbj,  BO  far  as  the  Bame  can  be  accomplished  consistently  with  an 
arrangement  for  the  cession  of  farther  portions  of  the  said  slob, 
entered  into  by  the  said  Thomas  Isaac  Dimsdale  with  certain  other 
persons ;  it  being  understood  that  such  arrangement  is  not  to  affect  or 
prejudice  any  right  of  the  said  Robert  Ogilby :  That  such  respective 
allotments  or  proportions  shall  be  absolutely  reserved  in  the  said  in- 
tended act  to  the  said  Fishmongers'  Company  and  their  successors,  and 
to  the  said  Robert  Ogilby  and  his  heirs,  respectively,  free  and  indem- 
nified of  and  from  and  against  all  costs,  charges,  and  expenses  attending 
the  embanking,  draining,  and  reclaiming  the  said  slob,  or  any  other 
charge,  stipulation,  restriction,  or  condition  whatsoever :  And  the  said 
John  Robertson,  Thomas  Isaac  Dimsdale,  John  Gyllyatt  Booth,  Francis 
Stedman,  Francis  William  Staines,  Thomas  Edge,  and  James  Whiskin, 
do  hereby  undertake  and  agree  that  they  will,  on  the  passing  of  the 
said  intended  act,  pay  to  *the  said  Fishmongers'  Company  the  r^^f-f^o 
sum  of  1000^  ;  and  that  the  said  John  Robertson,  Thomas  Isaac  '- 
Dimsdale,  John  Gyllyatt  Booth,  Francis  Stedman,  Francis  William 
Staines,  Thomas  Edge,  and  James  Whiskin,  shall  and  will  pay  all  costs 
and  expenses  of  and  attendant  upon  the  application  for  and  obtaining 
the  said  act :  And,  lastly,  it  is  agreed  by  and  on  the  part  of  the  Fish- 
mongers' Company  and  the  said  Robert  Ogilby,  that  the  aforesaid  pro- 
portions or  allotments  of  the  said  slob  or  waste  land,  when  reclaimed, 
which  shall  be  allotted  to  them  respectively  as  aforesaid,  shall  be 
received  and  taken  by  them  respectively  in  full  of  all  rights  and  claims 
of  the  said  Fishmongers'  Company  and  the  said  Robert  Ogilby  respect- 
ively, or  any  of  their  respective  tenants  claiming  from  or  under  them 
or  him,  in  respect  of  the  said  slob  or  waste  land ;  and  that  the  said 
Fishmongers'  Company  and  the  said  Robert  Ogilby  respectively  will 
protect  and  indemnify  the  said  John  Robertson,  Thomas  Isaac  Dims- 
dale, John  Gyllyatt  Booth,  Francis  Stedman,  Francis  William  Staines, 
Thomas  Edge,  and  James  Whiskin,  from  and  against  any  right  or  claim 
derived  from  or  under  the  said  Fishmongers'  Company  and  the  said 
Robert  Ogilby  respectively,  which  shall  or  may  be  made  by  any  of 
their  said  tenants  respectively,  in,  to,  or  upon  the  said  slob  or  waste 
land,  or  any  part  thereof,  save  and  except  as  to  any  contract  or  engage- 
ment which  may  have  been  entered  into  by  the  said  John  Robertson, 
Thomas  Isaac  Dimsdale,  John  Gyllyatt  Booth,  Francis  Stedman, 
Francis  William  Staines,  Thomas  Edge,  and  James  Whiskin,  or  any  or 
either  of  them,  with  the  said  tenants  respectively,  or  any  or  either  of 
them,  in  respect  thereof. 

«' Witness,  (signed)  «  J.  D.  Towsb. 

«  Thomas  Hughes."  «  T.  G.  Kbnsit." 

The  plaintiffs  then  further  proved  and  read  in  evidence  a  certain 
memorandum  in  writing  endorsed  on  the  *said  last-mentioned  r^eeg^ 
part  of  the  said  agreement,  and  which  was  as  follows : —  ^ 
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«  Memorandum.  It  is  understood  between  the  parties  within  named, 
that  the  within-mentioned  Wardens  and  Commonalty  and  the  said  Robert 
Ogilbj  are  only  severally,  and  not  jointly,  held  and  bound  for  the  ful- 
filment of  the  within-mentioned  agreement  on  their  own  respective  parts, 
but  not  for  each  other ;  and  that  the  sum  of  10002.  within  mentioned 
to  be  paid  to  the  said  Wardens  and  Commonalty,  is  for  certain  costs 
and  expenses  which  they  the  said  Wardens  and  Commonalty  have  been 
put  to  during  the  present  year,  partly  in  tha  survey  made  by  Mr. 
M'Neill,  and  for  his  plans  and  valuations,  which  survey,  plans,  and 
valuations  the  several  persons  within  named  to  be  parties  of  the  third 
part  are  to  have  the  benefit  of;  but  that  they  are  to  be  forthwith 
returned  to  the  said  Wardens  and  Commonalty,  if  the  said  sum  of  10007. 
shall  not  be  duly  paid  as  within  mentioned :  and  it  is  also  agreed  that 
the  within-mentioned  agreement  for  withdrawing  the  opposition,  and 
facilitating  the  bill,  as  within  mentioned,  shall  only  be  and  remain  in 
force  for  the  present  session  of  parliament,  1837  and  1888. 

«  Witness,  (signed)    « J.  D.  Towsb. 

«  Thomas  Hughes."  "  T.  G.  Kbnsit." 

The  plaintiff  further  proved,  that  the  first-mentioned  paper  writing 
or  agreement,  and  also  the  memorandum,  were  respectively  engrossed 
in  two  parts,  and  that  one  part  of  the  said  agreement,  being  the  part 
so  proved  as  aforesaid,  was  signed  on  the  date  thereof  by  Towse  and 
Kensit,  and  that  one  part  of  the  memorandum,  being  the  part  so  proved 
as  aforesaid,  was  signed  two  or  three  weeks  afterwards,  by  Towse  and 
Eensit,  and  that  such  parts  were  delivered  to  one  Pearce,  an  attorney, 
to  be  kept  by  him  on  behalf  of  all  the  defendants, — ^the  other  parts  of 
^-^-^  the  first-mentioned  paper  writing  or  agreement,  *and  of  the 
^  memorandum,  having  been  delivered  to  the  plaintiffs.  And  the 
plaintiffs  then  produced  out  of  their  own  custody  at  the  trial,  and 
identified,  the  duplicate  engrossment  or  other  part  of  the  said  paper 
writing  or  agreement,  and  also  the  duplicate  engrossment  or  other  part 
of  the  said  memorandum,  and  which  was  endorsed  on  the  last-mentioned 
part  of  the  said  agreement,  on  the  same  sheet  of  paper,  and  signed  by 
Pearce. 

The  plaintiffs  then  gave  evidence  to  show  that  Pearce,  by  whom  the 
duplicate  engrossment  of  the  memorandum  was  signed,  was  the  attorney 
and  agent  of  all  the  defendants,  and  authorized  to  sign  the  same  on 
their  behalf.  They  then  tendered  in  evidence  the  said  duplicate  oa- 
grossment  of  the  said  memorandum  endorsed  on  the  said  duplicate 
endorsement  of  the  said  agreement:  whereupon  the  counsel  for  the 
defendants  objected  that  the  agency  of  Pearce  was  not  proved :  but  the 
Lord  Chief  Justice  overruled  the  objection,  and  the  said  memorandum 
was  then  read  in  evidence  on  the  part  of  the  plaintiffs.  [It  was  signed 
«<J.  M.  Pearce,  solicitor  to  the  within-named  parties  of  the  third 
part."] 
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The  plaintiffs  then  proved  that  the  said  memorandum  was  signed  hj 
Pearce  two  or  three  weeks  after  the  date  and  execution  of  the  agree- 
ment, and  then  handed  by  him  to  the  plaintiffs. 

The  memorandum  so  signed  by  Pearce  was  stamped  with  a  20f. 
stamp.  The  other  part  of  the  memorandum  so  given  in  evidence  as 
aforesaid,  and  signed  by  Towse  and  Kensit,  was  stamped  with  a  85t. 
stamp. 

The  plaintiffs  then  tendered  in  evidence  the  part  of  the  agreement 
on  which  the  part  of  the  memorandum  signed  by  Pearce  was  endorsed: 
whereupon  the  counsel  for  the  defendant  Staines  objected,  and  insisted 
that  the  last-mentioned  part  of  the  said  agreement  was  not  admissible 
in  evidence  as  part  of  and  incorporated  in  the  said  duplicate  memoran* 
dum,  because  such  duplicate  '^memorandum  and  duplicate  agree-  r^f-/*/* 
ment  contained  together  more  than  1080  words,  and  were  not  ^ 
sufficiently  stamped ;  and  that  the  said  last-mentioned  part  of  the  said 
agreement  could  not  be  read  as  an  independent  agreement,  without 
calling  the  attesting  witnesses  to  the  same.  The  Lord  Chief  Justice, 
at  the  request  of  the  said  defendant,  inspected  the  last-mentioned  part 
of  the  agreement  on  which  the  said  part  of  the  said  memorandum  so 
signed  by  Pearce  was  endorsed,  and  the  same  then  appeared  to  and  did 
contain  more  than  1080  words,  and  appeared  to  have  been  signed  by 
all  the  defendants, — the  signatures  of  Booth,  Stedman,  and  Edge  being 
attested  by  one  Dalton, — those  of  Staines  and  Whiskin  by  one  Jer- 
wood, — and  those  of  Robertson  and  Dimsdale  by  Pearce. 

It  was  then  further  proved,  and  it  then  appeared,  that  the  said  last- 
mentioned  part  of  the  agreement^  and  also  the  said  part  of  the  said 
agreement  so  signed  by  Towse  and  Kensit,  were  each  respectively 
stamped  with  a  35«.  stamp. 

The  plaintiffs  again  tendered  in  evidence  the  said  part  of  the  agre^ 
ment  signed  by  the  defendants :  and  thereupon  the  Lord  Chief  Justice 
ruled  and  decided  that  the  evidence  given  on  the  part  of  the  plaintiffii 
did  prove  the  agency  and  authority  of  Pearce  to  sign  the  memorandum 
on  behalf  of  the  defendants ;  and  then  also  ruled  and  decided  that  the 
said  part  of  the  agreement  signed  by  the  defendants  was  not  admissi- 
ble, and  could  not  be  read  in  evidence  without  the  attesting  witnesses 
being  called,  unless  the  memorandum  endorsed  thereon,  and  so  signed 
by  Pearce  as  aforesaid,  was  stamped  with  a  85«.  stamp ;  and  that,  for 
want  of  such  S5«.  stamp  on  the  said  memorandum  so  signed  by  PearcSi 
the  said  last-mentioned  part  of  the  agreement  could  not  be  read  in 
evidence ;  and  thereupon  he  rejected  it. 

The  plaintiffs'  counsel  excepted  to  this  ruling,  ^insisting  that  r^rgi^ 
the  20<.  stamp  upon  the  memorandum  signed  by  Pearce  was  ^ 
sufficient  to  render  the  agreement  upon  which  it  was  endorsed,  admis- 
sible in  evidence. 

The  jury  being  by  consent  discharged  from  giving  any  verdict  upon 
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any  of  the  issnea  other  than  and  except  the  issue  joined  upon  the  first 
plea  (non  assumpsit)  of  the  defendant  Staines,  his  lordship  directed 
them,  that,  by  reason  of  the  plaintiffs*  not  having  the  last-mentioned 
memorandum  stamped  with  a  86«.  stamp,  the  last-mentioned  part  of  the 
agreement  (signed  by  the  defendants),  could  not  be  read  in  eyidence ; 
and  that,  the  agreement,  for  that  reason,  not  being  proved,  they  must 
give  their  verdict  in  favour  of  the  defendant  Staines  upon  the  issue 
joined  upon  his  first  plea.  To  this  ruling  and  direction  the  plaintiffs' 
counsel  again  excepted :  and  thereupon  the  jury  returned  a  verdict  for 
the  defendant  Staines  upon  the  said  issue. 

The  exceptions  now  came  on  for  argument  before  Parke,  B.,  Wight- 
man,  J.,  Erie,  J.,  Piatt,  B.,  Martin,  B.,  and  Crompton,  J. 

Bovill  (with  whom  was  Brewer)^  for  the  plaintiffs  in  error. — The  sole 
question  to  be  discussed,  is,  whether  this  agreement  required  any,  and 
what,  stamp.  The  facts  are  shortly  these : — On  the  17th  of  March, 
1888,  an  agreement  was  executed  in  counterpart,  each  part  being  duly 
stamped  with  a  S5«.  stamp,  between  the  Fishmongers'  Company  and 
Ogilby  and  the  seven  defendants.  Two  or  three  weeks  afterwards,  a 
memorandum  was  endorsed  upon  each  part  of  the  agreement, — the 
memorandum  endorsed  on  the  part  of  the  agreement  which  was  in  the 
defendants'  possession  being  signed  by  Towse  and  Kensit  as  the  at* 
torneys  respectively  for  the  plaintiffs  and  Ogilby,  and  being  stamped 
with  a  S5«.  stamp, — that  endorsed  on  the  part  of  the  agreement  in 
*^6R1  *the  plaintiffs'  possession  being  signed  on  the  defendants*  behalf 
-*  by  Pearce,  and  stamped  with  a  20«.  stamp.  At  the  trial,  the 
plaintiffs  called  for  and  read  the  part  of  the  agreement  which  was  in 
the  hands  of  the  defendants,  with  the  memorandum  endorsed  thereon. 
They  then  produced  their  part  of  the  agreement,  and  (after  proving  the 
agency  of  Pearce)  read  the  memorandum  endorsed  upon  it.  They  then 
proposed  to  read  what  the  memorandum  referred  to  as  «<  the  within^ 
mentioned  agreement/'  It  was  thereupon  objected,  on  the  part  of  the 
defendants,  that,  inasmuch  as  the  agreement  was  thus  incorporated  in 
die  memorandum,  and  both  together  contained  more  than  fifteen  folios, 
a  85«.  stamp  upon  the  memorandum  was  necessary,  in  the  absence  of 
{ffoof  of  the  agreement  it  referred  to,  by  calling  the  attesting-witnesses. 
That  objection,  it  is  submitted,  was  improperly  allowed  to  prevail. 

1.  The  agreement  and  memorandum  related  to  one  and  the  same 
matter,  and  in  truth  formed  together  one  agreement,  for  the  purposes 
of  the  stamp,  though  they  were  executed  at  different  times :  the  latter 
was  a  mere  explanation  of  the  intention  of  the  parties.  This  point  wsiS 
discussed  in  The  Fishmongers'  Company  v.  Robertson,  1  C.  B.  60  (E. 
C.  L.  R.  vol.  50),  but  no  opinion  was  pronounced  upon  it,  though  it  was 
understood  at  the  time  that  the  judges  were  equally  divided.  There 
are  authorities,  however,  to  show  these  two  formed  one  agreement,  and, 
required  only  one  stamp,  and  that  the  interval  between  the  execution 
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of  the  one  and  the  other,  is  of  no  consequence.  In  Taylor  v.  Parry,  1 
M.  &  a.  604  (E.  G.  L.  R.  vol.  89),  1  Scott,  N.  R.  576,  by  a  memo- 
randnm  between  A.  and  B.,  it  was  agreed  that  a  qaestion  of  boundary 
should  be  referred  to  some  indifferent  surveyor  residing  at  a  distance : 
by  a  further  memorandum  written  on  the  same  paper,  at  a  tuisequent 
dajfj  it  was  agreed  that  the  question  should  be  settled  by  G. :  and  it 
was  held,  that  the  two  memorandums  ^constituted  one  agree-  r^te^q 
ment,  requiring  only  one  stamp.  So,  in  Stead  v.  Liddard,  1  ^ 
Bingh.  196  (E.  G.  L.  R.  vol.  8),  8  J.  B.  Moore,  2  (E.  G.  L.  R.  vol. 
17),  A.,  by  a  letter  in  which  the  consideration  of  the  transaction  suffi- 
ciently appeared,  entered  into  an  agreement  with  B.,  and  B.  became 
party  to  the  engagement  by  writing  a  few  lines  at  the  bottom  of  a  copy 
of  A.'8  letter.  G.  became  guarantee  for  B.  to  A.,  by  endorsement  on 
the  back  of  this  copy  of  A.'s  letter,  in  which  endorsement  reference  was 
made  to  the  terms  of  the  agreement  on  the  other  side :  and  the  court 
held,  that  the  whole  formed  one  transaction,  and  therefore  one  stamp 
was  sufficient. 

2.  Assuming  a  stamp  on  the  memorandum  to  be  necessary,  it  tooi 
sufficiently  stamped.  For  the  purpose  of  the  stamp,  the  number  of 
words  in  the  agreement  upon  which  it  was  endorsed,  are  not  to  be  reck- 
oned. The  words  of  the  stamp-act,  55  G.  8,  c.  184,  upon  which  this 
depends,  are  contained  in  the  schedule,  part,  1, — «  Agreement,  or  any 
minute  or  memorandum  of  an  agreement,  made  in  England  or  Ireland 
under  hand  only,  or  made  in  Scotland  without  any  clause  of  registration, 
(and  not  otherwise  charged,  nor  expressly  exempted  from  all  stamp- 
duty),  where  the  matter  thereof  shall  be  of  the  value  of  20{.  or  upwards, 
whether  the  same  shall  be  only  evidence  of  a  contract,  or  obligatory 
upon  the  parties  from  its  being  a  written  instrument,  together  with  any 
aehedule^  receiptj  or  other  matters  put  or  endorsed  thereon^  or  annexed 
theretOy — where  the  same  shall  not  contain  more  than  1080  words,"  a 
duty  of  20s. :  "  and,  where  the  same  shall  contain  more  than  1080 
words,  1{.  15s. :  and  for  every  entire  quantity  of  1080  words  contained 
therein  over  and  above  the  first  1080  words,  a  further  progressive  duty 
of  12.  5s. :  Provided  always,  that,  where  divers  letters  shall  be  offered 
in  evidence  to  prove  any  agreement  between  the  parties  who  shall  have 
written  such  letters,  it  shall  be  sufficient  if  any  one  of  such  r^ep^rx 
^letters  shall  be  stamped  with  a  duty  of  12.  15t.,  although  the  '- 
same  shall  in  the  whole  contain  twice  the  number  of  1080  words  or 
upwards."  This,  it  is  submitted,  is  not  a  «^ schedule  or  receipt,"  or 
other  matter  ejusdem  generis:  neither  is  it  << endorsed  thereon,  or 
annexed  thereto:"  it  is  the  memorandum  that  is  endorsed  upon  the 
agreement.  [Parke,  B. — That  is  precisely  the  distinction  which  was 
taken  in  Attwood  v.  Small,  7  B.  &  G.  890  (E.  G.  L.  R.  vol.  14),  1  M. 
k  R.  246  (E.  G.  L.  R.  vol.  17).]  In  that  ease,  an  agreement  referred 
to  a  clause  in  a  former  agreement,  and  provided  that  it  should  extend 
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to  the  new  agreement,  as  if  it  had  been  repeated  therein :  and^  it  was 
held,  that  the  clause  referred  to  could  not  be  considered  as  «  annexed 
to"  the  new  agreement,  so  as  to  make  an  additional  stamp  necessary, 
on  the  ground  of  the  agreement,  with  the  clause,  containing  more  than 
1080  words.  [Martin,  B. — This  is  not  quite  that  case.  The  memo- 
randum here  is  merely  explanatory  of  the  original  agreement.]  The 
case  of  Weedon  v.  Woodbridge,  18  Jurist,  630,  n.,  is  precisely  in  point. 
There,  by  lease  between  W.  W.  and  C.  8.,  endorsed  on  a  prior  lease 
between  the  same  parties,  reciting,  that,  in  consideration  of  money  laid 
out  upon  the  premises  by  W.  W.,  0.  S.  had  agreed  to  pay  a  further 
rent,  it  was  witnessed,  that,  in  consideration  of  the  rent  reserved  by 
the  within  written  indenture,  and  of  the  covenants,  provisoes,  and 
agreements  therein  contained,  and  also  in  consideration  of  the  further 
yearly  rent,  W.  W.  demised  to  C.  S.  the  premises  for  the  residue  of 
the  term  granted  by  the  within  written  indenture,  subject  to  the  pro- 
visoes, covenants,  and  agreements  therein  contained,  yielding  the  rent 
in  addition  to  the  rent  reserved  by  the  same  indenture :  and  it  was  held, 
that  the  original  lease  did  not  require  an  additional  stamp,  on  account 
of  the  lease  endorsed  upon  it,  and  that  the  endorsed  lease  did  not 
require  a  progressive  duty  within  the  55  G.  3,  c.  184,  sched.  part  1, 
title  "Deed." 

*^711       *^'  ^^  ^^^  endorsed  memorandums  are  to  be  treated  as  a  sepa- 
^  rate  and  new  agreement,  then,  there  being  only  the  signature  of 
each  party  to  the  copy  in  the  hands  of  the  other,  the  two  formed  one 
agreement,  and  the  1/.  15«.  stamp  upon  one  was  sufficient. 

4.  The  subject-matter  of  the  agreement  did  not  appear  to  be  of  the 
value  of  20/. 

5.  There  clearly  could  be  no  necessity  for  calling  the  attesting- wit- 
nesses to  prove  the  agreement  executed  by  the  defendants.  [Parke,  B. 
— This  court  so  decided  on  the  former  occasion :  6  G.  B.  896  (E.  G.  L.  R. 
vol.  60).]  It  was  clearly  receivable  on  the  ground  of  its  being  an  admis- 
sion by  the  parties :  see  Dillon  v.  Grawley,  Sir  John  Holt,  299,  where 
Holt,  C.  J.,  says :  «» Gan  there  be  better  evidence  of  a  deed  than  to  own 
it,  and  recite  it  under  his  hand  and  seal  ?" 

J,  Brown  (with  whom  was  Sindmareh)^  for  the  defendant  Staines. — 
It  certa4nly  is  difficult  to  distinguish  the  cases  of  Attwood  v.  Small  and 
Weedon  v.  Woodbridge  from  the  present  case.  But  it  is  submitted  that 
they  were  not  well  decided.  The  former  has  not  escaped  the  censure 
of  Mr.  Tilsley, — no  mean  authority  upon  a  subject  of  this  sort.  See 
Tilsley  on  the  Stamp  Laws,  pp.  541,  542.  The  original  agreement 
here  clearly  is  incorporated  in  and  forms  part  of  the  memorandum ; 
consequently,  the  20s.  stamp  was  insufficient.  When  the  case  was 
before  this  court  upon  the  former  occasion,  the  court  say, — 6  G.  B. 
914  (E.  G.  L.  R.  vol.  60), — «  We  are  unanimously  of  opinion  that  the 
effect  of  the  memorandum  endorsed  upon  the  original  agreement  in  this 
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ease,  was,  to  incorporate  and  make  the  whole  one  new  agreement." 
[Parke,  B. — That  judgment  had  no  reference  to  the  agreement  being 
part  of  the  memorandum,  for  the  purpose  of  the  stamp-duty,  but  was 
merely  with  a  view  to  show  why  it  was  unnecessary  to  call  the  attest- 
ing *witnesse8  to  prove  the  agreement.]  The  court  cannot  hold  r^e-^a 
that  the  original  agreement  is  not  part  of  the  memorandum,  for  *- 
the  purpose  of  the  stamp,  without  holding  that  it  might  have  been  given 
in  evidence  even  if  it  was  never  stamped  at  all.  The  stamp-act  imposes 
a  duty  of  25«.  on  any  <<  Schedule,  inventory,  or  catalogue  of  any  lands, 
hereditaments,  or  heritable  subjects,  or  of  any  furniture,  fixtures,  or 
other  goods  or  effects,  or  containing  the  terms  and  conditions  of  any 
proposed  sale,  lease,  or  tack,  or  the  conditions  and  regulations  for  the 
cultivation  or  management  of  any  farm,  lands,  or  other  property  leased 
or  agreed  to  be  leased,  or  containing  any  other  matter  or  matters  of 
contract  or  stipulation  whatsoever,  which  shall  be  referred  to  in  or  by, 
and  be  intended  to  be  used  or  given  in  evidence  as  part  of,  or  as 
material  to,  any  agreement,  lease,  tack,  bond,  deed,  or  other  instru- 
ment charged  with  any  duty,  but  which  shall  be  separate  and  distinct 
from,  and  not  endorsed  on  or  annexed  to  such  agreement,  lease,  tack, 
bond,  deed,  or  other  instrument."  The  object  of  that  was,  to  prevent 
evasion  of  duty,  by  having  a  catalogue  of  clauses  in  a  separate  instru- 
ment. If  the  original  agreement  here  required  no  stamp  because  it  is 
not  endorsed  upon  or  annexed  to  the  memorandum,  it  escapes  duty 
under  title  <' schedule,"  because  it  is  not  a  separate  instrument.  That 
difficulty  can  only  be  obviated  by  holding  that  the  original  agreement 
and  the  memorandum  together  formed  one  new  agreement.  In  Veal  v. 
Nicholls,  1  M.  &  Rob.  248,  it  was  held  that  an  additional  stamp  was 
required  in  respect  of  an  inventory  referred  to  by  an  agreement,  though 
annexed  to  the  agreement  after  it  was  executed.  [Parke,  B. — ^Assum- 
ing the  whole  to  be  one  agreement,  a  duty  of  22.  15«.  has  been  paid.] 
The  35«.  stamp  was  used  up  and  exhausted  by  the  original  agreement : 
it  cannot,  therefore,  be  prayed  in  aid  of  the  deficient  stamp  upon  the 
^memorandum.  [Parke,  B. — It  does  not  appear  upon  the  re-  r^c^iro 
cord  when  the  stamp  was  affixed :  the  presumption,  unless  the  *- 
contrary  appears,  is,  that  everything  has  been  properly  done.  Must 
we  not  assume  that  the  paper  was  stamped  after  the  second  agreement 
was  executed?  In  that  case,  the  stamp  would  be  sufficient.]  The 
court  will  hardly  assume  that  the  parties  neglected  to  stamp  the  agree- 
ment within  the  proper  time.  [Wightman,  J. — Where  an  instrument 
is  not  required  by  law  to  be  stamped  within  a  particular  time  after  its 
execution,  the  court,  on  its  being  offered  in  evidence,  will  not  inquire 
when  the  stamp  was  affixed,  nor,  if  a  penalty  was  incurred,  whether  the 
proper  penalty  was  paid  on  the  stamping :  The  King  v.  The  Inhabitants 
of  Preston,  5  B.  &  Ad.  1028  (E.  C.  L.  R.  vol.  27.)]  The  defendants 
ought  not  to  be  prejudiced  by  such  an  omission  in  the  bill  of  excep- 
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tions :  if  necessary,  the  court  will  allow  it  to  be  amended.  [Pbe 
Curiam. — Not  to  aid  such  an  objection  as  this.]  In  Bacon  v.  Simp- 
son, 3  M.  &  W.  78,t  an  agreement  for  assigning  a  house,  provided  that 
either  party  making  default  should  pay  to  the  other  5002.  as  liquidated 
damages :  after  the  making  of  the  agreement,  but  before  the  day  for  its 
completion  arrived,  the  parties  agreed,  by  an  endorsement  on  the  former 
agreement,  to  enlarge  the  time  for  its  performance  for  a  few  days :  and 
it  was  held  that  this  amounted  to  a  fresh  agreement.(a) 
*5741  Orowder^  who  appeared  for  Dimsdale, — ^who  had  not  "^pleaded 
-'  non  assumpsit, — claimed  to  be  heard.  [Platt,  B. — ^Dimsdale 
has  admitted  the  contract  upon  the  record.  How  can  he  be  heard  to 
make  this  objection  7  Could  you  have  been  heard  upon  Staines's  de- 
murrer ?]  No.  But  this  is  a  different  case.  All  the  defendants  are 
equally  interested  in  the  judgment.  [Wiqhtman,  J. — If  Mr.  Brown 
had  waived  the  objection  at  the  trial,  could  you  have  insisted  upon  it?] 
Clearly.  [Wiqhtman,  J. — In  case  of  a  judgment  by  default,  you  could 
only  have  been  heard  for  the  purpose  of  cutting  down  the  damages. 
Parke,  B. — ^Protesting  that  you  ought  not  to  be  heard,  we  will  hear 
you.] 

Orowder  then  proceeded  to  argue  on  behalf  of  Dimsdale :  but  his 
argument  necessarily  resembled  that  urged  by  Brown. 

Bomlly  in  reply,  was  stopped  by  the  court. 

Parke,  B. — We  are  all  of  opinion  that  the  Lord  Chief  Justice  was 
wrong  in  putting  the  construction  he  did  upon  the  dicta  of  this  court 
when  this  case  was  before  us  in  1848,  and  that  there  must  again  be  a 
venire  de  novo.  The  principal  reliance  has  been  placed  upon  the  assump- 
tion that  the  court  upon  that  occasion  decided  that  the  original  agreement 
was  incorporated  with  the  memorandum,  and  that  the  two  together 
formed  one  agreement.  But,  if  the  argument  and  the  decision  be  closely 
looked  at,  it  will  be  evident  that  all  that  the  court  say,  is,  that  the  effect 
of  the  memorandum  was  to  recognise  and  refer  to  the  former  agreement, 
not  so  as  to  incorporate  it  for  all  purposes,  but  to  explain  and  render 
more  intelligible  the  meaning  of  the  parties.  None  of  the  court  intended 
to  say  anything  with  reference  to  the  stamp-act.  All  they  meant  to  lay 
^.-.^  down,  was,  that  the  memorandum  so  far  incorporated  the  ^former 
-'  agreement  as  to  render  it  unnecessary  to  prove  it  by  the  sub- 
scribing witness.  The  memorandum  consists  merely  of  a  declaration,  in 
the  first  place,  that  the  parties  are  not  to  be  jointly  liable,  as  they  pro- 
bably would  be  under  the  first  agreement,  and  secondly,  to  explain  for 
what  the  10002.  was  to  be  paid  to  the  plaintiffs, — ^not  for  foregoing  their 

(a)  In  Sneesum  9.  MMrshaU,  7  M.  A  W.  417,t  ui  agreement  for  the  iftle  of  a  houM  stated  that 
the  eale  waa  subject  to  the  covenants  set  forth  "  in  a  draft  lease  delivered  this  day :"  and  it  was 
held,  that,  in  caloalating  the  number  of  words,  with  reference  to  the  stamp  upon  the  agreement* 
the  covenants  in  the  lease  were  not  to  be  included;  and,  the  agreement  oontaining  less  than  lOSO 
words,  and  being  sUmped  with  a  20*.  stamp,  that  the  stamp  was  sufficient.  And  see  VoUana  v. 
Fletcher,  1  Ezob.  20.t 
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threatened  opposition  to  the  defendants'  bill  in  committee,  bat  for  the 
maps,  plans,  and  surveys.  If  we  look  at  the  memorandum  only,  which 
is  contained  in  the  same  sheet  of  paper  on  which  the  agreement  is 
written,  though  it  admits  the  former  agreement,  so  as  to  make  it  unne- 
cessary to  prove  it  in  the  usual  way ;  yet  we  have  two  decisions  showing 
that  it  does  not  so  incorporate  it  as  to  require  us  to  count  in  the  words 
of  such  former  agreement,  with  a  view  to  the  stamp*duty.  A  party 
cannot  be  made  to  pay  a  larger  duty,  unless  the  words  of  the  statute 
clearly  and  unequivocally  impose  upon  him  that  obligation.  The  language 
which  has  been  referred  to  embraces  only  those  matters  which  are 
endorsed  upon  the  agreement,  or  are  annexed  to  it  so  as  to  form  essen- 
tially part  of  it.  It  may  be  that  this  decision  may  give  occasion  for 
some  evasion  of  the  stamp-act :  but  that  we  cannot  help.  We  think  that 
this  memorandum  does  not  incorporate  the  original  agreement  at  all ;  but 
is  a  distinct  agreement  in  itself ;  and  that,  even  if  it  did  incorporate  the 
original  agreement,  there  is  no  clause  in  the  stamp-act  which  hits  the 
present  case.  We  are  therefore  of  opinion  that  the  memorandum  was 
properly  stamped,  and  consequently  that  there  must  be  a  venire  de  novo. 

Venire  de  novo. 


XHj:^ 


*THE   GREAT  NORTHERN    RAILWAY  COMPANY  ».  p^^- 
HARRISON  and  Others.    June  17.  >-  ^'^ 

A  contract  onder  seal  recited  that  the  defendants,  a  railway  company,  were  "  desiroos  of  being 
fopplied  with  S50,000  sleepen  of  Dantiic  or  Memel  timber.''  This  contract  was  based  upon  a 
ipecifloation,  prepared  by  iha  oonpany,  in  wbieh  it  was  stated,  that,  "the  nomber  of  sleepen 
required  onder  this  speeiiication  is,  350,000  j  one-half  lotU  have  to  be  delivered  in  1847,  and  the 
remainder  by  Midsummer,  1848;"  that  "the  deliveries  are  to  be  made  either  by  stacking  the 
sleepers  upon  a  wharf,  or  properly  loading  them  into  a  boat  or  barge  or  other  Teasel,  aa  menf 
he  directed  6y  the  retideni  engineer,'^  and  that  the  payments  were  to  be  made  npoo  the  engineer 
certifying  the  due  delivery  of  each  cargo. 

By  the  contract,  the  plaintiffs  covenanted  to  supply  the  company  with  350,000  sleepers  of  the 
quality  and  description  mentioned,  and  to  deliver  them  within  the  times  mentioned  in  the 
specification,  "  as  and  when,  and  in  such  quantities,  and  in  such  manner,  as  the  engineer  of 
the  company  should,  by  order  or  requisition  in  writing,  from  time  to  time,  within  the  period 
limited  by  the  specification,  direct  or  require."  The  engineer  was  to  be  at  liberty,  at  any 
time  before  the  complete  ezeontion  of  the  contract  "  by  the  delivery  of  the  whole  number  of 
350,000  sleepers,"  to  alter  their  sise,  form,  or  construction,  or  to  vary  the  times  of  delivery  "  of 
any  of  the  said  sleepers  which  should  not  then  have  been  delivered."  And  (he  defendants,  In 
consideration  of  the  premises,  covenanted  to  pay  to  tbo  plaintlib,  "for  or  in  respect  of  the 
said  sleepers  hereinbefore  contracted  to  be  supplied,"  a  certain  price,  upon  their  engineer 
certifying  the  due  delivery  of  each  cargo.  And  it  was  further  agreed  that  2000/.  of  the  price 
should  be  retained  by  the  company  until  two  months  after  their  engineer  should  have  certified 
that  "the  whole  of  the  said  350,000  sleepen  hereinbefore  agreed  to  be  supplied  by  the  laid 
contractors,  shall  have  been  supplied :" — 

Beld,  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the  court  below, — that  this  was  a 
positive  contract  by  the  plaintiffs  to  supply,  and  by  the  defendants  to  take  and  to  pay  for,  the 
whole  number  of  850,000  sleepers ;  and  that  the  plaintiffs  were  entitled  to  the  notice  of  the 
times  when  the  sleepers  would  be  required. 

The  third  plea  traversed  an  averment  in  the  declaration  that  the  defendants  had  notiee  ths^  the 
plaintiffs  were  ready  and  willing  to  supply  the  sleepers,  and  aUeged  that  the  defendants  had 

•  ni. 
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no  notice  of  any  sleepen  being  ready  for  them  at  the  port  ■  "  delivery : — Held,  that  the  allega- 
tion of  readiness  and  willingness  was  nnneeessary,  for,  that  the  plaintiffs  were  not  bonnd  to 
deliver  until  they  received  tiae  orders  or  directions  of  the  company's  engineer;  and,  conse- 
gently,  tbat» — ^the  jnry  having  found  that  issue  for  the  defendants, — ^the  plaintiffs  were 
entitled  to  Judgment  son  obstante  verdioto  thereon. 

This  was  an  action  of  covenant  brought  by  Messrs.  Harrison  &  Co., 
the  plaintiffs  below,  against  The  Great  Northern  Railway  Company, 
upon  the  following  contract,  under  seal : — 

<<Thi8  indenture,  made  the  12th  of  February,  1847,  between  The  Great 
Northern  Railway  Company  of  the  one  part,  and  John  Crowther  Met* 
calf  Harrison,  Charles  Harrison,  and  Stephen  West,  of  the  town  of 
Kingston-upon-Hull,  and  Richard  Harrison  and  William  Singleton,  of 
Leeds,  in  the  county  of  York,  timber  merchants,  trading  at  the  borough 
i^r:yjfT-i  of  Kingston-upon-HuU  ^aforesaid,  under  the  style  or  firm  of 
^  Messrs.  R.  &  J.  Harrison,  and  at  Leeds  aforesaid,  under  the  style 
or  firm  of  Messrs.  Harrison  &  Singleton,  who  are  hereafter  called  'the 
contractors,'  of  the  other  part : 

<<  Whereas  the  said  company  are  desirous  of  being  supplied  with 
850,000  sleepers  of  Dantzic  or  Memel  timber :  And  whereas  the  par- 
ticular size  and  description  of  the  said  sleepers  are  set  forth  in  the 
specification  hereunto  annexed,  or  hereunder  written,  and  in  certain 
drawings  therein  referred  to ;  and  in  the  same  specification  are  also  set 
forth  the  several  times  within  which,  and  the  port  at  which,  the  same 
sleepers  will  be  required  to  be  delivered:  And  whereas  the  said  con- 
tractors are  willing  to  supply  the  said  company  with  the  said  850,000 
>sleepers,  upon  the  terms  mentioned  in  the  said  specification,  and  in  the 
tender  of  the  said  contractors,  a  copy  of  which  is  hereunder  written, 
and  to  enter  into  the  several  covenants  and  agreements  hereinafter  con- 
tained :  Now,  this  indenture  witnesseth,  that,  in  consideration  of  the 
covenants  and  agreements  hereinafter  contained  on  the  part  of  the  said 
company  to  be  observed  and  performed,  they  the  said  plaintiffs  do 
hereby,  for  themselves  jointly,  and  each  of  them  as  a  separate  covenant 
doth  hereby  for  himself  severally,  and  for  his  heirs,  executors,  and 
administrators,  covenant  and  contract  with  The  Great  Northern  Rail- 
way Company,  in  manner  following,  that  is  to  say,  that  they  the  said 
contractors,  their  executors,  administrators,  or  assigns  (such  assigns  to 
be  approved  of  by  or  on  behalf  of  the  said  company,  as  hereinafter 
required),  some  or  one  of  them,  shall  and  will,  within  the  times  and  at 
the  place  mentioned  in  the  said  specification,  as  and  when,  and  in  such 
quantities,  and  in  such  manner,  as  Joseph  Cubitt,  Esq.,  or  John  Miller, 
Esq.,  or  other  the  principal  engineer,  or  one  of  the  principal  engineers 
for  the  time  being  of  the  said  company,  shall,  by  order  or  requisition  in 
writing  under  his  hand,  from  time  to  time,  or  any  time  within  the  period 
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limited  in  *and  by  such  specification,  direct  or  require,  furnish 


and  supply  the  said  company  with  850,000  sleepers  of  Dantzic 
or  Memel  timber;   that  such  sleepers  shall  be  of  such  description, 
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quality,  manufacture,  and  size,  and  of  such  form  and  construction,  as 
are  mentioned  in  the  said  specification,  and  to  be  equal  in  all  respects 
to  the  specimens  deposited  with  the  said  Joseph  Cubitt,  and  now 
lying,  &c. :  That,  in  case  the  said  Joseph  Cubitt,  or  the  said  John 
Miller,  or  other  the  principal  engineer,  or  any  one  of  the  principal 
engineers  for  the  time  being  of  the  said  company,  shall,  at  any  time 
before  the  complete  execution  of  this  contract  by  the  delivery  of  the 
whole  number  of  350,000  sleepers,  be  desirous  of  altering  the  size, 
form  or  construction  of,  or  of  changing  or  varying  the  times  of  delivery 
of  any  of  the  said  sleepers  which  shall  not  then  have  been  delivered, 
he  shall  be  at  liberty  so  to  do,  and  then  and  in  such  case  a  propor- 
tionate and  fair  alteration  shall  be  made  in  the  price  to  be  paid  for  the 
sleepers,  the  size  or  form  or  construction  of  which  shall  be  so  required 
to  be  altered,  or  the  times  of  the  delivery  of  which  shall  be  so  changed 
or  varied,  either  by  increasing  or  diminishing,  as  the  case  may  be, 
the  price  hereinafter  agreed  to  be  paid  for  each  sleeper  supplied  by  the 
said  contractors ;  and  it  shall  be  lawful  for  the  engineer  of  the  said 
company  by  whom  such  alteration  or  change  shall  be  required  to  be 
made,  to  settle  whether  any  alteration  in  price  shall  be  made,  and  if 
80,  to  what  extent ;  provided  always,  that,  in  considering  the  question 
of  such  alteration  of  price,  care  shall  be  taken  that  the  contractors 
shall  derive  the  same  proportionate  amount  of  profit  as  they  would  have 
had  if  no  such  alteration  as  aforesaid  had  been  required  to  be  made : 
That,  if  any  of  the  sleepers  delivered  by  the  said  contractors  in  pur- 
suance of  their  contract,  shall,  in  the  opinion  of  the  said  Joseph 
Cubitt,  or  the  said  John  Miller,  or  other  the  principal  engineer  or 
any  one  of  the  principal  engineers  for  the  time  being  of  the  same 
'^company,  be  unsound  or  of  inferior  quality,  or  shall  not  agree  j.^f-prq 
in  all  respects  with  the  said  specification  and  with  the  specimens  ^ 
hereinbefore  referred  to,  or,  as  the  case  may  be,  with  the  order  or 
requisition  of  any  such  engineer  as  aforesaid,  under  the  provisions  for 
that  purpose  hereinbefore  contained,  it  shall  be  lawful  for  the  said 
Joseph  Cubitt  or  the  said  John  Miller,  or  for  other  the  principal  engi- 
neer for  the  time  being  of  the  said  company,  to  reject  the  same,  and, 
by  a  notice  in  writing  under  his  band,  to  be  delivered  to  the  said  con* 
tractors,  or  any  or  either  of  them,  or  their  or  his  executors,  adminis- 
trators, or  assigns,  or  left  at  or  sent  by  post  directed  to  the  last  known 
place  or  places  of  abode  in  England  of  the  said  contractors,  or  any  or 
either  of  them,  or  his  or  their  executors,  administrators,  or  assigns,  to 
require  the  said  contractors,  their  executors,  administrators,  &c.,  at 
their  own  expense,  to  remove  or  take  away  the  same,  and  to  supply  an 
equal  number  of  others  in  their  place  or  stead,  of  the  quality,  dimen- 
sions, and  kind  required  by  the  said  specification,  or  by  such  order  or 
requisition  as  aforesaid,  within  such  period  as  shall  by  such  notice  be 
from  time  to  time  appointed  or  limited :  That,  in  case  the  said  con- 
VOL.  xn. — 50 
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tractors,  their  executors,  administrators,  or  assigns,  shall  refuse  or  fail 
or  neglect  to  deliver  to  the  said  company,  at  the  place  where,  and  on 
or  before  the  days  or  times  at  which,  the  said  Joseph  Gubitt,  or  John 
Miller,  or  other  the  principal  engineer,  or  any  one  of  the  principal 
engineers  for  the  time  being  of  the  company,  shall  have  required  the 
same  to  be  delivered  as  hereinbefore  mentioned,  the  required  number 
of  sleepers,  of  such  size,  form,  construction,  and  quality  as  are  herein- 
before stipulated  for,  or,  as  the  case  may  be,  of  such  other  size,  form, 
construction,  and  quality  as  may  be  required  by  any  of  the  principal 
engineers  for  the  time  being  of  the  said  company,  under  the  power  for 
that  purpose  hereinbefore  contained,  or  shall  refuse  or  fail  or  neglect, 
when  required  so  to  do  by  such  notice  as  aforesaid,  to  remove  and  take 
away  any  sleepers  which  '^shall  have  been  rejected  by  any  of  the 
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principal  engineers  for  the  time  being  of  the  company,  and  in 


their  place  or  stead  to  substitute  a  like  number  of  sleepers  of  proper 
form,  size,  construction,  and  quality,  to  the  satisfaction  of  the  said 
Joseph  Cubitt,  or  the  said  John  Miller,  or  other  the  principal  engineer 
or  one  of  the  principal  engineers  for  the  time  being,  of  the  said  com- 
pany ;  then,  and  in  every  of  such  cases,  it  shall  be  lawful  for  the  said 
company,  or  their  agents,  from  time  to  time,  at  the  costs  and  expense 
of  the  said  contractors,  their  executors,  administrators,  or  assigns,  to 
purchase  and  provide  such  number  of  sleepers  of  like  size,  construction, 
and  quality  as  aforesaid,  as  will  make  up  the  full  number  hereinbefore 
agreed  to  be  supplied  by  the  said  contractors,  their  executors,  adminis-  ^ 
trators,  or  assigns,  and  also  from  time  to  time  to  supply  the  place  of 
such  sleepers  as  shall  have  been  rejected  as  aforesaid,  and  whose  place 
or  places  shall  not  have  been  supplied  by  the  said  contractors,  their 
executors,  &o.,  and  also  after  one  month's  notice  to  the  said  contractors^ 
to  remove  such  rejected  sleepers  as  shall  not  have  been  taken  away  by 
the  said  contractors,  their  executors,  &c.,  to  such  place  or  places  as 
the  said  company  or  their  agents  may  from  time  to  time  think  proper, 
without  any  liability  on  the  part  of  the  said  company  or  their  agents 
for  any  loss  or  damage  which  may  thereby  happen  to  such  sleepers,  either 
from  the  manner  of  removal  or  the  insecurity  of  the  place  to  which  the 
same  shall  be  removed,  or  from  any  other  cause  whatever :  That,  when 
and  so  often  as  the  said  company  shall  from  any  such  cause  as  afore- 
said, have  been  compelled  to  purchase  any  sleepers,  it  shall  be  lawful 
for  any  of  the  principal  engineers  for  the  time  being  of  the  said  com- 
pany to  certify  under  his  hand  the  amount  of  such  purchase-money,  and 
also  the  amount  of  the  costs  and  value  of  the  damage  which  the  said  com- 
pany may  have  been  put  to  or  have  sustained  by  such  refusal,  failure,  or 
delay  on  the  part  of  the  said  contractors,  their  executors,  &c.,  to  fulfil  this 
^contract,  or  any  part  thereof,  and  it  shall  be  lawful  for  the  said 
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company  from  time  to  time  to  deduct  the  amount  of  such  pur- 


chase-money, costs,  and  damages,  when  so  certified  as  aforesaid,  out  of 
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or  from  anj  moneys  which  shall  he  then  due,  or  may  thereafter  become 
dae,  from  the  said  company  to  the  said  contractors,  their  executors, 
&c.,  under  or  by  virtue  of  these  presents ;  and,  in  case  the  sum  or  sums 
80  authorized  to  be  deducted  as  aforesaid  shall  exceed  the  amount  of 
money  payable  to  the  said  contractors,  their  executors,  &o.,  as  afore- 
said, then  and  in  every  such  case  the  said  contractors,  their  executors, 
&c.,  shall  and  will,  on  demand  by  the  said  company,  pay  the  excess  of 
such  purchase-money,  costs,  and  damages,  unto  the  said  company: 
That,  in  case  the  said  contractors,  their  executors,  &c.,  shall  not  regu- 
larly deliver  the  said  sleepers  in  such  quantities  and  at  such  times  and 
place  as  are  or  is  herein  agreed  upon,  to  the  satisfaction  of  the  said 
Joseph  Gubitt,  or  of  the  said  John  Miller,  or  of  other  the  said  princi- 
pal engineer,  or  any  one  of  the  principal  engineers  for  the  time  being 
of  the  said  company,  according  to  this  contract,  or  shall  from  any  cause 
whatsoever  other  than  the  acts  of  the  said  company,  their  ofScers,  en- 
gineers, or  authorized  agents,  be  prevented  from  makmg  such  delivery 
or  deliveries  as  aforesaid,  according  to  this  present  contract,  and  if 
such  default,  impediment,  or  delay  shall  continue  for  the  space  of  fif- 
teen days  next  after  notice  in  writing,  signed  by  the  secretary  of  the 
said  company,  or  by  the  said  Joseph  Cubitt  or  the  said  John  Miller,  or 
by  other  the  principal  engineer,  or  by  any  one  of  the  principal  engi- 
neers for  the  time  being  of  the  said  company,  requiring  them  to  put  an 
end  to  such  default,  impediment,  or  delay,  shall  have  been  given  to  the 
said  contractors,  or  any  or  either  of  them,  or  to  their  or  his  executors, 
&c.,  or  left  for  or  sent  by  post  directed  to  them,  or  any  or  either  of 
them,  at  their  or  any  or  either  of  their  usual  or  last  known  place  or 
places  of  *abode  in  England,  or,  if  they,  the  said  contractors,  r^^P^n 
before  the  completion  of  this  contract,  shall  be  declared  bank-  '- 
rupt  or  insolvent,  then  and  in  any  of  such  cases  it  shall  be  lawful  for 
the  said  company,  if  and  as  they  shall  think  proper,  by  writing  under 
the  hand  of  the  secretary  of  the  company,  to  be  delivered  to  the  said 
contractors  or  any  or  either  of  them  or  their  or  his  executors,  &c., 
absolutely  to  determine  this  contract ;  and,  in  such  case,  all  the  moneys 
due  from  the  said  company  to  the  said  contractors,  but  which  according 
to  the  agreements  herein  contained  shall  not  have  been  actually  paid 
to  them  in  possession,  and  all  moneys  which  otherwise  would  have 
become  payable  to  them  thereafter  from  the  said  company,  shall  be  held 
and  retained  by  the  said  company,  and  be  applied  in  payment  to  them 
of  all  costs,  damages,  and  expenses  which,  in  the  judgment  of  the  said 
Joseph  Cubitt,  or  of  the  said  John  Miller,  or  of  the  principal  engineer 
or  any  one  of  the  principal  engineers  for  the  time  being  of  the  said 
company,  they  shall  actually  sustain  or  be  put  to  by  reason  of  the 
default  of  the  said  contractors :  That,  if  the  moneys  so  retained  by  the 
said  company  under  the  last  foregoing  agreement  shall  be  insufficient 
to  discharge  the  expense  of  providing  all  such  sleepers  as  shall  have 


M2  GREAT  N.  RAILWAY  CO.  v.  HARRISON.    Ex.  Ch.  T.  V.  1852. 


been  so  neglected  to  be  supplied  by  the  said  contractors,  and  to  indem- 
nify the  said  company  against  all  such  costs,  damages,  and  expenses  as 
aforesaid,  then  the  said  contractors,  their  executors,  &c.,  shall  and  will 
make  good  and  pay  to  the  said  company,  such  deficiency,  on  demand : 
That,  if  the  moneys  so  retained  shall  be  more  than  sufficient  fully 
to  indemnify  the  said  company  in  manner  aforesaid,  then  and  in 
such  case  the  surplus  thereof  shall  be  paid  over  by  them  to  the  said 
contractors,  their  executors,  &c. :  That  all  such  forfeitures,  penal 
sums,  and  reservations  as  are  herein,  eventually  or  otherwise,  reserved 
or  agreed  to  be  paid  or  made  respectively  to  the  said  company, 
^-^o-i  *are  stipulated  and  intended  to  be  specifically  rendered  to  or 

-'  retained  by  them  in  the  nature  of  liquidated  damages ;  and  that 
no  relief  against  the  same  forfeitures  or  reservations  shall  be  sought  in 
any  court  of  law  or  equity  ;  and  these  presents  shall  or  may  be  pleaded 
in  bar  to  any  such  relief,  or  application  for  the  same :  That  the  said 
contractors,  their  executors  or  administrators,  shall  not,  nor  will,  unless 
with  the  previous  consent  of  the  said  company,  signified  in  writing 
under  the  hand  of  the  secretary  of  the  said  company,  assign,  transfer, 
or  sublet  the  contract  hereby  entered  into,  or  any  part  thereof;  and 
that  no  such  contract  shall  be  valid,  unless  it  contains  the  names  or 
name  of  the  persons  or  person  to  whom  such  assignment,  transfer,  or 
subletting,  is  proposed  to  be  made,  and  also  the  number  of  sleepers  to 
be  by  such  person  or  persons  supplied ;  and  that  no  such  sub-contract 
or  assignment,  with  or  without  the  consent  of  the  said  company,  shall 
exonerate  the  said  contractors,  their  heirs,  executors,  or  administrators, 
from  their  respective  liability  under  these  presents  for  the  due  perform- 
ance of  all  the  matters  herein  comprised ;  and  such  liability  shall  con- 
tinue unaffected  by  any  such  subletting  or  assignment:  And  this 
indenture  further  witnesseth,  that,  in  consideration  of  the  premises, 
and  of  the  covenants  and  agreements  hereinbefore  contained  on  the 
part  of  the  said  contractors  to  be  observed  and  performed,  the  said 
Oreat  Northern  Railway  Company  do  hereby  covenant  and  agree  with 
the  said  contractors,  their  executors,  &c.,  that  they  the  said  company 
shall  and  will  pay  to  the  said  contractors,  their  executors,  &c.,  for  or 
in  respect  of  the  said  sleepers  hereinbefore  contracted  to  be  supplied, 
the  price  of  4«.  8<2.  per  sleeper,  at  the  times  and  in  manner  hereinafter 
mentioned,  that  is  to  say,  that,  when  and  as  often  as  the  said  Joseph 
Cubitt  or  John  Miller,  or  other  the  principal  engineer,  or  one  of  the 
i^f-QAn  principal  engineers  for  the  time  being  of  the  said  *company, 

^  shall  have  certified,  in  the  manner  hereinafter  mentioned,  that 
a  cargo  of  sleepers  to  an  amount  or  value  stated  in  such  certificate  has 
been  delivered,  and  that  the  sum  stated  in  such  certificate  as  the  amount 
or  value  of  such  sleepers  is  due  and' owing  to  the  said  contractors,  and 
no  deductions  are  to  be  made  therefrom  on  account  or  in  respect  of  the 
several  sums  of  money  hereinbefore  authorized  to  be  deducted  from  the 
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sums  payable  to  them  by  the  said  company,  then  the  said  company  shall 
and  will  forthwith  pay  unto  the  said  contractors,  their  executors,  &c., 
the  sum  stated  in  such  certificate  as  the  amount  or  value  of  such  sleep- 
ers ;  or,  in  case  any  deductions  are  to  be  made  therefrom,  then  so  much 
thereof  as  may  be  due  and  owing  to  them  after  such  deductions  shall 
have  been  made :  And  it  is  hereby  further  agreed  that  each  delivery  or 
cargo  of  sleepers  shall  be  examined  by  the  resident  engineers  of  the 
company,  or  other  the  parties  who  may  be  appointed  by  the  said  com- 
pany for  that  purpose,  who  shall  certify  the  number  thereof  which  are 
in  accordance  with  the  true  intent  and  meaning  of  the  said  specifica- 
tion, and  of  thb  contract ;  and,  when  such  certificate  shall  have  been 
countersigned  by  the  said  Joseph  Cubitt  or  the  said  John  Miller,  or 
by  other  the  principal  engineers  for  the  time  being  of  the  said  com- 
pany, the  said  contractors,  their  executors,  &c.,  shall  be  entitled  to 
receive  from  the  said  company,  within  one  calendar  month  from 
the  time  of  the  delivery  of  each  cargo,  the  amount  of  the  moneys 
payable  to  them  in  respect  thereof,  according  to  the  agreements 
herein  contained:  Provided  always,  that  the  said  sleepers  shall  not 
be  deemed  to  have  been  duly  supplied,  nor  shall  the  said  contractors, 
their  executors,  &c.,  be  entitled  to  receive  payment  for  the  same 
in  manner  aforesaid,  unless  the  same  shall  have  been  supplied  in  all 
respects  according  to  the  forms  and  requirements  of  the  said  specifica- 
tion, and  of  this  contract,  and  shall  have  been  certified  by  the  said 
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"^resident  engineer  to  have  been  so  supplied,  and  his  certificate 
thereof  shall  have  been  countersigned  in  manner  aforesaid :  Pro- 
vided always,  and  it  is  hereby  agreed  and  declared  between  and  by  the 
said  parties  hereto,  and  the  said  plaintiffs  (naming  them)  do,  and  each 
of  them  doth,  hereby  consent  and  agree,  notwithstanding  the  covenants 
hereinbefore  contained  for  payment  by  the  said  company  of  the  full 
amount  due  to  the  said  contractors,  for  sleepers  delivered,  within  one 
calendar  month  from  the  delivery  thereof,  that  no  sum  of  money  shall 
be  claimed  by  or  received  by  them  on  account  of  the  sleepers  so  sup- 
plied, until  sleepers  above  the  value  of  2000/.  shall  have  been  delivered 
to  and  certified  to  have  been  received  by  the  said  company ;  and  that, 
as  soon  as  sleepers  to  the  amount  or  value  of  20002.  shall  have  been  so 
delivered  to  and  certified  to  be  received  by  the  said  company,  such  sum 
of  2000/.  shall  not  be  paid  to  the  said  contractors,  but  shall  be  retained 
by  the  said  company,  without  interest,  and  the  excess  only  of  the  value 
of  the  sleepers  supplied  over  and  above  the  sum  of  2000/.  shall  be  from 
time  to  time  paid  to  the  said  contractors ;  it  being  the  intention  of  the 
parties  hereto  that  the  payment  to  the  said  contractors  on  account  of 
the  sleepers  supplied  by  them  under  this  contract  shall  always  fall  short 
of,  and  be  less  by  2000/.  than,  the  sum  actually  due  to  them  on  account 
thereof, — to  the  end  and  intent  that  the  said  company  may  always  have 
in  their  hands  the  sum  of  2000/.,  for  the  purpose  of  securing  the  due 

2L 
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performance  of  this  contract,  and  the  payment  of  the  several  snms 
which  maj  be  due  to  the  said  company  by  the  said  contractors,  their 
ezecators,  &c.,  under  or  by  virtue  of  the  provisions  of  these  presents : 
And  it  is  hereby  further  agreed,  that,  within  two  calendar  months  after 
the  whole  of  the  said  850,000  sleepers  hereinbefore  agreed  to  be  sup- 
plied by  the  said  contractors  shall  have  been  supplied,  and  a  certificate 
*5861  ^^^^^^^  ^^^^^  ^^^®  ^^^^  signed  by  the  said  Joseph  *Cttbitt,  or 

-'  the  said  John  Miller,  or  by  the  principal  engineer,  or  any  one 
of  the  principal  engineers  for  the  time  being  of  the  said  company,  and 
all  demands  between  the  said  company  and  the  said  contractors,  their 
executors,  &c.,  shall  have  been  finally  settled  and  adjusted,  the  said 
sum  of  20002.  so  agreed  to  be  retained  by  the  said  company  for  the 
purposes  aforesaid,  or  so  much  thereof  as  may  then  remain  due  and 
owing  to  the  said  contractors,  their  executors,  &c.,  by  the  said  company, 
shall  be  paid  over  to  them  by  the  said  company:  Provided,  nevertheless, 
that  neither  the  certificate  of  the  engineer  of  the  said  company  declar- 
ing the  sums  owing  to  the  said  contractors,  their  executors,  &c.,  from 
time  to  time,  nor  the  payment  of  the  said  sum  of  20002.,  or  the  balance 
thereof,  shall  operate  to  release  them  from  their  liability  to  remove  and 
carry  away  any  sleepers  supplied  by  them,  which  may  have  been  pre- 
viously rejected  on  the  behalf  of  the  said  company,  and  to  supply  other 
sleepers  in  their  place  or  stead :  And  it  is  hereby  further  agreed,  that, 
in  case,  and  so  often  as,  any  dispute  shall  arise  between  the  said  com- 
pany and  the  said  contractors,  their  executors,  &c.,  concerning  or 
relating  to  the  said  sleepers  hereby  contracted  for,  or  any  of  them,  or 
to  any  covenant,  engagement,  matter,  or  thing  herein  contained,  the 
subject  of  every  such  dispute  shall  be  referred  to  the  decision  of  the 
said  Joseph  Cubitt  or  John  Miller,  or  other  the  principal  engineer,  or 
any  of  the  principal  engineers  for  the  time  being  of  the  said  company, 
at  the  option  of  the  said  company,  whose  decision  and  determination 
shall  be  final  and  conclusive  and  binding  upon  all  parties :  And  it  is 
hereby  further  agreed,  that,  when  and  as  often  as  any  cargo  or  quantity 
of  sleepers  shall  have  been  delivered  as  aforesaid  by  the  said  contract- 
ors, and  shall  have  been  examined  by  some  resident  engineer  of  the 
company  or  other  the  parties  who  may  be  appointed  by  the  said  com- 
*5S71  f^^7  ^^^  ^^^^  purpose,  and  who  shall  have  certified  the  '^number 

-^  thereof  which  are  in  accordance  with  the  true  intent  and  meaning 
of  the  said  specification  and  this  contract,  the  same  and  every  of  them, 
and  every  part  thereof,  shall,  immediately  after  the  signing  of  such 
certificate,  and  notwithstanding  the  same  shall  not  have  been  counter- 
signed by  one  of  the  principal  engineers  of  the  said  company,  be  and 
be  considered  to  remain  at  the  sole  risk  and  expense  of  the  said  com- 
pany in  all  respects :  And,  lastly,  it  is  hereby  agreed  that  the  costs, 
charges,  and  expenses  attending  the  preparation  and  execution  of  this 
contract,  and  of  a  bond  to  be  entered  into  by  the  said  contractors  for 
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the  duo  and  complete  performance  of  the  several  covenants,  conditions, 
and  agreements  herein  contained,  and  on  their  part  and  behalf  to  be 
observed  and  performed,  shall  be  borne  and  paid,  in  equal  proportions, 
bj  the  said  contractors,  their  executors,  &c.,  and  the  said  company. 

The  specification  contained  the  following,  among  other,  provisions : — 
**  The  number  of  sleepers  required  under  this  specification,  is  350,000. 
One-half  will  have  to  be  delivered  in  1847,  and  the  remainder  by  Mid- 
summer, 1848.  The  port  at  which  the  deliveries  will  have  to  be  made, 
is,  Goole.  [Then  followed  a  description  of  the  sleepers,  and  a  drawing.] 
All  sleepers  which  in  the  judgment  of  Mr.  Joseph  Gubitt  or  Mr.  John 
Miller,  engineers  to  The  Great  Northern  Railway  Company,  are  in  any 
respect  inferior  to  the  above  specification,  will  be  rejected,  and  their 
amount  deducted  from  the  payments.  Each  delivery  or  cargo  of  sleepers 
will  be  examined  by  the  resident  engineers  or  other  parties  appointed  for 
the  purpose ;  and  they  will  certify  the  number  thereof  which  are  in  ac- 
cordance with  the  true  intent  and  meaning  of  this  specification ;  and  pay- 
ment will  be  made  on  their  certificates,  countersigned  either  by  Mr. 
Joseph  Cubitt  or  Mr.  John  Miller,  according  to  the  districts  to  which 
the  respective  deliveries  *appertain.  The  deliveries .  are  to  be  rjiccoo 
made  either  by  stacking  the  sleepers  upon  a  wharf,  or  properly  '- 
loading  them  into  a  boat  or  barge  or  other  vessel,  as  may  be  directed  by 
the  resident  engineer ;  and  all  labour  and  expense  of  all  kind  incurred 
in  so  stacking  them  upon  the  wharf,  or  loading  them  into  a  boat,  barge, 
or  vessel  as  aforesaid,  to  be  paid  for  by  the  contractors.  Payments  will 
be  made  monthly,  within  one  month  of  the  date  of  the  engineer's  certi- 
ficate of  each  cargo,  after  sleepers  to  the  amount  of  5000Z.  shall  have 
been  delivered  and  certified ;  which  sum  of  5000Z.  shall  remain  in  the 
hands  of  the  company,  without  interest,  as  a  guarantee  for  the  due  and 
proper  performance  of  the  contract,  until  two  months  after  date  of  cer- 
tificate by  the  engineer  that  the  said  contract  is  completed,  and  to  his 
satisfaction ;  and,  should  the  contractor  refuse  to  execute  his  contract  in 
accordance  with  all  the  terms  and  conditions  herein  specified,  the  said 
sum  of  50007.  shall  become  forfeit  to  the  company.  Tenders  are  to  be 
made  at  a  price  per  sleeper,  which  price  is  to  include  every  expense 
whatever  attendant  on  the  supply,  delivery,  stacking,  or  stowing  of  the 
sleepers,  except  dues  and  wharfage  at  the  ports  where  the  deliveries  are 
made.  The  party  whose  tender  may  be  accepted,  will  be  required  to 
execute  a  regular  contract  and  bond  prepared  by  the  company's  solicitor, 
embodying  the  terms  and  conditions  herein  specified,  for  the  due  per- 
formance of  his  contract ;  the  expenses  of  preparing  such  contract  and 
bond  to  be  borne  equally  by  the  two  contracting  parties." 

The  ^*  tender"  was  contained  in  a  letter  addressed  by  the  plaintiffs  to 
the  secretary  of  the  company,  in  which  was  the  following  passage, — 
"We  now  beg  leave  to  hand  you  a  contract  for  the  200,000  sleepers 
which  your  company  have  agreed  to  take;  and,  in  reference  to  a  further 
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quantity  delivered  at  Goole,  we  will  undertake  to  supply  800,000  or  as 
i^f-QQ-t  many  more  as  you  '''may  want  to  complete  your  line,  at  the  same 

^  price,  4».  Sd.  each." 
The  declaration,  after  averring  the  identity  of  the  documents  set  out, 
and  of  the  contracting  parties,  alleged, — that,  after  the  making  of  the 
said  indenture,  and  before  this  suit,  the  year  of  our  Lord  1847,  and 
Midsummer  in  the  year  of  our  Lord  1848,  elapsed  and  expired:  That, 
as  to  the  said  half  of  the  said  sleepers,  to  wit,  175,000  thereof,  covenanted 
as  aforesaid  to  be  delivered  in  the  year  1847,  the  plaintiffs  had  always 
fulfilled  all  things  in  the  said  indenture  contained  on  their  part  to  be 
fulfilled  in  respect  of  the  said  half  of  the  said  sleepers  to  be  delivered 
in  the  year  1847,  except  so  far  as  they  were  prevented  by  the  defend- 
ants and  their  engineers  as  thereinafter  mentioned:  that,  as  to  the  said 
half  of  the  said  sleepers,  to  wit,  175,000  thereof,  to  be  delivered  in  the 
year  1847,  they  were  always  ready  and  willing,  within  the  time  and  at 
the  place  mentioned  in  the  said  specification  for  the  delivery  of  the 
said  half  of  the  said  sleepers,  to  wit,  during  the  said  year  1847,  at 
Goole,  as  and  when,  and  in  such  quantities,  and  in  such  manner,  as  the 
said  Joseph  Gubitt  or  the  said  John  Miller,  or  other  the  principal  engi- 
neer or  one  of  the  principal  engineers  for  the  time  being  of  the  said 
company,  should,  by  order  or  requisition  in  writing  under  his  hand, 
from  time  to  time,  or  at  any  time  within  the  period  limited  in  that 
behalf  in  and  by  the  said  specification,  direct  or  require,  to  furnish  and 
supply  the  defendants  with  the  said  half  of  the  said  sleepers,  of  IWntsic 
or  Memel  timber,  of  such  description,  quality,  manufacture,  and  size,  and 
of  such  form  and  construction,  as  were  mentioned  in  the  said  specification, 
and  to  be  equal  in  all  respects  to  the  said  specimens  in  the  said  inden* 
ture  in  that  behalf  mentioned,  and  in  all  respects  according  to  the  said 
indenture ;  and  that  the  said  year  1847  elapsed  before  this  suit :  Yet  that 
^.q^-.  the  said  Joseph  Cubitt  "^did  not,  nor  did  the  said  John  Miller,  or 

^  any  other  principal  engineer  or  engineers  of  the  said  company, 
in  or  during  the  said  year  1847,  or  at  any  time,  make  or  give  to  the 
plaintiffs,  or  either  of  them,  any  order  or  requisition  in  writing  under 
his  or  their  hands,  touching  or  concerning  the  ^aid  half  of  the  said 
sleepers  to  be  delivered  as  aforesaid  in  the  said  year  1847,  or  any  part 
thereof,  or  the  delivery  thereof,  or  any  part  thereof,  or  the  manner, 
time,  or  quantity  in  which  the  said  half  of  the  said  sleepers,  or  any  part 
thereof,  was  to  be  delivered ;  whereby  the  plaintiffs  were  wholly  deprived 
of  the  gains  and  profits  which  they  might  and  otherwise  would  have 
made  by  the  delivery  of  and  payment  for  the  said  half  of  the  said 
sleepers  according  to  the  said  indenture,  to  wit,  20,000^ :  That,  as  to 
the  remainder  of  the  said  sleepers,  to  wit,  175,000  thereof,  covenanted 
as  aforesaid  to  be  delivered  by  Midsummer,  1848,  they  the  plaintifi 
had  always  fulfilled  all  things  in  the  said  indenture  contained  on  their 
part  to  be  fulfilled  in  respect  of  the  said  remainder  of  the  said  sleepen^ 


12  COMMON  BENCH.    (3  J.  SCOTT.)  690 

except  80  far  as  they  were  hindered  bj  the  defendants  and  their 
engineers  as  thereinafter  mentioned ;  and  that,  as  to  the  said  remainder 
of  the  said  sleepers,  to  wit,  175,000  thereof,  covenanted  as  aforesaid  to 
be  delirered  by  Midsummer,  1848,  they  were  always  ready  and  willing, 
within  the  time  and  at  the  place  mentioned  in  the  said  specification  for 
the  delivery  of  the  said  remainder  of  the  said  sleepers,  to  wit,  antil  and 
at  Midsummer,  1848,  at  the  said  port  of  Goole,  as  and  when,  and  in 
such  quantities,  and  in  such  manner,  as  the  said  Joseph  Cubitt  or  the 
said  John  Miller,  or  other  the  principal  engineer,  or  one  of  the  princi- 
pal engineers  for  the  time  being  of  the  said  company,  should,  by  order 
or  requisition  in  writing  under  his  hand,  from  time  to  time,  or  at  any 
time  within  the  period  limited  in  that  behalf  in  and  by  the  said  speci- 
fication, direct  or  require,  to  furnish  and  supply  the  ^defendants  r^tcq-i 
with  the  said  remainder  of  the  said  sleepers  of  Dantzic  or  Memel  *- 
timber,  of  such  description,  quality,  manufacture,  and  size,  and  of  such 
form  and  construction,  as  were  mentioned  in  the  said  specification,  and 
to  be  equal  in  all  respects  to  the  said  specimens  in  the  said  indenture 
in  that  behalf  mentioned,  and  in  all  respects  according  to  the  said 
indenture :  Tet  that  the  said  Joseph  Cubitt  did  not,  nor  did  the  said 
John  Miller,  or  any  other  principal  engineer  or  engineers  of  the  said 
company  in  or  during  the  said  year  1847,  or  before  or  at  Midsummer, 
1848,  or  at  any  time,  make  or  give  to  the  plaintifis,  or  either  of  them, 
any  order  or  requisition  in  writing  under  his  or  their  lands,  touching  or 
concerning  the  said  remainder  of  the  said  sleepers  to  be  delivered  as 
aforesaid  by  Midsummer,  1848,  or  any  part  thereof,  or  the  delivery 
thereof,  or  any  part  thereof,  or  the  manner,  time,  or  quantity  in  which 
the  remainder  of  the  said  sleepers,  or  any  part  thereof,  was  to  be 
delivered,  whereby  the  plaintiffs  were  wholly  deprived  of  the  gains  and 
profits  which  they  might  and  otherwise  would  have  made  by  the  delivery 
of,  and  payment  for,  the  said  remainder  of  the  said  sleepers,  according 
to  the  said  indenture,  to  wit,  20,0002.,  &c. 

The  defendants  pleaded, — first,  non  est  factum, — ^secondly,  as  to  so 
much  of  the  declaration  as  related  to  the  said  half  of  the  said  sleepers 
80  covenanted  as  therein  mentioned  to  be  delivered  in  the  year  1847,  and 
the  causes  of  action  in  relation  thereto,  that  the  plaintiffs  were  not  ready 
and  willing,  within  the  time  and  at  the  place  mentioned  in  the  specification 
for  the  delivery  of  the  said  half  of  the  said  sleepers  during  the  said  year 
1847,  at  Goole,  as  and  when,  and  in  such  quantities,  and  in  such  manner^ 
as  the  said  Joseph  Cubitt  or  the  said  John  Miller,  or  other  the  principal 
engineer,  or  one  of  the  principal  engineers  for  the  time  being  of  the  said 
company  should,  by  order  or  requisition  in  writing  under  *his  hand,  r^c  r  go 
from  time  to  time  or  at  any  time,  within  the  period  limited  in  that  ^ 
behalf  in  and  by  the  said  specification,  direct  or  require,  to  furnish  or 
supply  the  defendants  with  the  said  half  of  the  said  sleepers,  or  any 
part,  of  the  description,  quality,  manufacture,  size,  form,  and  construo- 
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tion  aforesaidf  and  equal  in  all  respects  to  the  said  specimens,  in  manner 
and  form  as  the  plaintiffs  had  in  the  declaration  in  that  behalf  alleged ; 
concluding  to  the  country. 

Thirdly,  that  the  defendants  had  no  notice  or  knowledge  that  the 
plaintiffs  were  ready  and  willing,  as  in  the  declaration  mentioned,  to 
furnish  or  supply  the  defendants  with  the  said  half  of  the  said  sleepers, 
in  manner  and  form  as  was  therein  supposed ;  nor  did  the  plaintiffs  at 
any  time  give  any  notice  whatever  to  the  defendants  of  any  sleepers 
whatever  being  at,  or  deliverable  at,  Goole  aforesaid,  according  to  the  said 
contract ;  concluding  to  the  country. 

Fourthly,  as  to  so  much  of  the  declaration  as  was  in  and  by  the  third 
plea  pleaded  to,  that  the  plaintiffs  did  not,  during  any  part  of  the  said 
year  1847,  deliver  to  the  defendants  the  said  half  of  the  said  sleepers, 
or  any  part  thereof,  at  the  said  place  mentioned  in  the  said  specification 
for  the  delivery  thereof;  wherefore  the  defendants  pray  judgment  if  the 
plaintiffs  ought  to  have  or  maintain  their  aforesaid  action  thereof  against 
them,  &c. 

Fifthly,  as  to  so  much  of  the  declaration  as  related  to  the  remainder 
of  the  said  sleepers  covenanted  as  aforesaid  to  be  delivered  by  Midsum- 
mer, 1848,  that  the  plaintiffs  were  not  ready  and  willing,  within  the  time, 
and  at  the  place  mentioned  in  the  said  specification  for  the  delivery  of 
the  said  remainder  of  the  said  sleepers  as  and  when  and  in  such  quanti- 
ties and  in  such  manner  as  the  said  Joseph  Gubitt  or  the  said  John 
Miller,  or  other  the  principal  engineer  or  engineers  for  the  time  being 
♦•sa^l  *of  the  said  company,  should  by  order  or  requisition  in  writing 
^  under  his  hand,  from  time  to  time,  or  at  any  time  within  the 
period  limited  in  that  behalf  in  and  by  the  specification,  direct  or  require, 
to  furnish  and  supply  the  defendants  with  the  said  remainder  of  the 
said  sleepers,  of  the  description,  quality,  &c.,  aforesaid,  and  equal  in 
all  respects  to  the  said  specimens,  in  manner  and  form  as  in  the  decla- 
ration in  that  behalf  alleged ;  concluding  to  the  country. 

Sixthly,  as  to  so  much  of  the  declaration  as  is  in  and  by  the  last 
preceding  plea  pleaded  to,  that  the  defendants  had  no  notice  or  know- 
lodge  that  the  plaintiffs  were  ready  and  willing,  as  in  the  declaration 
alleged,  to  furnish  or  supply  the  defendants  with  the  said  remainder  of 
the  said  sleepers,  in  manner  and  form  as  in  and  by  the  declaration  sup- 
posed ;  nor  did  the  plaintiffs  at  any  time  give  any  notice  whatever  to  the 
defendants  of  any  sleepers  whatever  being  at,  or  deliverable  at,  Goole 
aforesaid,  according  to  the  said  contract;  concluding  to  the  country. 

Seventhly,  as  to  so  much  of  the  declaration  as  in  and  by  the  last 
preceding  plea  pleaded  to,  that  the  plaintiffs  did  not,  during  any  part 
of  the  said  year  1848,  deliver  to  the  defendants  the  said  remainder  of 
the  said  sleepers,  or  any  part  thereof,  at  the  place  mentioned  in  the  said 
apecification  for  the  delivery  thereof;  wherefore  the  defendants  prayed 
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judgment  if  the  plaintiffs  ought  to  have  or  maintain  their  aforesaid 
action  against  them. 

Eighthly,  that  the  plaintiffs  did  not,  nor  did  either  of  them,  at  any 
time  request  the  defendants,  or  the  said  Joseph  Gubitt  or  John  Miller, 
or  any  of  the  principal  engineers  for  the  time  being  of  the  defendants, 
or  other  person  or  persons  in  that  behalf  authorized  to  make  or  give 
the  same,  to  make  or  give  to  the  plaintiffs,  or  either  of  them,  any  order 
or  requisition  in  writing  under  his  or  their  hands,  touching  or  concerning 
any  part  of  the  *8aid  850,000  sleepers  so  contracted  by  the  r^^ot 
defendants  to  be  delivered  as  aforesaid,  or  the  delivery  thereof,  ^ 
or  the  manner,  time,  or  quantity  in  which  they,  or  any  part  thereof, 
were  to  be  delivered ;  wherefore  the  defendants  prayed  judgment  if  the 
plaintiffs  ought  to  have  or  maintain  their  aforesaid  action  against  them. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  fifth,  and  sixth 
pleas,  and  demurred  specially  to  the  fourth,  seventh,  and  eighth. 

The  issue  of  facts  came  on  for  trial  before  Alderson,  B.,  at  the 
Surrey  Summer  Assizes  in  1851,  when  a  verdict  was  found  for  the 
plaintiffs  upon  the  first,  second,  fifth,  and  sixth,  and  for  the  defendants 
upon  the  third  issue. 

The  demurrers  were  argued  in  Michaelmas  Term,  and  in  Hilary  Term 
last,  the  court  below  gave  judgment  thereon  for  the  plaintiffs, — vide  11 
C.  B.  816  (E.  C.  L.  R.  vol.  78). 

Judgment  was  entered  up  accordingly  on  the  26th  of  April  last,  and 
a  writ  of  error  brought,  which  now  came  on  for  argument  before  Parke, 
B.,  Wightman,  J.,  Erie,  J.,  Piatt,  B.,  Orompton,  J.,  and  Martin,  B. 

Bovill  (with  whom  was  ByleSj  Serjt.),  for  the  plaintiffs  in  error. — The 
general  nature  of  the  action  is,  that  it  is  founded  upon  a  supposed  con- 
tract between  the  plaintiffs  below  and  the  Great  Northern  Railway 
Company,  for  the  supply  by  the  former  to  the  latter  of  certain  railway 
sleepers.  [Parke,  B. — The  first  question  is,  whether  it  can  be  collected 
from  the  whole  of  the  instrument  that  there  is  any  obligation  upon 
the  company  to  take  the  whole  number  of  850,000  sleepers.]  Further, 
the  plaintiffs  below  must  show  that  the  company  were  bound,  by  their 
engineer,  to  give  orders ;  the  only  breach  assigned,  being,  that  the  engi- 
neer did  not  give  orders  touching  the  delivery  of  the  sleepers,  or  the  manner, 
time,  or  quantity  in  which  they  were  to  be  delivered.  The  deed  begins 
♦with  a  recital  that  the  company  "  are  desirous  of  being  sup-  r^t^qti 
plied  with  850,00(f  sleepers," — not  that  they  have  agreed  to  ^ 
take  that  quantity.  The  deed  contemplates  a  delivery  of  the  sleepers, 
one  half  in  the  year  1847,  and  the  rest  by  Midsummer,  1848.  That, 
without  more,  would  enable  the  contractors  to  perform  their  part  of 
the  contract  by  delivering  the  first  half  on  the  8l8t  of  December,  li;47, 
and  the  remainder  on  the  24th  of  June,  1848 :  Startup  v.  Macdonald,  2 
M.  &  6.  395  (E.  G.  L.  R.  vol.  40),  2  Scott  N.  R.  485,  and  6  M.  &  6. 
693  (£.  C.  L.  R.  vol.  46),  7  Scott  N.  R.  269.    It  is  to  obviate  that  in- 
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convenience,  and  for  the  benefit  of  the  company,  that  the  stipulation 
which  is  sought  to  be  turned  into  a  contract  bj  the  company,  and  which 
it  is  material  to  observe  is  found  among  the  covenants  of  the  contractors, 
was  introduced.  The  utmost  effect  of  the  stipulation  that  the  times 
and  mode  of  delivery  shall  be  subject  to  the  orders  of  the  company's 
engineer,  is,  to  make  the  giving  of  such  orders  a  condition  precedent  to 
their  right  to  complain  of  a  non-delivery  on  the  part  of  the  contractors. 
So,  it  was  a  condition  precedent  to  the  contractors'  right  to  demand 
payment,  that  there  should  be  a  certificate  of  the  company's  engineer 
that  a  certain  amount  of  sleepers  had  been  delivered  to  his  satisfaction. 
But  a  covenant  that  the  engineer  shall  give  such  certificate,  is  not  to 
be  implied  from  that.  In  Morgan  v.  Birnie,  9  Bingh.  672  (E.  G.  L.  B. 
vol.  25),  3  M.  &  Scott,  76,  the  defendant  was  to  pay  for  a  building 
upon  receiving  an  architect's  certificate  that  the  work  was  done  to  his 
satisfaction:  the  architect  checked  the  builder's  charges,  and. sent 
them  to  the  defendant :  and  it  was  held  that  this  did  not  amount  to  such 
a  certificate  of  satisfaction  as  to  enable  the  builder  to  sue  the  defend- 
ant, although  the  defendant  had  not  objected  to  pay,  on  the  ground 
that  no  such  certificate  had  been  rendered.  Milne  v.  Field,  5  Exch. 
829,t  is  to  the  same  effect.  And  there  are  cases  in  equity  where  the 
*f\Qfi'}  ^^^^  principle  has  been  acted  upon :  Kirk  v.  '''The  Guardians  of 
J  the  Bromley  Union,  2  Phil.  640 ;  M'Intosh  v.  The  Great  West- 
em  Railway  Company,  2  M'N.  &;  G.  74.  This  deed  contains  distinct 
covenants  by  each  party.  The  only  part  where  anything  is  said  about 
the  certificate  of  the  engineer,  is  that  part  in  which  the  plaintiffs  are 
contracting.  The  company  have  not  covenanted  to  do  anything,  or  to 
pay  anything,  except  when  the  engineer  has  certified.  The  general 
rule  of  law  is,  that,  where  there  are  express  covenants,  none  others  shall 
be  implied.  In  Com.  Dig.  Covenant  (A.  3),  it  is  said:  <<If  the  words 
are  only  a  qualification  of  the  words  on  the  other  part,  covenant  lies 
not ;  as,  if  a  lessee  covenants  to  repair,  provided  that  the  lessor  jindM 
timber:  this  is  not  a  covenant  by  the  lessor  to  find  it,  if  there  be  not  the 
word  agreed:''  1  Roll.  518, 1.  25.  What  is  this  covenant?  A  cove- 
nant that  the  plaintiffs  will  deliver  certain  sleepers  by  a  certain  time, 
or  sooner  provided  the  engineer  of  the  company  shall  give  orders  for 
that  purpose.  If  so,  it  comes  precisely  within  the  case  there  put. 
Again,  Comyns  says :  «*  If  B.  covenants  to  pay  1002.  to  A.,  and  he 
covenants,  uptm  receipt^  to  give  an  aequittancej  and  to  make  an  obliga- 
tion, &c.,  it  is  not  any  covenant  that  he  will  receive  and  give  an  acquit- 
tance :"  2  Danv.  281.  In  Wolveridge  v.  Steward,  1  C.  &  M.  644,t  3  M. 
&  Scott,  561,  A.,  by  indenture  executed  by  himself  and  B.,  assigned 
to  B.  certain  premises,  «<  subject  to  the  payment  of  the  rent  and  to  the 
performance  of  the  covenants  and  agreements  reserved  and  contained  in 
the  original  lease :"  B.  entered  under  this  assignment,  and  afterwards 
assigned  over  to  a  third  person :  and  it  was  held  that  B.  was  not  liable,  in 
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covenant,  to  A.,  for  rent  which  the  latter  had  been  called  upon  to  pay  in 
consequence  of  the  default  of  B.'s  assignee, — the  words  «« subject  to  the 
payment  of  the  rent,"  &c.,  being  words  of  qualification,  and  not  of  con- 
tract. Tindal,  C.  J.,  delivering  the  judgment  of  the  court  of  error,  said : 
"It  is  *fully  established,  that  no  precise  form  of  words  is  n^essary  r^tian 
to  constitute  a  covenant, — <  Any  words  in  a  deed  which  ihow  an  ^ 
agreement  to  do  anything,  make  a  covenant :'  Com.  Covenant  (A.  2) : 
but  it  must  be  clear  that  they  are  meant  to  operate  as  an  agreement^ 
and  not  merely  as  words  of  condition  or  qualification :  Com.  Covenant 
(A.  3) ;  1  Roll.  Abr.  518.  Are,  then,  the  words  in  question  meant  to 
be  used  as  words  of  agreement  between  the  assignor  and  assignee,  or 
words  of  qualification,  to  modify  and  restrain  the  generality  of  the 
words  which  precede,  and  to  express  clearly  the  intention  of  the  as- 
signor, not  to  assign  an  absolute  term,  but  a  term  subject  to  all  the 
obligations  towards  the  lessor  to  which  it  was  originally  liable  ?  To 
determine  this,  we  must  look  at  the  indenture  as  stated  on  the  record, 
and  observe  in  what  part  the  words  occur.  They  come  after  the  haben- 
dum, and  constitute  a  part  of  it.  Though  the  indenture  contains  the 
language  of  both  parties,  in  the  granting  part  the  words  are  those  of 
the  grantor,  which  are  to  be  taken  most  strongly  against  himself;  and 
therefore  it  was  material  for  him  to  qualify  the  grant,  that  he  might 
not  be  considered  as  conveying  any  greater  estate  than  he  really  intend- 
ed :  this  is  properly  done  in  the  habendum.  The  office  of  the  habendum 
is,  to  limit  the  certainty  of  the  estate :  Co.  Litt.  6  a.  <  It  doth  qualify 
the  general  intendment  of  the  premises ;  and  the  reason  of  this  is,  for 
that  it  is  a  maxim  of  law  that  any  man's  grant  shall  be  taken  by  con- 
struction of  law  most  forcible  against  himself:'  Go.  Litt.  138  a.  See 
also  Hale,  171 ;  Com.  Dig.  Fait  (E.  9).  As  these  expressions,  there- 
fore, occur  in  that  part  of  the  deed  in  which  they  ought  to  be  if  their 
object  was  merely  to  qualify  and  abridge  the  generality  of  the  granting 
part,  it  is  highly  probable  that  they  were  intended  to  have  that  effect 
only :  and  some  instances  were  adduced  by  the  counsel  for  the  plaintiff 
in  error,  where  similar  words  ^occurring  in  the  same  part  of  the  r^e qo 
deed  could  not  possibly  have  any  other  signification."  There  '- 
are  many  cases  where  the  courts  have  had  to  consider  the  effect  of 
instruments  into  which  it  is  sought  to  introduce  covenants  by  implica- 
tion. Thus,  in  Lees  v.  Whitcomb,  5  Bingh.  84  (E.  C.  L.  R.  vol.  15), 
2  M.  &  P.  86,  it  was  held  that  a  written  agreement  «« to  remain  with 
A.  B.  two  years,  for  the  purpose  of  learning  a  trade,"  was  not  binding, 
for  want  of  an  engagement  in  the  same  instrument  by  A.  B.  to  teach. 
8o,  in  Williamson  v.  Taylor,  5  Q.  B.  175  (E.  C.  L.  R.  vol.  48),  1  Dav. 
k  M.  389,  by  agreement  between  the  defendant  and  the  plaintiff,  the 
defendant,  the  owner  of  a  colliery,  retained  and  hired  the  plaintiff  to 
hew,  work,  &c.,  at  the  colliery,  for  wages  at  certain  rates  in  proportion 
to  the  work  done,  payable  once  a  fortnight,  and  the  plaintiff  agreed  to 
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continue  the  defendant's  servant  during  all  times  the  pit  should  be  laid 
off  work,  and,  when  required  (except  when  prevented  by  unavoidable 
cause),  to  do  a  full  day's  work  on  every  working  day :  and  it  was  held, 
that  the  defendant  was  not  obliged  by  this  contract  to  employ  the  plain- 
tiff at  reasonable  times  for  a  reasonable  number  of  working  days  during 
the  term.  In  Aspdin  v.  Austin,  5  Q.  B.  671,  1  Dav.  &  M.  515,  by 
agreement  between  the  plaintiff  and  defendant,  the  plaintiff  agreed  to 
manufacture  for  the  defendant  cement  of  a  certain  quality ;  and  the 
defendant,  on  condition  of  the  plaintiff's  performing  such  engagement, 
promised  to  pay  him  42.  weekly  during  the  two  years  following  the  date 
of  the  agreement,  and  52.  weekly  during  the  year  next  following,  and 
also  to  receive  him  into  partnership  as  a  manufacturer  of  cement  at  the 
expiration  of  three  years ;  and  the  plaintiff  engaged  to  instruct  the 
defendant  in  the  art  of  manufacturing  cement, — each  party  binding 
himself  in  a  penal  sum  to  fulfil  the  agreement ;  and  the  defendant  after- 
wards covenanted  by  deed  for  the  performance  of  the  agreement  on  his 

*^QQ1  ^^^^ '  ^^^  ^^  ^^  ^^^^*  ^^^^  ^^^  stipulations  in  the  "^agreement 
^  did  not  raise  an  implied  covenant  that  the  defendant  should 
employ  the  plaintiff  in  the  business  during  three  or  two  years,  though 
the  defendant  was  bound,  by  the  express  words,  to  pay  the  plaintiff  the 
stipulated  wages  during  those  periods  respectively,  if  the  plaintiff  per- 
formed, or  was  ready  to  perform,  the  condition  precedent  on  his  part. 
«  Where,"  said  Lord  Denman,  <<  parties  have  entered  into  written  en- 
gagements, with  express  stipulations,  it  is  manifestly  not  desirable  to 
extend  them  by  any  implications :  the  presumption  is,  that,  having 
expressed  some,  they  have  expressed  all  the  conditions  by  which  they 
intended'  to  be  bound  under  that  instrument.  It  is  possible  that  each 
party  to  the  present  instrument  may  have  contracted  on  the  supposi- 
tion that  the  business  would  in  fact  be  carried  on,  and  the  service  in 
fact  continued,  during  the  three  years,  and  yet  neither  party  might 
have  been  willing  to  bind  themselves  to  that  effect :  and  it  is  one  thing 
for  the  court  to  effectuate  the  intention  of  the  parties  to  the  extent  to 
which  they  may  have,  even  imperfectly,  expressed  themselves,  and 
another  to  add  to  the  instrument  all  such  covenants  as  upon  a  full  con- 
sideration the  court  may  deem  fitting  for  completing  the  intentions  of 
the  parties,  but  which  they,  either  purposely  or  unintentionally,  have 
omitted."  Dunn  v.  Sayles,  5  Q.  B.  685,  1  Dav.  &  M.  519,  is  to  the 
same  effect.  These  cases  lay  down  a  sound,  clear  rule  of  construction. 
[Paukb,  B.,  referred  to  Pilkington  v,  Scott,  15  M.  &;  W.  657.t]  The 
subject  underwent  much  discussion  in  Elderton  v.  Emmens,  4  C.  B.  479 
(£.  C.  L.  R.  vol.  56),  and  afterwards  in  error,  6  G.  B.  160  (£.  G.  L.  R. 
vol.  60). 

As  to  the  third  plea.  There  is  no  allegation  in  the  declaration  that 
the  defendants  had  notice  that  the  plaintiffs  were  ready  and  willing  to 
deliver  the  sleepers  as  to  which  that  plea  is  pleaded ;  and,  if  it  is  to  be 
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considered  that  the  notice  is  impliedly  alleged  in  the  '^'declaration,  rn^r^fLg^ 
the  traverse  of  that  is  found  for  the  defendants.  In  contracts  of  '- 
this  kind,  where  performance  of  acts  to  be  done  on  either  side  is  to  be 
contemporaneous,  readiness  and  willingness  must  be  averred :  Hannuo  #• 
Goldner,  11  M.  &  W.  849  ;t  Granger  v.  Dacre,  12  M.  &  W.  431;t 
Doogwood  V.  Rose,  9  C.  B.  182  (E.  C.  L.  R.  vol.  67).  [Parkr,  B.— 
The  averment  in  the  declaration  to  which  the  third  plea  addresses  itself, 
was  unnecessary.  The  plaintiffs  were  not  bound  to  deliver  until  the 
company's  engineer  gave  them  notice.]  They  were  bound  to  be  ready 
to  deliver  when  they  should  receive  notice.  [Crompton,  J. — ^What 
quantity  of  sleepers  were  the  plaintiffs  bound  to  be  ready  to  deliver  ?] 
Supposing  no  order  to  have  been  given  down  to  the  last  day  of  the  time 
stipulated  for  the  delivery,  they  were  bound  to  be  ready  to  deliver  the 
whole.  [Parke,  B. — There  clearly  was  no  obligation  on  the  plaintiffii 
to  be  ready  to  deliver  any  of  the  sleepers  until  the  defendants  gave  them 
notice  of  the  time  and  place  where  they  chose  to  have  them  delivered. 
It  is  an  idle  averment  and  an  idle  traverse :  and  the  plaintiffs  are  entitled 
to  judgment  non  obstante  veredicto  upon  it.] 

Willes  (with  whom  was  BramweU)^  contri. — In  whatever  part  of  the 
deed  an  intention  appears  that  either  party  shall  be  bound  to  do  an  act, — 
whether  in  the  recital,  or  in  a  covenant  of  the  opposite  party ;  whether 
it  profess  to  be  the  express  agreement  of  both,  or  the  covenant  only  of 
the  party  himself  who  is  sought  to  be  charged, — ^if  it  does  appear,  either 
expressly  or  by  fair  and  reasonable  implication  and  intendment,  that  it 
is  an  act  which  is  stipulated  for  at  the  time  of  the  contract,  it  is  equally 
binding  upon  him.  Upon  the  fair  construction  of  this  deed,  it  is  sub- 
mitted that  there  is  an  express  and  positive  agreement  on  the  part  of  the 
company  to  take  the  whole  number  of  350,000  sleepers,  and  no  lesa. 
The  main  feature  of  the  contract  is,  that  the  quantity  '^'should  r^/*A^ 
be  received  by  the  company,  one-half  in  the  year  1847,  and  the  ^ 
remainder  by  Midsummer,  1848.  In  Sheppard's  Touchstone,  p.  162, 
it  is  said :  *»  There  needs  not  formal  and  orderly  words,  as,  covenant, 
promise,  and  the  like,  to  make  a  covenant  on  which  to  ground  an  action 
of  covenant ;  for,  a  covenant  may  be  had  by  any  other  words ;  and 
upon  any  part  of  an  agreement  in  writing,  in  what  words  soever  it  be 
set  down,  for  anything  to  be  or  not  to  be  done,  the  party  to  or  with 
whom  the  promise  or  agreement  is  made  may  have  this  action  upon  the 
breach  of  the  agreement.  And  therefore,  if  these  words  be  inserted 
in  a  deed,  amongst  other  covenants,  that  the  lessee  shall  repair,  pro- 
vided always  that  the  lessor  shall  allow  timber;  or  that  the  lessor 
[lessee]  shall  scour  ditches,  provided  always  that  the  lessor  do  carry 
away  the  earth  ;  these  are  good  covenants  on  both  sides."  Here,  there 
is  no  qualification  of  the  contract,  so  as  to  show  any  intention  that  the 
company  should  have  the  option  of  taking  a  less  quantity.  The  deed 
begins  with  a  recital  that  the  company  «<  are  desirous  of  being  supplied 
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with  850,000  sleepers :"  it  then  goes  on  to  say  that  the  particular  sice 
and  description  of  the  said  %leepen  are  set  forth  in  the  specification 
thereunto  annexed,  and  that  in  the  same  specification  are  also  set  forth 
the  several  times  within  which,  and  the  port  at  which,  the  same  sleepers 
mU  be  required  to  be  delivered.  We  are  therefore  entitled  to  look  at 
the  specification,  not  merely  for  the  purpose  of  showing  the  details,  but 
also  to  show  the  purpose  for  which  the  contract  was  entered  into.  No 
discretion  as  to  the  quantum  of  the  supply  is  vested  in  the  engineer. 
The  specification  expressly  says, — «'  The  number  of  sleepers  required 
under  this  specification,  m,  850,000."  Throughout  the  contract,  there 
is  nothing  to  show  that  the  company  are  to  have  the  option  to  take  any 
less  than  that  number.  <«One  half  tviU  have  to  be  delivered  in  1847, 
*fin9l  *°^  ^^®  *remainder  by  Midsummer,  1848."    What  would  be  the 

-'  use  of  inserting  that,  if  the  company  had  the  option  of  taking 
all  or  none  at  their  pleasure  ?  The  specification  then  goes  on, — «« The 
port  at  which  the  deliveries  will  have  to  be  made,  is,  Goole."  Thus,  the 
quantity,  and  the  times  and  the  place  of  delivery,  are  fixed.  The 
contractors  must  necessarily  make  large  disbursements  in  order  to  place 
themselves  in  a  position  to  supply  the  number  of  sleepers  contracted  for. 
In  such  a  contract  one  would  naturally  look  for  mutuality.  Then  come 
the  conditions  of  payment, — acts  to  be  done  by  the  company.  <(  Pay- 
ments will  be  made  monthly,  within  one  month  of  the  engineer's  certi- 
ficate of  each  cargo."  [Parkb,  B. — The  provision  as  to  payment  is  not 
incorporated  in  the  contract ;  but  only  the  quantities,  size,  shape,  and 
times  and  place  of  delivery.]  It  is  competent  to  the  plaintiffs,  in  con- 
struing the  contract,  to  look  to  any  portion  of  the  specification  which 
tends  to  throw  light  upon  the  contract.  [Parke,  B. — The  reference 
to  the  specification  does  not  make  the  whole  of  it  part  of  the  deed.] 
The  recital  states  that  the  sleepers  are  to  be  delivered  upon  the  terms 
mentioned  in  the  specification.  One  of  these  is,  the  terms  of  payment. 
The  provision  as  to  the  retention  by  the  company  of  2000/.  of  the 
price  due  to  the  contractors  upon  the  engineer's  certificate,  until  two 
taonths  after  the  whole  of  the  850,000  sleepers  «« hereinbefore  agreed 
to  be  supplied  by  the  said  contractors  shall  have  been  supplied,"  affords 
a  further  and  an  irresistible  argument  that  all  parties  contemplated  and 
intended  that  the  whole  number  of  sleepers  contracted  for  were  to 
be  delivered  within  the  time  specified.  [Martin,  B. — The  plaintiffs 
never  could  get  that  20002.  until  the  whole  850,000  sleepers  had 
been  delivered  and  accepted.]  And  that  appears  in  a  clause  which 
follows  clauses  which  clearly  relate  to  matters  of  mutual  agreement. 
^6081  ^-^^^^^^^  provision  in  the  deed  which  is  totally  irreconcileable 

-*  with  the  argument  on  the  other  side,  is,  that,  in  a  certain  event, 
the  company  shall  be  at  liberty  to  put  an  end  to  the  contract  otherwise 
than  by  their  engineer's  abstaining  from  giving  notice.  The  defendants 
expressly  covenant  to  pay  the  plaintiffs,  «*  for  and  in  respect  of  the  said 
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deepen  herehihrfoTe  eontraeted  to  be  ewppliedy  the  price  of  4«.  id.  per 
sleeper."  The  engineers,  it  is  said,  are  invested  with  a  discretion :  but 
the  only  discretion  they  have,  is,  as  to  the  proportions,  and  the  periods, 
within  the  prescribed  limits,  at  which  the  sleepers  shall  be  supplied. 
[Parks,  B. — The  defendants  contend  that  the  breach  is  bad,  because 
it  does  not  aver  that  a  reasonable  time  had  elapsed  after  they  had  notice 
of  the  plaintiffs'  readiness  and  willingness  to  deliver  the  sleepers.] 
The  first  breach  is,  that  the  engineer  of  the  company  did  not  in  or 
during  the  year  1847,  or  at  any  time,  make  or  give  to  the  plaintiffs  any 
order  or  requisition  touching  or  concerning  the  first  half  of.  the  sleepers 
to  be  delivered  in  that  year,  or  the  manner,  time,  or  quantity  in  which 
the  said  half  of  the  said  sleepers,  or  any  part  thereof,  was  to  be 
delivered.  That  involves  a  denial  that  the  company's  engineer  gave 
any  order  or  direction  for  the  extension  of  the  time  of  delivery.  The 
power  reserved  to  the  company  to  extend  the  time  is  in  the  nature  of 
a  condition  subsequent  or  proviso :  it  was  for  them  to  show  that  the 
period  for  delivery  had  been  extended.  In  this  respect  the  case 
resembles  Hotham  v.  The  East  India  Company,  1  T.  R.  688,  where  it 
was  held,  that  a  covenant  in  a  charter-party  «<  that  no  claim  should  be 
admitted,  or  allowance  made  for  short  tonnage,  unlees  such  short  ton- 
nage be  found  and  made  to  appear  on  arrival,  on  a  survey  to  be  taken 
by  four  shipwrights,  to  be  indifferently  chosen  by  both  parties,"  is  not 
A  condition  precedent  to  the  plaintiff's  right  of  recovering  for  short 
tonnage,  but  is  a  matter  *of  defence  to  be  taken  advantage  of  r^r^^ 
by  the  defendants ;  and  that  the  absence  of  an  averment  of  per-  '- 
formance  is  no  ground  for  arresting  the  judgment.  «  Any  words  in  a 
deed  which  show  an  agreement  to  do  a  thing,  make  a  covenant :"  Com. 
Dig.  Covenant  (A.  2).  The  relative  position  of  the  words  is  matter  of 
indifference.  Thus,  in  Stevinson's  Case,  1  Leon.  824,  « in  debt  upon  a 
bond,  the  condition  was,  that  whereas  the  plaintiff  had  covenanted 
with  the  defendant  that  it  should  be  lawful  for  the  defendant  to  cut 
down  wood  for  fire-boot  and  hedge-boot,  without  making  any  waste,  or 
cutting  more  than  necessary ;  and  the  plaintiff  assigned  the  breach  in 
that  covenant  (which  is  in  truth  the  covenant  of  the  plaintiff),  that  the 
defendant  had  committed  waste  in  felling  wood,  &c. :  and  exception 
was  taken,  because  that  the  condition  ought  to  extend  but  unto  cove- 
nants to  be  performed  on  the  part  of  the  lessee ;  but  the  exception 
was  not  allowed,  for,  it  is  the  agreement  of  the  lessee,  although  it  be 
the  covenant  of  the  lessor,  the  plaintiff."  In  Saltoun  v.  Houstoun,  1 
Bingh.  483  (E.  C.  L.  B.  vol.  8),  8  J.  B.  Moore,  546  (E.  C.  L.  R.  vol. 
17), — a  case  which  has  always  been  cited  with  approbation, — ^by  inden- 
ture between  S.  F.  sen.  of  the  first  part,  S.  F.  jun.  of  the  second  part, 
and  J.  H.  H.  on  the  third  part,  it  was  agreed  that  8.  F.  sen.  should  retire 
from  business,  and  S.  F.  jun.  and  J.  BL  H.  become  partners ;  that  the 
capital  employed  should  be  36,0002.,  24,0002.  of  which  S.  F.  sen.  should 
Y0L.ZII.— ^2  2M 
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advance  for  S.  F.  jun.,  and  12,000/.  was  to  be  advanced  by  J.  H.  H.  The 
deed  then  proceeded, — "And  whereas  an  account  of  all  the  debts  of  S.  F. 
sen.  in  his  business  of  merchant  has  been  this  day  taken,  and  the  balance 
in  his  favour  amounts  to  38,088Z. ;  and  whereas  it  has  been  agreed  by  and 
between  S.  F.  sen.  and  S.  F.  jun,  and  J.  H.  J7.,  that  the  whole  of  the 
debts  and  credits  of  S.  F.  sen,  shall  be  received  and  paid  by  S.  F.  Jun. 
and  J.  H.  H.^  and  that  the  balance  of  88,033/.  shall  be  accounted  for  and 

paid  by  them  in  ^manner  hereinafter  mentioned ;  and  S.  F.  sen. 

by  indenture  hath  assigned  the  debts  and  credits  to  them  ;  this 
indenture  further  witnesseth,  that  it  is  agreed,  that,  in  consideration  of 
12,000/.  paid  to  S.  F.  sen.  by  J.  H.  H.,  and  for  raising  24,000/.  as  S.  F. 
junior's  share  of  the  capital,  the  sum  of  86,000/.,  part  of  the  38,033/.,  is 
to  be  retained  by  S.  F.  jun.  and  J.  H.  H.,  and  the  remaining  2033/.  paid 
to  S.  F.  sen.,  by  instalments  at  six,  twelve,  and  eighteen  months ;  and, 
if  any  of  the  debts  shall  prove  bad,  the  loss  shall  be  borne  by  S.  F.  jun. 
and  J.  H.  H.  It  was  held,  that  this  deed  amounted  to  a  covenant  by 
S.  F.  jun.  and  J.  H.  H.  to  pay  the  debts  due  from  S.  F.  sen.  in  his 
business  at  the  date  of  the  indenture.  Lord  Oifford,  in  giving  judgment, 
there  said :  <<  It  is  admitted,  that,  in  order  to  constitute  a  covenant,  it 
is  not  necessary  the  word  covenant  should  be  expressly  employed ;  and, 
if  it  were  necessary  to  refer  to  cases  in  support  of  so  clear  a  position, 
I  might  refer  to  Stevinson's  Case.  The  same  principle  was  laid  down  in 
Hollis  V,  Oarr,  2  Mod.  87,  where  Finch,  L.  C,  says,  « There  are  many 
cases  where  words  will  make  a  covenant  because  of  the  agreement, 
where  the  general  words  of  covenant^  agreement^  &c.,  are  wanting ;  as, 
yielding  and  paying  will  make  a  covenant.'  And  he  held  that  articles 
of  agreement  reciting  an  intended  marriage,  covenanting  to  settle  a 
jointure  in  consideration  of  a  marriage  portion,  and  concluding  thus, 
— <  And  it  is  hereby  agreed  that  a  fine  shall  be  levied  to  secure  the 
payment  of  the  said  portion,' — amounted  to  a  covenant."  So,  in  Samp- 
son V.  Easterby,  6  Bingh.  644  (E.  C.  L.  R.  vol.  19),  4  M.  &  P.  601,(a) 
where  a  lease  of  an  undfvided  third  part  of  certain  mines  contained  a 
recital  of  an  agreement  made  by  the  lessee  with  the  lessor  and  the 
owners  of  the  other  two-thirds,  for  pulling  down  an  old  smelting-mill,  and 
building  another  of  larger  dimensions  upon  a  waste  near  the  mines,  and 
*fiOfi1  ^^^  lease  ^contained  a  covenant  to  keep  such  new  mill  in  repair, 
^  and  so  leave  it  at  the  expiration  of  the  term,  but  did  not  contain 
a  covenant  to  build  it, — it  was  held  that  such  a  covenant  was  to  be  im- 
plied, and  that  the  lessor  of  the  one-third  might  sue  upon  it  in  respect 
of  his  interest.  In  Dallman  v.  King,  5  Scott,  382,  4  N.  G.  105,  the 
plaintiff  became  tenant  to  the  defendant  of  certain  premises  at  the 
yearly  rent  of  250/.  By  the  agreement,  it  was  stipulated  that  the 
tenant  should  make  certain  alterations  and  do  certain  repairs  within  the 
first  year,  to  an  amount  not  less  than  200/. ;  such  repairs,  &c.,  «« to  be 

(a)  Bm  BMterbj  «.  SampMS,  9  B.  ik  0.  605  (B.  C.  L.  B.  toL  17),  4  M.  ik  B.  4S2. 
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inspected  and  approved  of  by  the  landlord,  and  <«  to  be  done  in  a  sub- 
stantial manner."  And  it  was  agreed  that  the  tenant  should  be  allowed 
the  sum  of  2002.  towards  such  repairs,  &c.,  and  should  be  at  liberty  to 
retain  the  same  out  of  the  first  year's  rent  of  the  premises.  And  it 
was  held  that  the  landlord's  approval  was  not  a  condition  precedent  to 
the  tenant's  right  to  retain  the  2001.  Again,  in  Cannock  v.  Jones,  3 
Exch.  283,t  a  farming  lease  contained  the  two  following  clauses, — first, 
<(  the  said  S.  C.  (the  lessee)  doth  hereby  covenant  with  £.  J.  (the  lessor) 
in  manner  following,  that  he  the  said  S.  C.  shall  from  time  to  time  and 
at  all  times  during  the  continuance  of  the  term  hereby  granted,  at  his 
own  costs  and  charges,  in  all  things  well  and  sufiiciently  repair  and  glaze 
the  windows  of  the  said  messuage,  and  also  the  hedges,  ditches,  &c.,  of 
and  belonging  to  the  said  demised  premises,  and  all  fixtures,  additions, 
and  improvements  thereto,  during  the  said  term,  in  and  by  and  with  all 
and  all  manner  of  needful  and  necessary  reparations,  cleansings,  and 
amendments,  when  and  as  often  as  occasion  shall  require,  the  said  farm" 
home  and  huildinge  being  previously  put  in  repair  and  kept  in  repair  by 
the  %aid  E,  <7. ;"  the  second  clause  was  as  follows, — <«  And  it  is  hereby 
agreed  by  and  between  the  said  parties  hereto,  that  the  said  E.  J.  shall 
and  will,  within  eighteen  months  from  the  date  of  the  lease,  erect  and 
build  (inter  alia)  a  new  shed  and  stalls  *for  feeding  cattle,  com-  ri^r^M 
plete,  at  the  upper  end  of  the  barn,  &c. ;  and  the  whole  of  which  is  ^ 
agreed  to  be  left  to  the  superintendence  of  the  said  G.  S.,  and  E.  J.,  her 
son :"  and  the  Court  of  Exchequer  held  that  the  latter  words  in  the  first 
clause  amounted  to  an  absolute  and  independent  covenant  on  the  part  of 
E.  J.,  to  put  the  premises  into  repair;  and  that  the  provision  in  the  latter 
clause,  that  the  work  should  be  left  to  the  superintendence  of  S.  C.  and 
the  son  of  E.  J.,  was  not  a  condition  precedent  to,  or  concurrent  with, 
the  covenant  by  E.  J.  to  the  work.  [Parkr,  B. — That  decision  has 
been  afiBrmed  in  the  House  of  Lords.  All  these  cases  well  illustrate 
the  general  principle  of  construction  of  covenants.  But,  after  all,  the 
real  question  here,  is,  whether  you  can  colle(?t  from  the  words  of  thia 
deed  a  covenant  or  agreement  on  the  part  of  the  company  to  take, — 
not  a  mere  hope  or  expectation  that  they  will  take,  —  the  whole 
850,000  sleepers  within  the  stipulated  time.]  The  cases  above  cited  at 
all  events  show  that  it  is  not  essential  that  such  agreement  should 
be  found  in  so  many  words,  or  even  in  that  part  of  the  deed  w  hich 
purports  to  contain  the  covenants  of  the  company,  as  the  argument  on 
the  other  side  assumes.  It  is  enough  if  it  can  be  fairly  collected  from 
all  parts  of  the  deed  that  such  was  the  intention  of  the  parties. 

BovUli  in  reply. — It  is  conceded  that  there  is  no  covenant  in  terms 
by  the  company  to  the  eiTect  contended  for  by  the  plaintifis.  It  lies  on 
them  to  show  that  such  a  covenant  is  to  be  implied  from  the  whole 
scope  of  the  deed.  It  is  not  by  elaborate  and  astute  argument  and 
eriticiam  that  such  a  result  ought  to  be  arrived  at.     If  instruments  of 
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tbtB  sort  are  to  be  constrned  by  such  refinements,  every  case,  like  Can- 
nop  V.  Jones  and  Elderton  t^.  Emmens,  6  C.  B.  175  (E.  G.  L.  R.  vol. 
60),  will  find  its  way  to  the  House  of  Lords.  Nothing  will  justify  the 
^BOAl  ^^^^^  ^^  ^inferring  a  covenant  which  the  parties  have  not  thought 

-*  fit  to  express  for  themselves.  « Where,"  as  Lord  Denman  ob- 
serves in  Aspdin  t^.  Austin,  <«  parties  have  entered  into  written  engage- 
ments, with  expressed  stipulations,  it  is  manifestly  not  desirable  to 
extend  them  by  any  implications :  the  presumption  is,  that,  having 
expressed  some,  they  have  expressed  all  the  conditions  by  which  they 
intend  to  be  bound  under  that  instrument."  It  is  said  that  the  reser- 
vation of  power  in  a  given  event  to  determine  the  contract,  and  the 
stipulation  that  20002.  of  the  money  payable  under  the  contract  shall 
be  retained  by  the  company  until  all  the  sleepers  have  been  delivered, 
create  an  ambiguity ;  and  it  is  sought  thence  to  infer  a  covenant  that 
the  whole  shall  be  delivered  at  all  events.  The  argument  as  to  the  first 
assumes  that  the  engineer  is  the  agent  or  servant  of  the  company. 
That,  however,  is  not  so :  he  is  for  this  purpose  a  referee  who  is  to 
arbitrate  between  the  parties.  The  clause  as  to  determining  the  con- 
tract, empowers  the  company  to  do  so  in  defiance  of  their  engineer. 
No  inference  favourable  to  the  plaintiffs  can  fairly  be  drawn  from  the 
agreement  to  retain  2000Z.  [Wiqhtmaw,  J. — ^It  certainly  does  create 
great  difficulty  in  my  mind.]  A  covenant  to  pay  the  20002.  on  the 
happening  of  certain  events,  does  not  necessarily  import  a  covenant 
that  those  three  events,  —  that  the  whole  850,000  sleepers  shall  be 
delivered,  that  the  engineer  shall  certify,  and  that  the  accounts  shall 
have  been  adjusted, — shall  happen.  The  court  cannot  judge  what  is 
reasonable  between  the  parties  in  circumstances  like  these.  [Parks, 
B. — My  opinion  will  be  founded  upon  the  words  of  the  deed.  I  endea- 
vour always,  and  always  will,  to  construe  every  instrument, — be  it 
deed,  or  will,  or  act  of  parliament, — by  what  I  conceive  to  be  the 
meaning  of  the  words  used.  The  common  phrase  »« intention  of  the 
parties,"  is  an  expression  which  is  very  loose,  and  calculated  to  mis- 
lead.] 
*6091      ^Parkb,  B. — I  am  of  opinion,  and  the  rest  of  the  court  concur 

^  with  me, — though  during  the  course  of  the  argument  I  entertained 
some  doubt, — that  the  judgment  of  the  Court  of  Common  Pleas  is  correct 
and  must  be  affirmed.  No  particular  form  of  words  is  necessary  to  form 
a  covenant :  but,  wherever  the  court  can  collect  from  the  instrument  an 
engagement  on  the  one  side  to  do  or  not  to  do  something,  it  amounts  to 
a  covenant,  whether  it  is  in  the  recital  or  in  any  other  part  of  the  instru 
ment.  Apply  that  rule  to  the  present  ease,  and  see  if  the  contract 
imports  a  covenant  on  the  part  of  the  company  to  take  the  whole  number 
of  850,000  sleepers,  and  whether  it  implies  a  covenant  on  their  part  that 
their  engineer  shall  make  any  order  or  requisition  in  writing  concerning 
the  delivery  of  the  sleepers,  or  the  manner,  time,  or  quantity  in  which 
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they  are  to  be  delivered.  We  all  concar  in  thinking,  that,  upon  a  rear 
Bonable  construction  of  the  whole  instrument,  it  may  fairly  be  made  out 
that  there  is  a  covenant  on  the  part  of  the  company  to  take  all  the 
850,000  sleepers  before  Midsummer,  1848.  We  must  look  at  the  recitals 
of  the  deed,  which  refer  to  the  specification.  In  construing  it,  we  are 
not  to  incorporate  the  whole  of  the  specification  or  of  the  tender,  but 
only  so  much  thereof  as  the  deed  refers  to.  I  think  there  is  enough 
upon  the  face  of  it  to  constitute  a  covenant.  It  begins  with  a  recital 
that  the  company  *'are  desirous  of  being  supplied  with  350,000  sleepers." 
If  the  words  had  been  '^  have  agreed  to  take  350,000  sleepers,"  there 
would  have  been  an  end  of  the  argument :  but,  if  the  deed  goes  on  to 
show  that  such  was  the  intention  of  the  parties,  and  it  is  sufficiently  made 
out  by  the  language  they  have  subsequently  used  that  the  company  have 
agreed  to  require  that  quantity,  it  will  equally  constitute  a  covenant  on 
their  part  to  take  them.  The  recital  goes  on, — '^  and  whereas  the  par- 
ticular  size  and  description  of  the  said  sleepers  are  set  forth  *in  r^/^<f  a 
the  specification  hereunto  annexed  or  hereunder  written,  and  in  ^ 
certain  drawings  therein  referred  to ;  and  in  the  same  specification  are 
also  set  forth  the  several  times  within  which,  and  the  port  at  which,  the 
same  sleepers  will  be  required  to  be  delivered."  That  incorporates  in 
the  deed  so  much  of  the  specification  as  relates  to  the  times  and  port  of 
delivery.  It  is  the  same  as  if  they  had  said  in  terms, — ^*  one  half  of  the 
said  sleepers  will  be  required  to  be  delivered  in  1847,  and  the  remainder 
by  Midsummer,  1848,  at  the  port  of  Goole."  That  being  so,  there  is 
undoubtedly  sufficient  to  import  an  agreement  on  the  part  of  the  com- 
pany  that  that  quantity  is  to  be  required.  Then  follow  certain  covenants 
on  the  part  of  the  contractors, — that  they  shall  and  will,  ''  within  the 
times  and  at  the  place  mentioned  in  the  specification,  as  and  when,  and 
in  such  quantities,  and  in  such  manner,  as  the  engineer  of  the  company 
shall,  by  order  or  requisition  in  writing  under  his  hand,  from  time  to 
time,  or  at  any  time  within  the  period  limited  in  and  by  such  specifica- 
tion, direct  or  require,  furnish  and  supply  the  company  with  850,000 
sleepers,"  of  a  given  description.  It  then  goes  on  to  provide,  ''  that,  in 
case  the  engineer  of  the  company  shall,  at  any  time  before  complete 
execution  of  the  contract  by  the  delivery  of  the  whole  number  of 
350,000  sleepers  (that  is  to  say,  on  or  before  the  29th  of  June,  1848), 
be  desirous  of  altering  the  size,  form,  or  construction  of,  or  of  varying 
the  times  of  delivery  of  any  of  the  said  sleepers  which  shall  not 
then  have  been  delivered,"  a  corresponding  alteration  shall  be  made 
in  the  price.  Then  follow  certain  parts  of  the  instrument  which  are 
not  material  to  be  mentioned :  and  then  comes  a  clause  which  proves  to 
demonstration  that  the  company  understood  themselves  to  be  contract- 
ing to  receive  the  whole  quantity  of  850,000  sleepers  within  the  times 
limited.     ''That,  in  case  the  contractors,  their  executors,  &c.,  shall 
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♦fiin  *°^^  regularly  deliver  the  said  sleepers  in  such  quantities  and  at 
^  such  times  and  place  as  are  or  is  herein  agreed  upon,  to  the  satis- 
faction of  the  engineers  of  the  company,  according  to  this  contract^  or  shall 
from  any  cause  whatsoever  other  than  the  acts  of  the  said  company,  or 
their  agents,  be  prevented  from  making  such  delivery  or  deliveries  as 
aforesaid,  according  to  this  present  contract,  and  if  such  default,  impedi- 
ment, or  delay  shall  continue  for  the  space  of  fifteen  days  next  after  notice 
in  writing,  signed  by  the  secretary  of  the  said  company,  or  by  their 
engineer,  requiring  them  to  put  an  end  to  such  default,  impediment,  or 
delay,  shall  have  been  given  to  the  said  contractors,  or  if  they  the  said 
contractors,  before  the  completion  of  this  contract,  shall  be  declared 
bankrupt  or  insolvent,  then  and  in  any  of  such  cases  it  shall  be  lawful  for 
the  company,  if  and  as  they  shall  think  proper,  by  writing  under  the 
hand  of  their  secretary,  absolutely  to  determine  this  contract."  Is  not 
that  just  as  if  the  company  had  in  so  many  words  recited  that  this  is 
their  contract  ?  And,  if  it  be  their  contract,  it  is  clearly  a  contract  on 
the  one  side  to  deliver,  and  on  the  other  to  receive,  the  entire  number 
of  sleepers  mentioned  in  the  recital  and  in  the  specification.  It  has 
been  suggested  by  Mr.  Bovill,  that  the  engineers  are  for  the  purpose  of 
determining  the  matters  to  be  referred  to  them,  in  the  position  of  arbi- 
trators between  the  parties,  and  not  of  agents  to  the  company.  But, 
what  is  the  reasonable  construction  of  the  whole  instrument  ?  Obviously 
it  is,  that  the  company  contract  to  receive  the  whole  uumber  of  350,000 
sleepers,  subject,  as  to  their  form  and  times  of  delivery,  to  the  direc- 
tions of  their  engineers,  with  power  to  the  company  in  a  certain  event 
to  determine  the  contract.  The  engineers  are  their  agents.  It  may  be, 
that,  as  to  certain  matters  they  may  be  constituted  in  some  degree 
arbitrators  between  the  parties :  but,  as  to  regulating  the  size  and  form 
*f?121  ^^  *^^®  sleepers,  and  the  times  and  place  of  delivery,  they  clearly 
^  are  agents  of  the  company,  and  nothing  else.  As  far  as  concerns 
the  contractors,  it  is  not  reasonable  to  suppose  that  they  would  covenant 
to  lay  out  large  sums  in  the  purchase  of  timber,  unless  they  understood 
the  company  to  be  bound  to  take  the  whole  number  contracted  for. 
The  company  engage  to  pay  the  contractors  for  or  in  respect  of  "  the 
said  sleepers  hereinbefore  contracted  to  be  supplied,"  upon  the  certificate 
of  their  engineer  of  the  due  delivery  of  each  cargo.  That  imports  a 
recognition  on  their  part  that  there  is  a  contract  to  take  the  850,000 
sleepers.  And  this  construction  is  greatly  fortified  by  the  proviso  as  to 
the  retention  by  the  company  of  20002.  of  the  price  agreed  on,  until 
after  the  whole  quantity  shall  have  been  supplied  to  the  satisfaction  of 
the  engineer :  and  that  proviso  is  the  language  of  both  parties.  At 
least  it  amounts  to  a  covenant  by  the  company  that  they  will  take 
sleepers  to  an  extent  exceeding  that  sum.  The  construction  contended 
for  by  the  company  would  keep  the  plaintifiTs  out  of  this  2000/.  for 
ever ;  which  is  manifestly  absurd.     Giving,  therefore,  all  due  weight  to 


12  COMMON  BENCH.    (3  J.  SCOTT.)  612 

the  iDgeniouB  criticisms  on  this  deed,  we  think  there  is  abundantly 
snfEcient  upon  the  face  of  it  to  show  that  the  company  have  contracted 
to  take  the  whole  850,000  sleepers. 

The  only  remaining  question  is,  whether  the  company  have  bound 
themselves  to  order  the  whole  number  within  the  time  limited.  The 
engineers  being  the  agents  of  the  company,  we  think  the  contract  neces- 
sarily imports  that  they  will  give  the  requisite  orders  to  their  engineers, 
so  as  to  enable  the  contractors  to  deliver  the  whole  before  Midsummer, 
1848.  It  has  been  strongly  urged  that  that  view  is  inconsistent  with 
the  power  reserved  to  the  engineers  to  extend  the  time  for  delivery. 
We  are  all  now  satisfied  that  the  reasonable  construction  of  that  clause, 
is,  that  the  engineers  shall  have  *power  to  extend  the  times  of  ..^^^  q 
delivery  only  within  the  limits  mentioned  in  the  contract,  viz.  *- 
Midsummer,  1848.  The  contract  would  not  be  executed  in  terms 
without  delivering  the  whole  number  by  that  time. 

We  are  therefore  of  opinion  that  the  breach  is  well  assigned,  and  that 
the  plaintiffs  below  are  entitled  to  judgment  on  this  point,  as  well  as  to 
judgment  non  obstante  veredicto  on  the  third  issue.  Consequently,  the 
judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 


END  OP  TRINITY  VACATION. 


♦MEMORANDA.  [*614 

On  the  first  day  of  Michaelmas  Term,  Robert  Matthews,  of  the  Middle 
Temple,  Esq.,  and  Ralph  Thomas^  of  the  Middle  Temple,  Esq.,  who 
had,  in  the  course  of  the  preceding  vacation,  been  called  to  the  degree 
of  the  coif,  took  their  seats  within  the  Bar. 

They  gave  rings  with  the  motto, — *'  Hoc  age." 

On  the  18th  of  November, — the  day  appointed  for  the  public  funeral 
of  His  Grace,  the  Duke  of  Wellington, — there  were  no  sittings  in  any 
of  the  courts  at  Westminster. 
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COURT    OF    COMMON    PLEAS, 

a 
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SIXTEENTH  TEAR  OF  THE  REIGN  OF  QUEEN  YIOTOBIA.    1862. 


The  Judges  who  ustiallj  sat  in  banc  in  this  Term  were : 

jERViSy  C.  J.  Williams,  J. 

Maulb,  J.  Talfourd,  J. 


TABLE  OF  FEES 


TO  BE  TAKEN  AT  THE  OFFICES  OF  THE  SUPERIOR  COURTS,  AND  AT  THE 
judges'  CHAMBERS,  AS  SETTLED  BY  THE  JUDGES. 

In  pursuance  of  an  act  passed  in  the  session  of  parliament  held  in 
the  fifteenth  and  sixteenth  years  of  the  reign  of  Her  Majesty,  c.  23, 
intituled  <<  An  act  to  make  provision  for  a  permanent  establishment  of 
officers  to  perform  the  duties  at  Nisi  Prius,  in  the  superior  courts  of 
common  law,  and  for  the  payment  of  such  officers,  and  of  the  judges' 
clerks,  by  salaries,  and  to  abolish  certain  offices  in  those  courts,'*  We, 
the  undersigned,  being  two  of  the  commissioners  of  Her  Majesty's 
*fi1fil  '^^^^^Uf  ^*^®  caused  the  under-mentioned  tables  of  fees  to  be 
-^  ^prepared,  specifying  the  fees  proper  to  be  demanded  and  taken 
in  the  offices  under  mentioned,  and  at  the  judges'  chambers,  in  the 
superior  courts  of  common  law ;  and  [direct]  that  all  other  fees  in  such 
offices  and  chambers  shall  be  abolished,  namely : — 
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Offices  of  the  Masters  of  the  three  Superior  Courts. 

Every  writ  (except  writ  of  trial  or  subpoena) 
Every  concurrent,  alias,  pluries,  or  renewed  writ 

Every  writ  of  trial 

Every  writ  of  subpoena  before  a  judge  or  master 

before  the  sheriff 
Every  appearance  entered       .        •         •        • 

each  defendant  after  the  first. 
Filing  every  afiBdavit,  writ,  or  other  proceeding 
Amending  every  writ  or  other  proceeding   • 

Every  ordinary  rule 

Every  special  rule,  not  exceeding  six  folios 

exceeding  six  folios,  per  folio 
Note.    Plans,  sections,  &c.,  accompanying  rules,  to  be 
paid  for  by  the  party  taking  the  rule,  according  to 
the  actual  cost. 

Svery  judgment  by  default 

Every  final  judgment,  otherwise  than  judgment  by  default 
Taxing  every  bill  of  costs,  not  exceeding  three  folios  . 

exceeding  three  folios,  when  taxed 
as  between  party  and  party,  per  folio 
^Taxing  every  bill  of  costs,  exceeding  three  folios, 
when  taxed  as  between  attorney  and  client,  or 
where  the  attorney  taxes  his  own  bill,  per  folio    • 
Every  reference,  inquiry,  examination,  or  other  special  mat- 
ter referred  to  the  master,  for  every  meeting  not  ex- 
ceeding one  hour 

for  every  additional  hour,  or  less    • 
Upon  payment  of  money  into  court,  viz. 

for  every  sum  under  501.  •        •        •        • 

601.  and  under  1002 

1002.  and  above  that  sum         •         •        •        • 

Every  certificate 

Office  copies  of  praecipe  or  other  proceedings,  per  folio     . 
Every  search,  if  not  more  than  two  terms  .         •         •         . 
exceeding  two,  and  not  more  than  four  terms 
exceeding  four  terms,  or  a  general  search  . 
Every  affidavit,  affirmation,  &c.,  taken  before  the  master     . 
Filing  every  recognisance  or  security  in  ejectment  or  error 
Every  allowance  and  justification  of  bail 
For  taking  special  bail  as  a  commissioner   .... 
Filing  affidavit,  and  enrolling  articles  previous  to  the  admis- 
sion of  an  attorney 

VOL.  xu. — 68 
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£   $.  d. 

Every  re-admission  of  an  attorney      .        •        ...        .050 
All  other  fees  than  those  before  mentioned  are  hereby 
abolished,  and  are  not  to  be  taken  by  any  person 
in  the  masters'  offices  under  any  pretence  whatever. 

♦618]        *  Offices  of  the  Associates  to  the  three  Chief  Judges. 

Every  record  of  Nisi  Prius  delivered  to  the  associate  to  be 

entered  for  trial 15    0 

Every  trial  of  a  canse,  from  plaintiff       •        •        .        .        10    0 
from  defendant       •        •        •        •     0  15    0 
If  the  trial  continues  more  than  one  day,  then  for 

every  other  day,  from  plaintiff  and  defendant,  each    0  10    0 

Returning  the  postea 0    5    0 

Every  cause  made  remanet  at  the  instance  of  the  parties,  to 

be  paid  by  plaintiff  or  defendant,  as  the  case  may  be        0  10    0 
Every  cause  withdrawn,  to  be  paid  by  the  party  at  whose 

instance  it  is  withdrawn  •         .         .     *  •        .         0    5    0 

Re-entering  every  record  of  Nisi  Prius  made  remanet,  &c.  .  0  2  0 
Every  reference  from  plaintiff  and  defendant,  each  •  .  0  5  0 
Every  amendment  of  any  proceeding  whatever   •         .        .020 

Every  order  or  certificate 0    5    0 

Every  special  case  or  special  verdict,  in  addition  to  the  charge 

for  engrossing  and  copying,  at  the  rate  of  id.  per  folio, 

from  plaintiff  and  defendant,  each        .         .        •         .     0  10    0 

Attending  any  court  or  otherwise,  with  any  record  or  other 

proceeding  under  writ  of  subpoena  or  special  order  of 

court,  per  day 10    0 

All  other  fees  than  those  before  mentioned  are  hereby 
abolished,  and  are  not  to  be  taken  by  any  person 
in  the  associates'  offices,  under  any  pretence  what- 
ever. 

♦619]  *  Chambers  of  the  Chief  and  Puisne  Judges. 

Every  summons  to  try  an  issue  before  the  sheriff  •        •        .010 
Every  other  summons  whatever,  whether  in  term  or  vacation     0    2    0 
Every  order  to  try  an  issue  before  the  sheriff    .        •        .        0    10 
Every  other  order  whatever  of  an  ordinary  nature        •        .020 
Every  order  of  a  special  nature,  such  as,  reference  to  arbitra- 
tion, or  attendance  of  witnesses  at  arbitration, — service 
of  process  on  persons  residing  abroad, — ^reference  to  the 
master  to  fix  sum  for  final  judgment, — ^revival  of  judg- 
ment, and  the  like 0    5    0 

Every  fiat,  warrant,  certificate,  caveat,  special  case,  special 

verdict,  or  the  like 0    5    0 
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£.   i.  d. 

Every  afiSdavit,  affirmation,  &c.y  whether  in  term  or  yacationy 

each  deponent 0    10 

Every  affidavit  kept  for  the  purpose  of  being  conveyed  to  the 

proper  office  to  he  filed        •        •        •        •        .        .010 

Every  proceeding  filed 0    2    0 

Every  admission  of  an  attorney 10    0 

Every  approbation  of  commissioners  for  taking  affidavits  on 

special  bail 0    2     6 

Every  commission  for  taking  affidavits  or  special  bail,  exclu- 
sive of  stamp-duty,  engrossing,  and  sealing  .         .         .10     0 
Every  other  commission,  for  any  purpose  whatever,  exclusive 

of  stamp-duty,  engrossing,  and  sealing  .  •  .  0  10  0 
Every  acknowledgment  by  married  women  .  •  •  .  0  10  0 
Office  copies  of  judges'  notes,  or  of  any  other  proceeding 

whatever,  per  folio 0     0     6 

*M(n  *^^^^7  recognisance  or  bond  of  any  description  what- 

^^^^  ever 0  10    0 

*  Every  allowance  of  writ  of  error 0  10    0 

Bail  on  cepi  corpus,  habeas  corpus,  error,  or  judgment  .020 

Delivering  bail-piece  off  the  file,  or  justification  of  bail      •         0     2     0 

Every  committal 0     5     0 

Every  exhibit  signed  by  a  judge 0     10 

Producing  judges'  notes 0     5    0 

Bill  of  exceptions  signed  by  judge   .        •        •        *        •        0    5    0 

Order  in  legacy-duty  cases  * 0    5    0 

Crown  revenue  cases,  from  defendant       .        .        .        •        0    5    0 
Attendance  in  any  court  or  otherwise,  under  subpoena  or  spe- 
cial order  of  court,  to  give  evidence  or  produce  docu- 
ments, per  day 10    0 

Attendance  as  a  commis^oner  to  take  affidavit,  &c.,  or  at  a 

judge's  house,  or  elsewhere,  at  request  of  parties  •  0  10  0 
Appointment  of  commissioners  under  glebe-exchange  .  .10  0 
Allowance  of  by-laws  or  table  of  fees       •        •        •        •        10    0 

Beport  on  private  bill 5    0    0 

Attendance  by  counsel,  each  side 0    5    0 

Note.  All  plans,  sections,  &c.,  accompanying  any  order  or  office- 
copy,  to  be  paid  for  by  the  party,  according  to  the  actual  cost. 
In  cases  where  the  party  has  been  allowed  to  sue  in  formfi 
pauperis,  the  fees  are  not  to  be  demanded  or  taken,  nor  in 
cases  where  such  fees  would  be  payable  by  any  revenue  or 
other  government  department. 

All  other  fees  than  those  before  mentioned,  are  abolished, 
and  are  not  to  be  taken  by  any  '^'person  at  the  judges'  r^/^o^ 
chambers,  under  any  other  pretence  whatever.  ^ 


621  TABLE  OF  FEES.    M.  T.  1852. 

Given  under  our  hands,  at  the  Treasury  Chambers,  Whitehall,  this 
20th  of  Noyember,  1852. 

Chandos, 
Thomas  Bateson, 
Two  of  the  commissioners  of  Her 
Majesty's  Treasury. 

We,  the  undersigned  judges  of  the  superior  courts  of  common  law, 
do  settle,  allow,  and  sanction  the  before-mentioned  table  of  fees  prepared 
by  the  commissioners  of  Her  Majesty's  treasury ;  and  we  do  hereby 
establish  the  same,  under  the  provisions  of  the  aforesaid  act. 
Dated  the  22d  day  of  November,  1852. 

Campbell,  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench. 

John  Jbrvis,  Lord  Chief  Justice  of  the  Court  of  Common  Pleas. 

Fred.  Pollock,  Lord  Chief  Baron  of  the  Court  of  Exchequer. 

W.  H.  Maule,      ^ 

E.  v.  Williams,    v  Judges  of  the  Court  of  Common  Pleas. 

T.  N.  Talfourd,  j 

The  before-mentioned  tables  of  fees  having  been  sanctioned  and 
allowed  by  the  Lord  Chief  Justices,  the  Lord  Chief  Baron,  and  other 
Judges  as  required  by  the  said  act,  we  do  hereby  order  that  the  said 
tables  of  fees  be  inserted  and  published  in  the  London  Gazette. 
Treasury  Chambers,  Whitehall,  the  22d  of  November,  1852. 

Chandos, 
Thomas  Batsson, 
Two  of  the  commissioners  of  Her 
Majesty's  Treasury. 
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*REGISTEATION  APPEALS.  [*622 

City  of  WESTMINSTER. 

WILLIAM  SIMPSON  FORD,  Appellant ;  FRANCIS  SMEDLET, 
Respondent.     Nov.  12. 

AssesMd  taxes  are  (by  the  43  G.  3,  o.  161,  8.  23)  payable  quarterly,  though,  by  the  48  G.  3,  c. 
141,  the  colleoton  are  direeted  to  ooUoct  them,  and  they  are  accordingly  lunally  collected  half- 
yearly. 

Where,  therefore,  a  bouae-tax  waa  payable  on  the  20th  of  December,  1851,  but  not  demanded 
until  the  1 1th  of  April,  1852,  and  the  party  assessed  did  not  pay  it  until  after  the  20th  of 
July :— Held,  that  he  had  not,  within  the  meaning  of  the  11  A  12  Viet  c.  90,  "paid,  on  or 
before  the  20tb  of  July,  all  asecMed  taxes  which  became  payable  from  him  in  respect  of  the 
premises  previously  to  the  5th  of  January,"  and  consequently  that  he  was  not  entitled  to  bo 
registered. 

Thb  appellant  claimed,  in  respect  of  certain  property  occupied  by 
him  in  the  parish  of  St.  Clement  Danes,  to  have  his  name  inserted  in 
the  list  of  persons  entitled  to  vote  at  the  election  of  members  to  serve 
in  parliament  for  the  city  of  Westminster.  His  claim  was  free  from 
all  objection  except  one,  viz.,  that  he  had  made  default  in  payment  of 
assessed  taxes. 

Under  the  reform  act,  2  W.  4,  c.  45,  no  person  coald  be  put  upon 
the  register,  unless  he  had  paid,  on  or  before  the  20th  of  July,  all 
assessed  taxes  which  should  have  become  payable  from  him  in  respect 
of  the  premises  previously  to  the  6th  of  April  then  next  preceding. 

By  the  11  &  12  Vict.  c.  90,  the  period  of  permbsible  arrears  is 
enlarged ;  for,  by  that  act,  it  is  sufficient  if  the  claimant  hath  paid,  on 
or  before  the  20th  of  July,  all  assessed  taxes  which  shall  have  become 
payable  from  him  in  respect  of  the  premises  previously  to  the  6th  of 
January  in  the  same  year. 

Assessed  taxes  the  revising  barrister  conceived  to  be  payable  quar- 
terly,-—on  the  20th  of  June,  the  20th  of  September,  the  20th  of  Decem- 
ber, and  the  20th  of  March,  in  each  year. 

The  instructions  to  the  collectors  represent  the  assessed  taxes  as 
payable  quarterly,  and  require  them  to  be  collected  and  recovered 
forthwith,  whenever  there  is  '^'danger  that  a  tax  may  be  lost,  r^goq 
A  copy  of  these  instructions  was  laid  before  the  revising  bar-  ^ 
rister;  and  it  appeared  by  them,  and  from  other  evidence,  that,  to 
save  expense,  and  to  promote  convenience,  assessed  taxes,  although 
payable  quarterly,  are  in  general  collected  only  half-yearly,  by  equal 
moieties,  at  Michaelmas,  and  at  Lady-Day. 

It  was  proved  that  the  collectors  always  received  quarterly  payments 
voluntarily  tendered,  and  for  such  quarterly  payments  gave  quarterly 
discharges. 

The  appellant  was  returned  a  defaulter,  under  the  12th  section  of 
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the  registration  act,  6  &  7  Vict.  c.  18,  for  not  having  paid,  on  or  before 
the  20th  of  July,  1852,  the  quarterly  house-tax  of  the  20th  of  Decem- 
ber, 1851 ;  and,  in  point  of  fact,  it  was  proved  that  he  did  not  pay 
that  tax  until  the  80th  of  July,  although  the  same  was  demanded  of 
him  on  the  10th  of  April. 

The  revising-barrister  held  that  the  quarterly  house-tax  of  the  20th 
of  December,  1851,  was,  under  the  11  &  12  Vict.  c.  90,  payable  from 
the  appellant  «  previously  to  the  5th  of  January  last ;"  and,  as  he  had 
allowed  the  20th  of  July  to  expire  without  satisfying  the  demand,  the 
revising-barrister  rejected  his  claim. 

The  appellant  urged,  that,  inasmuch  as  the  quarterly  house-tax  of 
the  20th  of  December  was  not  actually  demanded  previously  to  the  5th 
of  January,  it  was  therefore  not  payable  previously  to  that  day :  but 
the  revising-barrister  did  not  assent  to  that  proposition. 

The  appellant  further  urged  that  it  was  enough  for  him  to  have  paid 
his  assessed  taxes  down  to  the  20th  of  September :  but  the  revising- 
barrister  held  the  contrary. 

If  the  court  should  be  of  opinion,  that,  under  the  circumstances 

stated,  it  was  not  necessary  for  the  appellant  to  have  paid,  on  or  before 

the  20th  of  July,  the  house-tax  of  the  20th  of  December  last,  he  would 

*fS9dl  ^^  ^^^^  ^event  be  entitled  to  have  his  name  inserted  in  the  said 

"'  list  of  voters  for  the  city  of  Westminster. 

Kinglakcy  Serjt.  (with  whom  was  2).  Keene)^  for  the  appellant. — The 
question  is,  whether  there  has  been  a  due  payment  of  assessed  taxes  by 
the  claimant,  within  the  2  W.  4,  c.  45,  s.  27. 

1.  The  house-tax,  not  having  been  demanded  previously  to  the  5th 
of  January,  was  not  so  payable  as  to  make  its  non-payment  a  default 
on  the  part  of  the  appellant.  The  question  depends  upon  the  construc- 
tion of  certain  acts  of  parliament.  By  the  1st  section  of  the  43  G.  3, 
c.  99,  it  is  enacted  that  all  duties  now  under  the  management  of  the 
tax-office  (except  land-tax),  shall  be  levied  under  the  regulations  of  that 
act.  By  section  12,  the  assessors  are  required  to  make  and  deliver  cer- 
tificates of  assessment  of  all  the  duties  given  to  them  in  charge,  to  the 
commissioners,  on  or  before  the  5th  of  June  yearly ;  and  the  commis- 
sioners are  to  sign  and  seal  three  duplicates  of  the  assessments,  and  td 
deliver  one  of  them  to  the  collector,  together  with  warrants  for  collect- 
ing the  same :  «<  and  the  said  collectors  are  hereby  enjoined  and  required 
to  make  demand  of  the  several  sums  contained  in  such  duplicates,  from 
the  parties  charged  therewith,  or  at  the  places  of  their  last  abode,  or 
on  the  premises  charged  with  the  assessment,  as  the  case  may  require, 
within  ten  days  after  the  said  duties  shall  respectively  become  payable, 
next  after  such  assessments  shall  have  been  delivered  to  them.'*  The 
23d  section  of  the  43  G.  3,  c.  161,  enacts  <<  that  every  assessment 
to  be  made  of  the  said  duties  in  pursuance  of  this  act,  in  England, 
Wales,  and  Berwick-upon-Tweed,  shall  be  in  force  for  one  whole  year 
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commencing  from  the  5th  of  April  in  the  year  in  which  the  same  shall 
be  made,  and  ending  on  the  5th  of  April  then  next  following,  and  the 
iaid  several  duties  shall  be  paid  hy  quarterly  instalments  on  the  days 
'^'hereinafter  mentioned,  that  is  to  saj,  on  the  20th  of  June  for 


the  quarter  commencing  from  the  5th  of  April  and  ending  on  the 
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5th  of  July,  the  20th  of  September  for  the  quarter  commencing  from 
the  5th  of  July  and  ending  on  the  10th  of  October,  and  the  20th  of 
December  for  the  quarter  commencing  from  the  10th  of  October  and 
ending  on  the  5th  of  January,  and  the  20th  of  March  for  the  quarter 
commencing  on  the  5th  of  January  and  ending  on  the  5th  of  April  in 
every  year,  the  first  payment  thereof  to  be  made  on  the  20th  of  June, 
1804 ;  and  it  shall  be  lawful  for  the  respective  commissioners,  or  any 
two  or  more  of  them,  and  they  are  hereby  required,  as  soon  as  the  assess- 
ment shall  be  made,  to  issue  out  and  deliver  to  the  respective  collectors 
their  warrants  for  the  speedy  and  effectual  levying  and  collecting  the 
said  duties,  as  the  same  shall  become  payable  ly  quarterly  instalments 
as  aforesaid.''  The  24th  section  has  reference  to  assessments  in  Scot- 
land, as  to  which  the  language  and  the  machinery  are  totally  different : 
there,  the  payments  are  to  be  made  half-yearly,  and  at  the  office  of  the 
collector.  Then  comes  the  48  0.  8,  c.  141,  which  contains  rules  and 
regulations  for  assessments  and  collections.  Rule  8  of  the  8d  division 
provides  that  the  duties  ^'  shall  be  collected  and  levied  in  moieties^  on 
the  days  hereinafter  mentioned,  that  is  to  say,  one  moiety  of  the  duties 
of  assessed  taxes,  if  not  sooner  paid  or  satisfied  according  to  the  directions 
of  the  said  acts  respectively,  shall  be  collected  or  levied  before  the  10th 
of  October  in  each  year  of  assessment,  or  within  twenty-one  days  there- 
after, and  the  other  moiety  thereof  before  the  5th  of  April  following,  or 
within  twenty-one  days  thereafter."  Then  comes  a  proviso,  which  will 
probably  be  relied  upon  on  the  other  side,  as  showing,  that,  notwith- 
standing the  direction  to  collect  half-yearly^  yet  the  collector  may  still 
exercise  the  powers  given  by  the  former  acts,  and  collect  ^quar-  r^^oqa 
terlyj — ^^  Provided  always,  that  nothing  herein  contained  shall  be  ^ 
construed  to  alter  the  times  or  proportions  at  which  the  said  duties  are 
payable,  according  to  the  directions  of  the  said  acts  respectively,  or  in 
any  way  to  impeach  or  affect  the  powers  or  provisions  of  the  said  acts 
for  the  recovery  of  the  said  duties  at  such  times  and  in  such  proportions 
as  are  therein  prescribed ;  and  the  said  respective  duties  shall  be  deemed 
payable  quarterly  at  the  times  mentioned  in  the  said  acts,  by  four  instal- 
ments; and  it  shall  be  lawful  to  demand,  receive,  or  levy  the  same 
according  to  the  said  acts,  anything  herein  contained  to  the  contrary 
notwithstanding."  The  meaning  of  that  is,  that,  for  all  ordinary  pur- 
poses,  the  collection  is  to  be  made  by  half-yearly  instalments ;  but  that 
the  provisions  of  the  former  acts  are  to  be  kept  alive  for  cases  of  emer- 
gency. [Jeryis,  C.  J. — The  case  is  rather  confused  in  this  respect. 
The  revising-barrister  finds  as  a  fact  that  the  assessed  taxes,  although 
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payable  quarterlj,  are  collected  only  half-yearly.]  It  possibly  would 
have  been  more  correct  to  have  made  the  instructions  to  the  collectors 
part  of  the  case.  These  show  how  the  statutes  have  practically  been 
put  in  force.  Applying  that  to  the  words  of  the  27th  section  of  the  2 
W,  4,  c.  45, — "all  taxes  which  shall  have  become  payable," — ^they 
ought  fairly  to  be  interpreted  to  mean,  not  payable  legally,  but  collect- 
able upon  a  demand  for  non-compliance  with  which  the  voter  would  be 
deemed  a  defaulter.     Under  the  Irish  reform  act,  2  &  3  W.  4,  c.  88,  s* 

7,  where  the  words  are,  "legally  due  and  payable,"  the  practice  has 
been  to  require  a  proper  demand  on  the  voter. 

2.  Should  the  court  consider  itself  bound  by  the  strict  letter  of  the 
statutes  to  hold  that  "  payable"  means  payable  quarterly, — for  the  pur- 
pose of  disfranchising  the  voter,  the  taxes  can  hardly  be  said  to  be  pay- 

*R9,71  ^^^^  ^^^^^  ^^^^  ^^^^  ^^^^  ^^^  demanded.  Under  the  48  ^G.  3, 
-'  c.  99,  s.  12,  the  collectors  are  expressly  enjoined  and  required  to 
make  demand :  and,  by  s.  88,  it  is  only  upon  the  party's  refusal  to  pay 
"upon  demand  made  by  the  collector,  according  to  the  precepts  or 
estreats  to  him  delivered  by  the  commissioners,"  that  power  is  given  to 
distrain  for  the  amount.  The  whole  machinery  of  the  collection  con- 
templates a  demand.  [Jervis,  0.  J. — It  may  be  that  a  demand  is 
necessary  before  enforcing  payment  by  a  distress.  Maule,  J. — ^Do  yoa 
contend  that  the  taxes  are  not  "  payable"  until  the  commissioners  have 
delivered  out  their  precepts  or  estreats  ?]  This  right  of  voting  is  a  sub- 
stitution for  the  right  of  scot  and  lot  voting ;  and  it  has  been  decided, 
that,  where  the  right  of  voting  for  a  member  to  serve  in  parliament  was 
in  the  inhabitant  householders  paying  scot  and  lot,  one  who  had  been 
an  inhabitant,  and  had  paid  poor's  rates  for  many  years,  was  entitled  to 
vote,  although  the  poor's  rates  for  three-quarters  of  a  year  were  in  arrear 
at  the  commencement  of  the  election, — no  personal  demand  of  the  rates 
having  been  made  upon  him,  and  no  written  demand  having  been  left  at 
his  house :  CuUen  v.  Morris,  2  Stark.  N.  P.  C.  577.  [Jervis,  C.  J.— 
There,  no  period  of  payment  was  fixed.]  The  rate  is  payable  when  made 
and  duly  published. 

Wordstvarthy  for  the  respondent,  referred  to  The  King  v.  Ford,  2 
Ad.  &  E.  688  (E,  C.  L.  R.  vol.  29),  4  N.  &  M.  451  (E.  C.  L.  R.  vol. 
80),  where  it  was  held,  that  the  demand  required  by  the  43  6.  8,  c.  99, 

8.  88,  previously  to  a  distress  being  levied  for  assessed  taxes,  need  not 
be  made  in  writing,  nor  personally  on  the  party  from  whom  they  are 
due ;  but  that  it  is  sufficient  if  a  demand  has  in  fact  been  made,  and 
there  has  been  a  refusal,  on  the  ground  of  inability,  or  for  any  other 
cause,  to  pay.     He  was  stopped  by  the  court. 

*62ftl      JERVIS,  0.  J. — I  am  of  opinion  that  the  ♦revising-barrister 

-'  has  put  a  correct  construction  upon  the  statutes  relating  to  the 

assessed  taxes,  and  has  properly  rejected  the  appellant's  vote.     The 

question  is  whether  the  house-tax  mentioned  in  the  case  was  due  and 
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payable  on  the  20th  of  December,  1851,  or  on  the  20th  of  March,  1862, 
or  only  on  demand.  If  jou  look  carefully  at  the  various  acts,  no  diffi- 
culty at  all  arises :  the  whole  scheme  is  plain  and  intelligible.  By  the 
12th  section  of  43  G.  S,  c.  99,  the  assessments  were  to  be  made  yearly, 
and  the  collectors  were  required  to  make  demand  from  the  parties 
charged  therewith  within  ten  days  after  the  duties  respectively  became 
payable.  By  the  28d  section  of  the  48  G.  3,  c.  161,  it  is  enacted  that 
the  duties  shall  be  paid  by  quarter^  instalments,  <<  on  the  20th  of  June 
for  the  quarter  commencing  from  the  5th  of  April  and  ending  on  the 
ith  of  July,  the  20th  of  September  for  the  quarter  commencing  from 
tke  5th  of  July  and  ending  on  the  10th  of  October,  and  the  20th  of 
December  for  the  quarter  commencing  from  the  10th  of  October  and 
ending  on  the  5th  of  January,  and  the  20th  of  March  for  the  quarter 
commencing  on  the  5th  of  January  and  ending  on  the  5th  of  April  in 
every  year."  In  order  to  avoid  what  might  appear  to  be  a  hardship, 
by  enabling  the  collector  to  pounce  upon  the  parties  without  notice, 
the  3Sd  section  provides  that  a  demand  shall  be  made  before  a  distress 
shall  be  levied  for  non-payment.  Then  the  48  G.  8,  c.  141,  which 
directs  the  mode  of  collecting,  provides  that  the  duties  «  shall  be  col- 
lected and  levied  in  moietieSy  on  the  days  hereinafter  ipentioned,  that 
is  to  say,  one  moiety  of  the  duties  of  assessed  taxes,  if  not  sooner  paid 
or  satisfied  according  to  the  directions  of  the  said  acts  respectively^  shall 
be  collected  or  levied  before  the  10th  of  October  in  each  year  of  assess- 
ment, or  within  twenty-one  days  thereafter,  and  the  other  moiety 
thereof,  before  the  5th  of  April  following,  or  within  twenty-one  days 
thereafter ;"  and,  to  avoid  all  '''ambiguity,  there  is  an  express  r«^og 
proviso,  <<that  nothing  herein  contained  shall  be  construed  to  ^ 
alter  the  times  or  proportions  at  which  the  said  duties  are  payable 
according  to  the  directions  of  the  said  acts  respectively,  or  in  any  way 
to  impeach  or  affect  the  powers  or  provisions  of  the  said  acts  for  the 
recovery  of  the  said  duties  at  such  times  and  in  such  proportions  as  are 
therein  prescribed,  and  the  said  respective  duties  shall  be  deemed  paya- 
ble quarterly  at  the  times  mentioned  in  the  said  acts,  by  four  instal- 
ments ;  and  it  shall  be  lawful  to  demand,  receive,  or  levy  the  same 
according  to  the  said  acts,  anything  herein  contained  to  the  contrary 
notwithstanding."  It  is  said  that  the  words  of  this  proviso  lead  to  the 
inference  that  the  time  of  levy  and  payment  are  identical,  that  is,  after 
the  expiration  of  each  half-year.  The  answer  to  that,  however,  is,  that 
a  levy  supposes  a  compulsory  payment,  and  a  payment  compulsorily 
enforced  supposes  a  previous  demand ;  the  88d  section,  which  gives  the 
power  of  distress,  requiring  a  previous  demand.  The  duties  are  paya- 
ble quarterly,  though  not  enforceable  by  distress  without  a  previous 
demand.  Therefore,  the  appellant  in  this  case  was  clearly  a  defaulter, 
and  the  decision  of  the  revising-barrister  right. 

Maulb,  J. — I  entirely  agree  with  the  Lord  Chief  Justice  in  the  con- 
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stmction  which  he  has  put  upon  the  statutes.  To  entitle  the  party  to 
the  franchise,  he  must  have  paid  on  or  before  the  20th  of  Jaly  all 
assessed  taxes  which  shall  have  become  payable  from  him  in  respect  of 
the  premises,  previously  to  the  5th  of  January,  in  the  same  year.  The 
question  is,  what  taxes  became  payable  here  before  the  5th  of  January, 
1852.  That  depends  upon  the  words  of  the  acts  of  parliament  which 
have  been  referred  to.  The  48  G.  8,  c.  161,  s.  23,  in  express  terms 
provides  that  the  assessed  taxes  shall  be  paid  by  quarterly  instalments. 
*R^01  ^7  ^^^  subsequent  act,  48  G.  3,  '^'c.  141,  the  collector  is  directed 
-^  to  collect  the  duties  half-yearly,  though  there  is  nothing  to  |)re- 
vent  him  from  receiving  them  quarterly.  That  is  the  clear,  simple^ 
plain  sense  of  the  words ;  and  that  sense  must  be  given  to  them,  unless 
it  is  impossible  so  to  understand  them  without  such  a  degree  of  incon* 
venience  resulting  from  such  a  construction  as  to  warrant  us  in  depart- 
ing from  the  ordinary  sense  of  the  words.  I  see  no  such  urgent  neces- 
sity here.  And  I  doubt  whether  anything  would  justify  us  in  holding 
that  <<  paid  and  payable"  means  something  else.  Where  an  act  of  par* 
liament  says  that  a  tax  shall  be  payable  in  December,  and  another  says 
that  all  taxes  payable  before  January  shall  be  paid  on  or  before  the 
20th  of  July,  the  words  must  be  read  in  their  plain  and  ordinary  sense. 
I  think  the  appellant  in  this  case  has  not  complied  with  the  condition 
which  the  legislature  has  imposed  upon  his  right  to  vote,  and  conse- 
quently that  the  revising-barrister  has  properly  withheld  his  name  from 
the  register. 

Talfoubd,  J. — I  am  entirely  of  the  same  opinion.  The  words  are 
BO  plain  that  I  can  conceive  nothing  that  would  justify  us  in  construing 
them  as  my  Brother  Kinglake  has  contended  they  ought  to  be  con- 
Btrued.  Decision  affirmed,  with  costs. 
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JOHN  HAMILTON,  Appellant ;  WILLIAM  BASS,  Respondent. 

Nov.  12. 

4.  WM  regiitered  u  a  oounty  voter  in  respact  of  an  undiTided  thJrtiotli  aliMre  of  certain  fireehold 
property  which  waa  let  at  a  gross  yearly  rent  of  75^  15«.,  with  an  agreement  that  the  landlorda 
should  pay  aU  rates  and  taxes.  These  redoeed  the  annual  ralne  to  tZL  St.  Id.,  and  there  was  a 
Airther  charge  of  IL  6«.  for  expenses  of  collection.  The  arerage  annual  expenses  of  repaiis, 
which  were  done  hy  the  landlords,  and  which  the  rcTising  harrister  found  were  neoessaty  to 
enable  them  to  obtain  the  net  rent  of  63^  8«.  Id,,  had  for  the  preceding  six  years  been  Al.  per 
annum.  The  rerising-barrister  decided  that  the  cost  of  repairs  must  be  deducted  from  the 
rent»  for  the  purpose  of  ascertaining  the  yearly  Taiue,  and  consequently  that  A.'8  interest  waa 
of  less  than  the  ralne  of  40«.  by  the'  year,  and  he  expunged  his  name  l^om  the  list : — Held, 
that  he  had  correctly  decided. 

WiLLiAK  Bass,  whose  name  was  on  the  register  of  voters  for  the 
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eonnty  of  Cumberland,  duly  objected  to  the  same  of  Jobn  Hamilton 
being  retained  on  the  list  for  the  town  of  Caldengate. 

John  Hamilton  was  registered  to  vote  in  respect  of  one  undivided 
thirtieth  part  of  freehold  dweIling*house,  dwelling-rooms,  bake-house, 
school-rooms,  and  reading-room.  Church  Street  and  Bread  Street.  The 
fiusts  of  the  case  were  as  follows : — 

In  1846,  a  conveyance  of  the  property  in  question  was  duly  executed 
to  the  use  of  the  voter  and  twenty-nine  others,  in  fee.  The  purchase- 
money  was  advanced,  in  equal  portions,  by  each  of  the  thirty  persons 
in  whose  favour  the  conveyance  was  made.  Immediately  after  the  pur- 
chase, the  property  was  let  on  behalf  of  the  purchasers  at  a  gross  rent 
of  751.  15».,  with  an  agreement  that  the  landlords  should  pay  all  rates 
and  taxes. 

The  tenants  were  rated  to  all  the  usual  tenants'  rates ;  which  were, 
in  this  case,  the  poor-rate  and  other  parochial  rates,  amounting  to  101. 
10».  10(2.,  and  a  lighting-rate,  and  rate  called  <<  the  board  of  health 
rate,"  amounting  together  to  2L  Os.  8d.  in  the  year.  But  all  these 
rates,  in  pursuance  of  the  terms  of  the  letting,  were  paid  by  the  land- 
lords. 

But  for  the  agreement,  these  rates  would  all  have  been  *pay-  r^noo 
able  by  the  tenants,  and  the  rental  of  the  property  would  have  '- 
been  diminished  by  the  amount  of  the  rates. 

Besides  these  rates,  there  had  been  an  expenditure  on  behalf  of  the 
landlords  in  each  year,  in  order  to  keep  the  premises  in  sufficient  repair. 
This  expenditure  had  been  in  the  last  year  so  large  as  to  reduce  the 
resulting  share  of  each  landlord  to  less  than  40». ;  but,  in  other  years. 
It  has  been  small  enough  to  leave  the  return  to  each  landlord  higher 
than  40s.  The  average  expenditure  for  repairs  upon  the  six  years  from 
1846,  had  been  42.  in  the  year.  Such  a  sum  by  the  year,  upon  an 
average,  was  necessary  to  be  expended  in  repairs  by  the  landlords,  in 
order  to  enable  them  to  procure  the  rent  of  752.  15s. 

There  was  a  further  annual  expense  to  the  landlords  for  collecting 
rents,  and  which  was  a  necessary  expense,  of  12.  6s.  A  manager  had 
been  appointed  on  behalf  of  the  landlords,  who  had  in  each  year  col- 
lected the  rents,  paid  the  expenses,  kept  the  accounts,  divided  the  profits, 
and  transmitted  to  each  landlord  his  resulting  share. 

Upon  this  state  of  facts,  it  was  agreed,  on  both  sides,  that  the  annual 
rent  which  a  solvent  tenant  would  give  for  the  property  in  its  then  con- 
dition, must,  in  this  case,  be  taken  to  be  682.  8s.  7d. ;  and  that  the 
sum  of  12.  6s.  was  a  charge  payable  by  the  landlords  in  respect  of  the 
property,  which  ought  to  be  deducted.  But  it  was  contended  on  behalf 
of  the  voter,  that  the  sum  of  42.,  being  the  average  expenditure  for 
necessary  repairs  as  aforesaid,  ought  not  to  be  treated  as  a  charge 
payable  by  the  owners  in  respect  of  the  property,  and  that  it  ought  to 
be  deducted :  whilst  it  was  contended,  on  behaU?  of  the  objector,  that 
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the  average  expenditure  of  42.  for  neoessary  repairs,  was  a  charge 
payable  by  the  owners  in  respect  of  the  {Mroperty  which  ought  to  be 
deducted. 

^^nn-1  The  rovising-barrister  held  that  the  true  measure  of  ^the 
^  annual  value  of  the  property  in  this  case,  was,  the  gross  rent, 
less  the  annual  tenant's  rates  mentioned,  and  that  the  annual  charge  for 
collection  was  a  charge  which  ought  to  be  deducted :  and  he  further 
held  that  the  annual  average  expense  for  necessary  repairs  was  also  a 
charge  payable  by  the  owners  in  respect  of  the  property,  which  ought 
to  be  deducted,  in  order  to  determine  the  annual  value  of  the  property 
to  the  owners.  If  the  sum  of  4L  was  deducted,  the  resulting  share  to 
each  owner  was  less  than  40«.  by  the  year :  if  it  was  not,  the  share  to 
each  owner  was  more  than  40«.  The  revising-barrister  held  that  the 
share  of  each  owner  was  of  less  value  than  409. ;  and  he  expunged  the 
name  of  the  voter  from  the  list. 

The  cases  of  the  twenty-nine  other  owners  were  consolidated  with 
the  principal  case. 

MelloTj  for  the  appellant. — The  question  is,  whether  the  cost  of 
repairs  is  to  be  taken  into  account  in  ascertaining  the  value  of  the  voter'a 
interest  in  this  land.  The  statute  8  H.  6,  c.  7,  gives  the  right  of  voting 
to  those  who  have  <«  free  land  or  tenement  to  the  value  of  40«.  by  the 
year  at  the  least  above  all  charges."  The  10  H.  6,  c.  2,  professes  to 
explain  that,  by  ordaining  <«  that  the  knights  of  all  counties  within  the 
realm  of  England,  to  be  chosen  to  come  to  parliaments  thereafter  to 
be  holden,  shall  be  chosen  in  every  county  by  people  dwelling  and 
reaiant  in  the  same,  whereof  .every  man  shall  have  freehold  to  the  value 
of  40«.  by  the  year  at  the  least,  above  all  charges,  within  the  same 
county  where  any  such  chooser  will  meddle  of  any  such  election."  The 
6th  section  of  the  18  G.  2,  c.  18,  defines  the  meaning  of  <<  charges :"  it 
enacts  that  <<  no  person  shall  vote  in  any  such  election,  without  having 
a  freehold  estate  in  the  county  for  which  he  votes,  of  the  clear  yearly 
value  of  40^.,  over  and  above  all  rents  and  charges  payable  out  of 
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^'or  in  respect  of  the  same."  [Maule,  J. — Repairs  are  not 
<<charges:"  but  the  property  which  gives  the  right  of  voting 
must  be  of  the  clear  yearly  value  of  40«.  If  a  man  has  a  piece  of 
land  by  means  of  which  he  can  enable  himself  to  expend  40s.  a  year, 
by  laying  out  5s.  upon  it,  can  that  be  said  to  be  of  the  value  of  40s. 
by  the  year  ?  Jeryib,  C.  J. — This  question  arose  in  Lee,  app.,  Hutch* 
inson,  resp.,  8  C.  B.  16  (E.  C.  L.  R.  vol.  65),  2  Lutw.  Reg.  Cas.  169. 
There,  A.,  possessed  of  a  freehold  estate  of  the  yearly  value  of  6L, 
mortgaged  it  for  1002. :  the  deed  was  declared  to  be  a  security  for  the 
principal  sum  only ;  and  the  power  of  sale  was  for  payment  of  that- 
sum  only,  at  a  day  long  past :  but  it  was  found  as  a  fact  that  interest 
had  been  regularly  paid  upon  the  1002.  at  5  per  cent. :  and  it  was  held 
that  A.  had  not  an  interest  in  land  «« to  the  value  of  40s.  by  the  year  at 


12  COMMON  BENCH.    (8  J.  SCOTT.)  684 


the  least  above  all  charges/'  within  the  8  H.  6,  c.  7,  and  therefore  was 
not  entitled  to  be  registered  for  the  ooantj.]  It  was  not  the  policy  of 
the  statute  to  create  subtle  distinctions.  Is  a  man  who  lays  out  nothing 
in  repairs  to  be  put  in  a  better  position  than  one  who  does  ?  In  Colyille, 
app.,  Wood,  resp.,  2  0.  B.  210  (E.  C.  L.  B.  vol.  52),  1  Lutw.  Beg. 
Gas.  488,  it  was  held  that  the  proper  criterion  of  <<  dear  yearly  value," 
within  the  2  W.  4,  c.  45,  s.  27,  is,  the  fair  annual  rent,  without  making 
any  deduction  on  account  of  repairs  or  insurance.  [Maule,  J. — Can 
a  man  be  said  to  possess  land  of  the  clear  yearly  value  of  40«.,  if  it  is 
necessary  to  expend  5$.  a  year  to  enable  him  to  obtain  that  sum  for  it;?] 
The  words  are,  not  «  net  annual  value,"  as  in  the  6  &  7  W.  4,  c.  96, 
B.  1,  but  <<  clear  yearly  value  of  40s.  over  and  above  all  rents  and 
charges."  In  The  King  v.  Framlingham,  Burr.  Sett.  Cas.  748,  the 
pauper  hired  a  tenement  at  the  yearly  rent  of  102.,  all  parish  rates  and 
charges  to  be  paid  by  the  landlord ;  and  the  question  was,  whether  that 
was  a  hiring  of  a  tenement  within  the  9  &  10  W.  8,  c.  11.     The  court 
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said :  <<  This  was  a  ^good  taking  a  lease  of  a  tenement  of  the 
yearly  value  of  102.,  within  the  intention  and  meaning  of  the 
act  of  parliament.  It  turns  upon  the  credit  given  to  the  certificate^ 
person.  Now,  here,  credit  is  given  to  this  man  for  lOL  a  year.  He 
contracted  for  it  at  that  rent ;  and  he  paid  that  rent  to  his  landlord  for 
it.  It  was  a  real  and  bonfi  fide  taking  of  a  tenement  of  that  yearly 
value."  [Jebvis,  C.  J.— In  The  King  v.  Tomlinson,  9  B.  &  0.  168 
(E.  G.  L.  B.  vol.  17),  4  M.  &  B.  169,  cited  in  Golvill,  app.,  Wood,  resp., 
Bayley,  J.,  says, — <<  In  the  case  of  houses,  the  annual  profit  or  value  ia 
always  a  part  only  of  the  annual  rent  paid  to  the  landlord.  Some 
portion  of  that  rent  ought  to  be  set  apart  to  form  a  fund  for  repairing 
or  building,  when  necessary :  in  other  words,  to  maintain  or  re*produce 
the  subject  of  occupation."  Maulb,  J. — ^Parke,  J.,  says  the  same,  in 
substance,  in  The  King  v.  Lord  Qranville,  9  B.  &  G.  188,  4  M.  &  B. 
171.]  It  may  be  right  that  the  cost  of  repairs  should  be  deducted, 
where  the  object  is  to  ascertain  the  rateable  value  of  property ;  but  not 
where  the  annual  value  to  the  owner  is  in  question.  [Jbryis,  G.  J. — 
The  case  of  Golvill,  app..  Wood,  resp.,  is  not  at  all  applicable  to  this 
matter.  There,  the  question  was,  whether  the  tenant  had  that  which 
was  worth  lOL  a  year  to  him.  The  circumstance  of  his  landlord  being 
obliged  to  expend  a  portion  of  the  rent  in  repairs,  did  not  make  the 
house  of  less  value  to  the  tenant.  Here,  however,  the  rent  received 
by  these  thirty  persons,  is,  68Z.  %$.  7(2.  per  annum,  minus  41.  a  year, 
which  is  necessarily  expended  in  repairs,  in  order  to  realise  that  sum.] 
The  words  <<  yearly  value"  are  used  by  the  legislature  in  different 
senses  for  different  purposes.  Where  the  object  is  to  confer  a  qualifi- 
cation, the  construction  should,  it  is  submitted,  be  most  liberal. 

S.  Temphf  for  the  respondent. — The  case  of  Golvill,  app.,  Wood, 
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*6^61  '^^P*>  ^^  ^^^  disposed  of  by  the  ^observation  last  made  upon 
-'  it.  [Maulb,  J. — The  reprises  there  increased  the  valae  of  the 
premises  to  the  voter:  here,  thej  diminish  it.  The  qualification  re- 
quired by  the  8  H.  6,  c.  7,  has  never  been  altered  by  any  subsequent 
statute :  the  18  G.  2,  c.  18,  s.  5,  merely  explains  what  shall  be  consid- 
ered ((charges."  The  decision  here  depends,  not  on  « charges,"  but  on 
«( value."  [Maulb,  J. — The  Legislature  do  not  contemplate  specially 
land  being  let  at  a  rent.  Suppose  a  man  occupies  a  piece  of  land,  in 
respect  of  which  he  claims  to  vote  because  the  corn  he  raises  upon  it  is 
worth  50t., — would  not  the  answer.be,  "True;  your  corn  fetches  SOt.^ 
but  it  costs  you  SOt.  to  produce  it  7"  He  would  not  have  40«.  by  the 
year  to  expend.  Manure  is  very  analogous  to  "  reprises."]  The  prin- 
ciple upon  which  this  decision  must  depend  seems  to  have  been  settled 
in  three  cases  in  this  court,  viz.  Copland,  app.,  Bartlett,  resp.,  6  0.  B. 
18  (E.  C.  L.  R.  vol.  60),  2  Lutw.  Beg.  Cas.  102,  Lee,  app.,  Hutchinson, 
resp.,  8  C.  B.  16  (E.  C.  L.  R.  vol.  65),  2  Lutw.  Reg.  Cas.  160,  and 
Beamish,  app..  The  Overseers  of  Stoke,  resp.,  11  C.  B.  29  (E.  C.  L. 
B.  vol.  78),  2  Lutw.  Reg.  Cas.  189.  In  the  last-mentioned  case,  an 
allottee  of  three  shares  in  a  building  society,  in  October,  1850,  pur- 
chased freehold  land  of  the  value  of  62.  per  annum.  The  amount  of 
the  purchase-money  and  expenses  (842.  14«.)  was  advanced  to  him  by 
the  society  upon  mortgage  of  the  land  so  purchased.  By  the  rules  of 
the  society,  each  member  was  required  to  pay  1«.  6(2.  weekly  for  each 
share,  and  to  execute  to  the  trustees  a  mortgage  to  secure  to  them  the 
sum  in  which  the  member  might  be  indebted  to  the  society,  <<  with  a 
premium  for  prior  advance  equal  to  51.  per  cent,  per  annum  upon  the 
amount  advanced,  until  repaid,  and  such  sum,  not  exceeding  2«.  6.  per 
share  per  annum,  for  incidental  expenses,  as  the  committee  should  think 
fit," — such  mortgage  reserring  to  the  trustees  a  power  of  sale,  in  case 
*^^71  the  member  should  fail  for  twenty-six  weekly  '''meetings  to  pay, 
-'  observe,  and  perform  all  or  any  of  the  subscriptions,  payments, 
covenants,  agreements,  and  regulations  on  his  part  to  be  paid,  observed, 
&c.  No  default  had  been  made  in  the  payment  of  the  contributions 
required  by  the  rules ;  and  the  mortgagee  had  always  been,  and  still 
remained,  in  actual  possession  of  the  property.  The  amount  of  prin- 
cipal money  due  to  the  society  on  the  SOth  of  January,  1851,  was  472. 
10«.  Zd.  The  weekly  contributions  of  1$.  Gd.  per  share  (amounting  to 
112.  14«.  per  annum)  were  appropriated  by  the  society  thus, — 82.  18s. 
in  part  liquidation  of  the  principal  mortgage  debt,  22. 10s.  for  premium 
or  interest,  and  6t.  for  incidental  expenses.  It  was  held,  that  these 
contributions  constituted  a  «  charge"  upon  the  land,  within  the  meaning 
of  the  statute  8  H.  6,  c.  7,  and  consequently  that  the  mortgagor  was 
not  possessed  of  an  estate  "  of  the  clear  yearly  value  of  40s.  at  the 
least,  above  all  charges." 

Mellor^  in  reply. — ^In  The  King  v.  Bingwood,  1  M.  A;  Selw.  881,  the 
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renting  an  acre  of  land  at  82.  from  Easter  to  October,  for  planting 
potatoes,  where  the  land  had  been  previously  dug  by  the  landlord  for 
that  purpose,  and  would  not  have  been  let  for  more  than  half  that  price 
if  it  had  not  been  dug,  was  considered  as  a  tenement  of  the  yearly 
value  of  82.,  although  the  case  stated,  that,  in  a  common  way,  an  acre 
of  such  land  would  not  let  for  more  than  21.  If  the  cost  of  repairs  is 
to  be  deducted,  it  will  always  be  necessary  to  go  into  an  inquiry  as  to 
the  outgoings  in  that  respect  in  each  year.  [Maule,  J. — The  rent  is 
only  an  ingredient  in  ascertaining  the  value.  The  revising-barrister 
may  take  into  consideration  what  is  necessarily  spent  by  the  landlord 
in  order  to  enable  him  to  get  what  he  does.]  The  case  does  not  find 
the  value  of  the  land  as  a  fact. 

"^Jervis,  C.  J. — It  seems  to  me  that  the  decision  of  the  revis-  r^c/^oo 
ing-barrister  is  in  substance  correct,  though,  if  we  were  bound  ^ 
to  affirm  it  for  the  reasons  he  gives,  we  possibly  might  hesitate.  The 
real  question  to  be  decided  is  not  as  to  the  meaning  of  the  word  «  charge," 
in  the  8  H.  6,  c.  7 ;  for,  I  do  not  think  a  mere  voluntary  payment  can 
be  said  to  be  a  <<  charge."  But  the  other  point  arises,  which  was  decided 
in  the  case  of  Lee,  app.,  Hutchinson,  resp.  The  question  is,  what  is 
the  property  worth  ?  And  the  proper  way  to  try  that,  is,  to  ascertain 
what  a  tenant  would  give  if  he  himself  expended  41.  a  year  in  repairs. 
The  revising-barrister  finds,  that,  if  the  sum  expended  for  necessary 
repairs  to  enable  the  owners  to  obtain  the  rent  of  681.  3«.  Id.  be  deducted, 
the  share  of  each  is  of  less  than  the  value  of  40«.  per  annum.  The 
question  whether  or  not  the  premises  are  of  the  yearly  value  of  40t., 
is  in  each  case  a  question  of  fact,  to  be  determined  by  all  the  surround- 
ing circumstances.  Here,  the  barrister  has  found  the  fact,  and,  I  think^ 
correctly ;  and  therefore  his  decision  must  be  affirmed. 

Maule,  J. — I  concur  with  the  Lord  Chief  Justice  in  thinking  that 
the  decision  of  the  revising-barrister  in  this  case  should  be  affirmed, 
for  the  reasons  I  gave  in  the  course  of  the  argument. 

Talfourd,  J.,  concurred.  Decision  affirmed,  with  costs. 


♦Borough  of  TEWKESBUET.  [*689 

JOHN  COLLINS,  Appellant;  JOSHUA  THOMAS,  Town  Clerk 
of  Tewkesbury,  Respondent.     Nov.  12. 

A  party  wbo  ooonpies  a  h<mf«,  and  a  garden  not  immediately  a^oining  the  honae,  bnt  both 
occupied  by  him  ai  tenant  under  the  aame  landlord,  and  at  one  entire  rent  exceeding  102.  per 
annum,  i«  entitled,  under  the  2  W.  4,  c.  45,  b.  27,  to  be  registered  in  respect  thereof. 

John  Collins  objected  to  the  name  of  James  Beesley  being  retained 
on  the  list  of  persons  entitled  to  vote  for  the  borough  of  Tewkesbury, 
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in  respect  of  the  occupation  of  premises  described  in  the  list  as  ^^hoose 
and  garden,"  on  the  ground  that  the  garden  was  separate  and  apart 
from  the  house. 

The  party  objected  to  occupies  a  house  in  Chance  Steet,  within  the 
borough  of  Tewkesbury.  He  is  also  tenant,  under  the  same  landlord, 
of  a  piece  of  garden-ground  (also  within  the  borough  of  Tewkesbury), 
which  is  not  immediately  adjoining  the  house ;  but  the  house  and  the 
piece  of  garden-ground  were  both  taken  of  the  same  landlord,  at  the 
same  time,  and  at  one  entire  rent. 

The  garden-ground  is  at  the  back  of  the  voter's  house,  and  not  more 
than  forty  yards  distant  from  it  in  a  direct  line:  but,  between  the 
house  and  the  garden-ground  there  is  some  waste-land,  and  a  row  of 
buildings ;  and,  to  get  to  the  garden-ground,  the  voter  must  go  out  of 
his  front  door,  into  Chance  Street,  and  along  the  public  road  for  not 
more  than  sixty  yards,  then  turn  to  the  right,  and  go  along  another 
public  road  for  not  more  than  forty  yards,  to  the  gate  leading  into  the 
garden-ground. 

The  garden-ground  is  allotted  amongst  the  tenants  of  the  houses  in 
Chance  Street,  each  tenant  having  a  separate  allotment,  which  is 
included  in  and  forms  part  of  his  tenancy.  The  house  and  the  piece 
*R401  ^^  garden-ground  let  with  it,  are  together  worth  more  than  102. 
^  *per  annum ;  but  the  house  alone  is  not  of  the  annual  value  of 
101. 

The  revising-barrister  decided  that  James  Beesley  occupied  a  house 
and  land  of  sufficient  value  to  entitle  him  to  have  his  name  retained  on 
the  list  of  voters  for  the  said  borough,  within  the  meaning  of  the  statute 
2  W.  4,  c.  45,  6.  27 ;  and  he  retained  his  name  accordingly. 

If  the  court  should  be  of  a  contrary  opinion,  the  name  of  the  said 
James  Beesley  is  to  be  expunged  from  the  said  list  of  voters ;  and  also 
the  names  of  nine  other  persons,  objected  to  under  similar  circum* 
stances,  and  whose  appeals  were  consolidated  herewith. 

Malcolm  Kerr^  for  the  appellant. — The  question  arises  upon  the 
27th  section  of  the  2  W.  4,  c.  45,  which  confers  the  right  of  voting 
upon  one  who  shall  occupy  within  the  borough,  as  tenant,  "any  house, 
&c.,  being,  either  separately  or  jointly  with  any  land  within  such 
borough,  occupied  therewith  by  him  as  tenant  under  the  same  landlord, 
of  the  clear  yearly  value  of  not  less  than  lOL"  It  has  never  been 
expressly  decided  whether  or  not,  under  this  section,  the  land  must  be 
contiguous  or  immediately  adjoining  the  house:  but  a  suggestion  is 
thrown  out  by  the  court,  in  Capell,  app..  The  Overseers  of  Aston,  resp., 
8  C.  B.  1  (E.  C.  L.  R.  vol.  65),  2  Lutw.  Beg.  Cas.  143,  that  the  word 
<<  therewith"  rather  imports  local  contiguity.  If  that  word  means  any- 
thing else,  it  clearly  is  unnecessary :  and  the  court  will  hardly  assume 
that  it  was  inserted  for  no  purpose.  [Maulb,  J. — ^You  assume  that  it 
means  <<  under  the  same  demise."    That,  however,  is  not  so  in  terms. 
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Suppose  a  man  hires  a  house  on  one  day,  and  nezt  day  a  garden  con- 
tigaous  thereto,  both  from  the  same  landlord,  and  together  worth  102. 
a  year,  though  separately  of  less  value, — would  he  not  be  qualified  ?] 
That  would  not  satisfy  the  condition  as  to  time.  [Maule,  J. — ^Wby 
not,  from  *the  latter  day  ?  Jbryis,  C.  J. — May  you  not  read  -.^/mi 
the  section  thus, — shall  occupy  the  land  "there,"  within  the  I- 
ambit  of  the  borough,  and  <<with"  the  house?  Does  not  that  give  the 
whole  a  sensible  construction  ?]  It  has  already  been  decided  that  a 
house  and  a  workshop  at  a  distance  from  it,  though  occupied  at  the 
same  time,  and  under  the  same  landlord,  cannot  be  joined  so  as  to 
make  up  a  qualification :  Powell,  app.,  Price,  resp.,  4  C.  B.  105  (E.  0. 
L.  K.  vol.  56),  1  Lutw.  Beg.  Gas.  586.  A  devise  of  <<  my  messuage  in 
Chance  Street,"  would  not  carry  a  garden  two  streets  off.  In  Bogers 
on  Elections,  7th  edit.  p.  173,  it  is  said:  "The  words  < occupied  there- 
with' have  occasioned  a  question  whether  <  therewith'  only  has  reference 
to  time,  or  whether  it  is  necessary  that  the  house,  &c.,  and  land  should 
have  been  jointly  demised,  or  that  at  least  they  should  in  some  way  be 
attached  to  or  connected  with  each  other.  The  latter  view  seems  to 
embrace  various  subtleties ;  and,  indeed,  the  provision  that  both  should 
be  held  under  the  same  landlord  would  hardly  have  been  necessary,  if 
this  latter  construction  had  been  in  contemplation."  [Maulb,  J. — A 
man  may  have  a  qualification  consisting  of  a  counting-house  five  stories 
high,  and  a  garden  in  another  part  of  the  borough,  if  both  are  held 
under  the  same  landlord.     The  words  of  the  act  are  very  plain.] 

PcMej/y  for  the  respondent,  was  not  called  upon. 

Pbb  Curiam. — There  can  be  no  doubt  in  this  case.    The  decision  of 
the  revising-barrister  is  right,  and  must  be  affirmed. 

Decision  affirmed^  with  costs. 


*WILTSHIBE— Southern  Division.  [*642 

JOHN  LAMBEBT,  Appellant ;  The  Overseers  of  ST.  THOMAS, 
,      NEW  SABUM,  Bespondents.    Nov.  12. 

A  notiee  of  ol^eetion  to  a  oonnty  roUr,  under  the  6  A  7  Viet  e.  18,  a.  7,  in  the  foUowinf  fotm, 
— ''Take  notice  that  I  objeet  to  your  name  being  retained  in  the  lift  of  Toten  for  the  perish 
of  St.  ThomM,  New  Samni,  in  the  eoathem  diiriaion  of  the  county  of  Wiltt,"— Held,  a  ratt- 
oient  compliance  with  Sched.  A.  No.  5,  there  being  no  other  lift  to  which  the  notiee  eeold 
apply  than  the  lift  of  coanty  Toterf. 

John  Alford  Lush  objected  to  the  name  of  John  Lambert,  th« 
appellant,  being  retained  on  the  St.  Thomas,  New  Sarum,  list  of  votes 
for  the  sonthern  division  of  the  county  of  Wilts.  The  facts  of  the  case 
were  as  follows : — 
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The  said  John  Alford  Lush  had  duly  served  the  appellant  with  a 
notice  of  objection,  of  which  the  following  is  a  copy : — 

«  To  Mr.  John  Lambert^  of  the  parish  of  Milford,  in  the  connty  of 
Wilts. 

(( Take  notice  that  I  object  to  yonr  name  being  retained  in  the  list 

of  voters  for  the  parish  of  St.  Thomas,  New  Sarum,  in  the  southern 

division  of  the  county  of  Wilts.    Dated,  this  24th  day  of  August,  1852. 

(Signed)  «  John  Alford  Lush,  of  New  Street,  in  the  parish 

of  St.  Thomas,  New  Sarum,  on  the  register  of  voters 

for  the  parish  of  St.  Thomas,  New  Sarum." 

The  appellant  objected  to  the  validity  of  this  notice,  because  it  was 
not  according  to  the  form  numbered  5  in  the  schedule  A.  annexed  to 
the  6  &  7  Vict.  c.  18,  or  to  the  like  effect. 

The  revising-barrister  held  the  notice  to  be  valid ;  and,  upon  the 
appellant's  declining  to  prove  his  qualification,  he  expunged  his  name 
from  the  St.  Thomas,  New  Sarum,  list  of  voters. 
^fuo-i  I^  ^^^  court  should  reverse  his  decision,  the  St.  ^Thomas, 
^  New  Sarum,  list  was  to  be  amended  by  restoring  the  name  of 
John  Lambert,  thus : — «  Lambert,  John ;  Milford,  Wilts ;  two  freehold 
houses.  High  Street." 

There  were  similar  objections  to  seven  other  voters,  whose  appeals 
were  consolidated  with  the  above. 

Warrenj  for  the  appellant. — The  7th  section  of  the  6  &  7  Vict.  c.  18, 
requires  the  notice  of  objection  served  upon  the  party  objected  to,  to  be 
according  to  the  form  numbered  5  in  schedule  A.,  or  to  the  like  effect. 
The  notice  in  question,  it  is  submitted,  is  not  a  due  compliance  with  that 
direction,  inasmuch  as  it  is  ambiguous,  and  leaves  the  party  in  doubt  as 
to  whether  it  points  at  his  borough  or  his  county  vote.  There  is  in  fact 
no  such  list  as  '^  the  list  of  voters  for  the  parish  of  St.  Thomas,  New 
Sarum,  in  the  southern  division  of  the  county  of  Wilts."  [Jsrvib,  G. 
J. — Then,  the  party  could  not  have  been  misled  by  the  notice.  He  is 
to  look  at  the  substance  of  the  thing.  Eaden,  app..  Cooper,  resp.,  11 
C.  B.  18  (E.  0.  L.  R.  vol.  73),  2  Lutw.  Beg.  Gas.  183.]  This  notice 
clearly  is  not  in  the  form  required  by  the  act.  Neither  is  it  « to  the 
like  effect."  It  might  have  been  given  in  respect  of  his  borough  vote. 
He  might  have  come  prepared  to  defend  his  borough  vote,  and  then  the 
objector  might  have  turned  round  and  attacked  his  county  vote.  [Jer- 
yis,  G.  J. — The  case  does  not  state  that  the  party  has  a  vote  for  the 
borough.]  If  the  fact  be  material,  the  court  will  probably  send  the 
ease  back  to  be  amended  in  this  respect.  In  Allen,  app..  House,  resp,, 
7  M.  &  G.  157  (E.  G.  L.  R.  vol.  49),  8  Scott,  N.  R.  987,  1  Lutw.  Reg. 
Cas.  255,  in  a  borough  where  two  lists  are  made  out  by  the  overseers, 
— one  of  the  parties  entitled  to  be  registered  under  the  2  W.  4,  c.  45, 
s.  27,  the  other,  of  potwallers,  a  notice  of  objection  to  the  name  of  a 
party  being  retained  <<  on  the  list  of  persons  entitled  to  vote  oi  houM- 
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holdera  in  the  election,"  ftc,  was  held  sufficient,  though  the  words  «  as 
♦householders"  do  not  occur  in  the  form  given  by  the  statute  6  r^n^M 
k  7  Vict.  c.  18 ;  it  not  appearing  that  the  party  could  have  been  '- 
inconvenienced  or  misled  by  the  introduction  of  those  words.  But 
Tindal,  C.  J.,  said,  that,  « if  the  insertion  of  those  words  could  by  pos- 
sibility have  misled  the  party  objected  to,  then  the  notice,  not  being  in 
strict  compliance  with  the  form  given  in  the  act,  would  have  been  bad." 
In  Eidsforth,  app.,  Farrer,  resp.,  4  C.  B.  9  (E.  C.  L.  R.  vol.  56),  1 
Lutw.  Reg.  Cas.  517,  in  a  notice  of  objection  under  the  17th  section 
of  the  6  &  7  Vict,  c- 18,  the  objector  was  described  as  «  R.  F.,  of,  &c., 
on  the  list  of  voters  for  the  borough  of  L. ;"  the  register  of  voters  for 
the  borough  of  L.  consisted  of  four  separate  lists,  viz.  one  of  102. 
householders  for  each  of  three  townships  comprised  in  it,  and  one  of 
the  freemen  of  the  borough :  the  objector's  name  was  on  the  last-men- 
tioned list  only :  and  it  was  held,  that  he  was  insufficiently  described 
in  the  notice,  and  that  the  inaccuracy  of  description  was  not  cured  by 
the  101st  section.  So,  in  WooUett,  app.,  Davis,  resp.,  4  C.  B.  115  (£. 
C.  L.  B.  vol.  56),  1  Lutw.  Reg.  Cas.  607,  in  a  notice  of  objection,  the 
place  of  abode  of  the  objector  was  described  as  <<The  Oaks"  (without 
the  addition  of  any  parish,  township,  or  other  district),  «  on  the  register 
of  voters  for  the  parish  of  St.  W. :"  in  the  list  of  voters  for  the  parish 
of  St.  W.,  the  objector's  place  of  abode  was  described  as  <<  St.  W.," 
and  his  qualifying  property  as  «The  Oaks;"  and  it  was  held  that  the 
description  was  insufficient,  and  could  not  be  aided  by  a  reference  to 
the  list  of  voters,  so  as  to  show  that  the  place  called  <<  The  Oaks"  was 
in  the  parish  of  St.  W. ;  and  that  the  objection  was  not  removed  by 
the  finding  of  the  revising-barrister  that  the  place  referred  to  was  in 
fact  in  the  parish  of  St.  W.  Wilde,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  said : — «  We  are  of  opinion  that  no  notice  can  be  deemed 
to  be  in  the  form  or  to  the  effect  required  by  the  statute,  which  does 
not  in  itself  embrace  *a  sufficient  statement  of  the  place  of  r^cg^e 
abode.  We  think  it  is  contrary  to  the  meaning  and  intent  of  ^ 
the  legislature,  that  the  party  receiving  the  notice  should  be  compelled 
to  take  trouble,  and  to  resort  to  other  sources  than  the  notice  itself,  in 
order  to  obtain  the  necessary  information  as  to  such  place  of  abode." 
[Talfourd,  J. — In  the  two  last-mentioned  cases  the  inaccuracy  was  in 
the  description  of  the  oljeetar;  the  notice  did  not  show  with  sufficient 
certainty  that  he  was  a  person  entitled  to  object.]  They  show  how 
important  the  court  considered  it  to  hold  these  notices  to  a  strict  com- 
pliance with  the  act.  In  The  Queen  v.  The  Mayor  and  Assessors  of 
Harwich,  16  Jurist,  995,  a  notice  of  objection  served  upon  a  burgess, 
to  his  name  being  retained  on  the  list  of  burgesses,  in  the  following 
form, — ('  I  hereby  give  you  notice  that  I  object  to  y&ur  naniB  being 
retained,"  &c.,  was  held  by  Crompton,  J.,  to  be  no  compliance  with  the 
5  &  6  W.  4,  c.  76,  s.  17,  and  the  form  in  sched.  D.  No.  S,  because  it 
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did  not  contain  <<  the  deBeriftum  of  the  penan  objected  to^  as  deecribed 
in  the  burges»'li$t{a) 

JerviS)  C.  J. — It  seems  to  me  that  the  reyising-barrister  has  decided 
correctly,  and  that  the  voter  was  bound  to  proye  his  qualification.  The 
7th  section  of  the  6  &  7  Vict.  c.  18,  does  not  saj  that  the  notice  of 
objection  shall  be  in  any  precise  form,  but  that  it  shall  be  «<  according 
to  the  form  numbered  5  in  schedule  A.,  or  to  the  likt  effect**  Here, 
the  notice,  instead  of  saying  <<  in  the  St.  Thomas,  New  Sarum,  list  of 
*R4f)1  ^^^^'®  ^^^  ^^^  southern  division  of  the  "^county  of  Wilts,"  says, 
-'  (( in  the  list  of  voters  for  the  parish  of  St.  Thomas,  New  Sarum, 
in  the  southern  division  of  the  county  of  Wilts."  That  is  in  substance 
the  same  thing.  Is  it  not  expressly  within  the  provision  in  the  101st 
section,  <<  that  no  misnomer  or  inaccurate  description  of  any  person, 
place,  or  thing  named  or  described  in  any  schedule  to  this  act  annexed, 
or  in  any  list  or  register  of  voters,  or  in  any  notice  required  by  this 
act,  shall  in  any  wise  prevent  or  abridge  the  operation  of  this  act  with 
respect  to  such  person,  place,  or  thing,  provided  that  such  person,  place, 
or  thing  shall  be  so  denominated  in  such  schedule,  list,  register,  or 
notice,  as  to  be  commonly  understood  ?"  Oould  this  person  do  other- 
wise  than  understand  from  the  notice  here  given,  that  it  pointed  at  the 
list  of  voters  for  that  division  of  the  county  where  his  vote  was  7  It 
was  a  question  for  the  revising-barrister  whether  or  not  the  notice  was 
such  as  could  possibly  mislead.  He  has  decided,  and  I  think  correctly, 
that  it  was  not. 

Maulb,  J. — I  also  think  this  is  a  notice  to  the  like  effect  with  that 
which  is  given  in  the  schedule  to  the  act.  But,  if  there  were  any  doubt 
about  that,  I  think  we  should  be  stripping  the  provision  in  the  101st 
section  of  all  practical  effect,  if  we  were  to  hold  it  not  to  be  applicable 
to  such  a  case.  What  is  the  notice  required  by  the  act  ?  It  is, — «<  Take 
notice,  that  I  object  to  your  name  being  retained  in  the  [here  isieert  the 

name  of  the  parieh"]  list  of  voters  for  the  county  of [or,  for  the 

riding,  fcc."]    What  is  the  notice  given  ?    It  is, — "  Take  notice 

that  I  object  to  your  name  being  retained  in  the  list  of  voters  for  the 
parish  of  St.  Thomas,  New  Sarum,  in  the  southern  division  of  the 
county  of  Wilts."  Can  you  give  any  effect  at  all  to  this  notice,  withov^ 
understanding  it  to  say  that  the  vote  which  is  objected  to  is  in  the 
*B471  ^^°^^7  ^^^  ^  There  is  no  other  list  *to  which  the  description 
•^  could  apply.  This  is  precisely  one  of  the  cases  the  101st  sec- 
tion was  designed  to  meet. 

Talfourd,  J.,  concurred.  Decision  affirmed,  with  costs. 

(a)  But  Me  The  Qoeen  e.  The  Mayor  and  AiaeMon  of  Harwich,  If  Jnrisl,  914,  where  * 
•imilar  notiee  wai  held  hy  tke  tali  coaH  to  be  fitlloieiit»  inamiiich  as  it  latiafled  the  words  "or 
to  the  like  effeet»"  In  s.  17 ;  Lord  CampbeU  sajring, — "  This  notice  gires  all  the  informatioii 
which  the  legislature  intended  to  be  giren  by  the  form  Ko.  3,  Sohed.  D.,  and  is  therefore  'to  the 
like  effect'" 
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LEICESTERSHIRE.— Southern  Divieion. 

RICHARD  BEESON,  Appellant;  JOHN  BURTON,  Respondent. 

ITov.  17. 

By  a  local  act,  8  A  9  Viet  e.  8,  the  resident  flreemen  of  a  borough  were  empowered  to  eleet  firom 
their  body  a  eertain  number  of  deputiea  to  ael  for  them  in  the  maaagement  of  "  the  freemen's 
aUotmente;"  and  the  8th  seetion  of  the  act  empowered  the  depatiea  to  diride  eertain  of  the 
lands  into  small  allotments  among  the  resident  freemen  desiring  to  beeome  occupiers  thereof, 
at  a  small  annual  rent, — "  th€  alhtmentt  to  be  keid  retpectiveiy  by  each  rttident  freeman  denring 
to  beeome  ike  oeeufier  obtaining  poeeeeeion  ikereef,  eo  long  qm  he  ekali  be  mUimg  to  hold  the  eame^ 
and  ehall  pay  the  annual  rent,  and  eoa/orm  to  the  ordere  and  reguUxtione  to  be  wtade  from  time 
to  time  bg  the  eaid  deputiee,'*  By  subsequent  seetions,  the  lands  in  question  were  rested 
absolutely  in  the  deputies  for  the  time  being,  in  trust  for  the  resident  freemen,  with  power  to 
sell  the  same,  with  the  eonsent  of  the  m^or  part  of  the  freemen  anembled  at  a  meeting  eon- 
▼ened  for  that  purpose ;  and  a  power  of  re-entry  was  reserved  to  the  deputies,  in  case  any 
freeman  should  be  in  arrear  of  rent  for  his  allotment  for  fourteen  days,  or  should  fail  to  eon- 
form  to  the  provisions  of  the  act,  or  the  miet  to  be  made  by  the  depvtiea  :— 

Held,  that  eaoh  allottee  had  a  freehold  estate  "  of  an  nneertain  dnntion,*'  in  his  aUotmenl»  which 
entitled  him  to  vote  in  the  election  of  members  for  the  borough. 

Thb  names  of  John  Burton  and  twentj-eight  other  persons  claiming 
nnder  similar  circumstances,  appeared  on  the  list  of  persons  claiming 
to  be  entitled  to  vote  in  the  election  of  any  knight  of  the  shire  for  the 
southern  division  of  the  county  of  Leicester^  and  were  all  duly  objected 
to  by  the  appellant. 

The  said  John  Burton  appeared  on  the  list  of  claimants,  as  follows : — 


Name  of  voter. 

Plaoe  of  abode. 

Street,  Ac,  where  the  pro- 
per^ is  situate^  Ac 

Burton,  John, 

3,  Haymarket 

n«eho1d    intefest    in 
building  and  land. 

Ottioad,  T.  Freeman's 
Common. 

John  Burton  is  a  resident  freeman  of  the  borough  of  Leicester,  and 
possessed  of  an  allotment  of  land  under  "^tbe  provisions  of  a  pri-  rn^QAQ 
vate  act  of  parliament,  8  &  9  Vict.  c.  6,  intituled  <<  An  act  to  ^ 
repeal  so  much  of  an  act  for  enclosing  lands  in  or  near  the  borough  of 
Leicester,  as  relates  to  the  regulation  and  management  of  the  freemen's 
allotments,  and  to  make  other  provisions  in  lieu  thereof."  By  this  act, 
which  was  annexed  to  and  formed  part  of  the  case,  the  resident  free- 
men are  empowered  to  elect  from  their  own  body  a  certain  number  of 
deputies  to  act  for  them  in  the  regulation  and  general  management  of 
the  freemen's  allotments. 

The  8th  section  empowers  the  deputies  to  take  possession  of  the 
lands  comprised  in  the  first  schedule  of  the  act  (of  which  lands  the 
allotment  of  the  present  claimant  forms  a  part),  and  break  up  the 
whole  or  such  parts  thereof  as  to  them  shall  seem  expedient,  and 
apportion  and  divide  the  same  when  so  broken  up  into  small  allotments, 
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not  exceeding  five  hundred  yards  each,  among  the  resident  freemen 
desiring  to  become  occupiers  thereof,  at  an  annual  rent  to  be  fixed  at 
the  discretion  of  the  deputies,  but  not  exceeding  one  farthing  for  everj 
square  yard,  nor  less  than  one  shilling  for  every  hundred  yards ;  the 
allotments  to  be  held  respectively  by  each  resident  freeman  desiring  to 
become  the  occupier,  and  obtaining  possession  thereof,  so  long  as  he 
shall  be  williug  to  hold  the  same,  and  shall  pay  the  annual  rent,  and 
conform  to  the  orders  and  regulations  to  be  made  from  time  to  time  by 
the  said  deputies. 

By  the  loth  section,  all  the  lands  comprised  in  the  two  schedules  of 
the  act,  are  vested  absolutely  in  the  deputies  for  the  time  being,  in 
trust  for  the  resident  freemen. 

By  the  17th  section,  the  deputies  have  power  to  dispose,  by  absolute 
sale,  of  all  or  any  part  of  the  allotment  comprised  in  the  first  schedule 
of  the  act,  freed  and  discharged  from  all  right,  claim,  and  interest  of 
♦fM.Q1  ^^^  I'esident  freemen,  but,  by  the  22d  section,  no  sale  is  to  be 
•1  ^effected  under  the  powers  of  the  act,  without  the  consent  of  the 
major  part  of  the  freemen  assembled  at  a  public  meeting,  to  be  convened 
and  conducted  in  the  manner  directed  by  this  section. 

By  the  82d  section,  in  case  any  freeman  shall  be  in  arrear  of  rent 
for  his  allotment,  for  the  space  of  fourteen  days,  or  shall  not  conform 
to  the  provisions  of  the  act,  or  the  orders,  rules,  and  regulations  to  be 
made  by  the  deputies,  the  said  deputies  may  re-enter  such  allotment, 
and  by  force  evict  and  dispossess  such  freeman. 

The  claimant  has  erected  buildings  on  the  land  allotted  to  him,  which 
land  and  buildings  are  above  the  value  of  40«.  above  all  charges. 

It  was  contended,  on  the  part  of  the  appellant,  that  the  claimant  had 
no  freehold  interest  in  his  allotment :  but  the  revising-barrister  decided 
that  he  had,  and  inserted  his  name  accordingly  on  the  list  of  voters  for 
the  parish  of  St.  Mary,  Leicester. 

The  cases  of  Thomas  Archer,  and  twenty-seven  other  persons  whose 
claims  depended  on  the  same  point,  were  consolidated  with  the  princi* 
pal  case. 

W.  E.  Ooxy  for  the  appellant. — ^By  an  act  of  44  G.  8,  c.  16,  certain 
commonable  lands  of  the  borough  of  Leicester  were  authorized  to  be 
allotted  to  the  resident  freemen  and  widows  of  freemen.  By  a  subse* 
quent  act,  of  8  &  9  Vict.  c.  6  (private),  passed  for  the  purpose  of 
repealing  the  former  act,  and  reciting,  amongst  other  things,  an  inden- ' 
tore  of  the  4th  of  February,  1842,  made  between  the  mayor,  aldermen, 
and  burgesses  of  Leicester,  of  the  first  part,  and  certain  persons  therein 
described  as  being  deputies  duly  appointed  under  the  44  G.  8,  c.  16,  to 
act  on  behalf  of  the  freemen  of  the  borough  of  Leicester,  resident 
within  the  town  and  borough,  or  the  precincts  or  liberties  thereof,  and 
the  widows  of  freemen  of  the  said  borough  during  their  widowhood,  and 
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being  ^resident  as  aforesaid,  of  the  second  part,  whereby  certain  r^c/^^/^ 
land  in  Leicester  was  conveyed  to  the  parties  of  the  second  part,  ^ 
npon  certain  trnsts ;  and  farther  reciting,  that  <<  the  resident  freemen 
and  freemen's  widows  of  the  said  borough  of  Leicester  have  considerably 
increased  in  numbers  since  the  passing  of  the  44  G.  8,  c.  16,  and  the 
majority  of  them  are  poor  persons,  and  have  no  commonable  cattle  to 
depasture  on  the  said  allotments,  closes,  or  pieces  of  land,  and  therefore 
can  derive  no  benefit  or  advantage  therefrom  in  the  way  the  same  are 
now  used,  occupied,  and  enjoyed ;  and  that  it  would  be  of  much  greater 
and  more  general  benefit  and  advantage  to  the  larger  portion  of  the 
said  resident  freemen  and  freemen's  widows  entitled  to  such  common 
of  pasture  in  or  over  the  said  allotments,  closes,  and  lands,  as  afore* 
said,  and  especially  to  the  poorer  classes  thereof,  if  certain  parts  of  the 
same  allotments,  closes,  and  lands  were  broken  up  and  parcelled  out 
into  small  allotments,  for  the  purpose  of  being  let  to,  and  occupied  as 
garden-ground  by,  such  of  the  said  resident  freemen  and  freemen's  widows 
not  exercising  such  common  of  pasture,  as  may  be  desirous  to  take  and 
occupy  the  same,  at  a  small  rent,  and  otherwise,  as  hereinafter  mentioned, 
and  if  the  said  deputies  for  the  time  being  were  empowered  to  sell  such 
allotments,  closes,  and  lands,  or  part  thereof,  and  to  purchase  other  lands 
with  the  moneys  arising  therefrom,  and  also  with  the  moneys  now  in  their 
hands,  and  which  are  now  or  may  hereafter  come  under  their  manage- 
ment and  control,  and  also  to  build  and  endow  cottages  for  the  use  and 
benefit  of  the  most  aged  of  the  resident  freemen  and  freemen's  widows 
of  the  said  borough,  as  hereinafter  mentioned," — the  44  G.  3,  c.  16,  was 
in  part  repealed.  By  s.  8,  the  deputies  were  empowered  to  appoint  and 
divide  the  land  in  question  <<  into  small  allotments  or  parcels  not  exceed- 
ing five  hundred  yards  square  each,  and  to  make  all  such  fences,  roads, 
and  ^ways  as  they  may  deem  necessary  or  expedient,  such  allot-  r^e/^^i 
ments  or  parcels  to  be  made  or  set  out  in  such  sizes  or  quantities,  ^ 
to  such  an  extent,  and  in  such  manner,  as  that  every  resident  freeman  and 
freeman's  widow  (not  exercising  common  of  pasture  as  hereinafter  men- 
tioned) who  shall,  within  the  period  of  two  calendar  months  next  after 
the  passing  of  this  act,  send  in  or  deliver  to  the  deputies  for  the  time 
being,  or  to  their  clerk,  a  notice  or  claim  in  writing,  requiring  or  asking 
for  one  of  such  allotments  or  parcels,  and  desiring  to  become  the  occu- 
pier thereof,  shall  and  may  have  and  be  entitled  to  the  same,  of  such 
size  or  extent,  at  such  yearly  rent,  in  such  situation,  and  upon  such 
terms  and  conditions,  as  the  said  deputies  shall  in  their  discretion  think 
fit  and  determine,  but  so  that  no  such  allotment  shall  contain  a  greater 
quantity  than  five  hundred  yards  square ;  and  every  such  allotment  or 
parcel  shall  be  let  at  an  annual  rent,  to  be  fixed  at  the  discretion  of  the 
said  deputies,  but  not  exceeding  one  farthing  for  every  square  yard,  nor 
less  than  one  shilling  for  every  one  hundred  square  yards ;  and  the  same 
aUotmefUs  or  parceU  thall  be  respeetiveltf  held  hy  each  reeident  freeman 
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and  freeman*8  widow  so  desiring  to  become  the  oceupier^  and  oUaininff 
po88es8ion  thereof  j  90  long  ae  he  or  she  shall  be  willing  to  hold  the  eame^ 
and  shall  pay  the  annual  rent  to  be  fixed  or  reserved  for  the  same,  and 
shall  eonform  to  and  observe  the  orders^  ruleSj  and  regulations  from  time 
to  time  to  be  made  concerning  the  same  by  the  said  deputies.*'  By  s.  15, 
the  lands  were  «  absolutely  vested  in  the  deputies  for  the  time  being 
appointed  in  pursuance  of  the  directions  of  this  act,  and  their  succes- 
sors, for  ever,  in  trust  for  the  said  resident  freemen  and  freemen's 
widows  of  the  said  borough,  according  to  and  under  and  subject  to  the 
powers  and  authorities,  rules  and  regulations  in  this  act  contained  or 
authorized  to  be  made :  and  the  said  deputies  and  their  successors  shall 
^(^f-eyi  ^^^  ^^Ji  ^^d  they  are  ^hereby  empowered  to  accept,  take,  and 

-'  hold,  in  the  nature  of  a  body  corporate,  for  the  purposes  of  this 
act,  all  such  closes,  lands,  ani  hereditaments,  so  hereby  vested  in  them 
as  aforesaid."  By  s.  16,  the  deputies  were  empowered  to  purchase 
other  lands,  to  be  conveyed  to  and  vested  in  them  subject  to  the  pro- 
visions of  this  act.  By  s.  17,  they  were  empowered,  «  when  and  so 
often  as  may  be  thought  expedient,  to  dispose  of  and  convey,  by  way 
of  absolute  sale,  all  or  any  part  or  parts  of  the  said  allotments,  lands, 
and  hereditaments  comprised  or  specified  in  the  first  schedule  to  this 
act  (the  lands  now  in  question),  and  also  any  part  or  parts  of  the  lands, 
tenements,  or  hereditaments  which  shall  or  may  be  purchased  in  pur- 
suance of  the  power  or  direction  for  that  purpose  hereinbefore  (s.  16) 
contained,  with  their  respective  appurtenances,  and  the  inheritance 
thereof,  in  fee-simple  (freed  and  discharged  from  all  right,  claim,  and 
interest  whatsoever  of  the  said  resident  freemen  and  freemen's  widows 
for  the  time  being,  and  of  every  person  and  persons  claiming  under 
or  in  trust  for  them),  unto  any  person  or  persons  whomsoever,  for  such 
price  or  prices  in  money  as  to  them  the  said  deputies  shall  seem  reason- 
able or  competent  in  that  behalf, — subject,  nevertheless,  to  such  consent 
as  hereinafter  mentioned."  By  s.  22,  it  is  provided  that  no  such  sale 
shall  be  made  <<  without  the  previous  consent  of  the  major  part  of  the 
said  fireemen  and  freemen's  widows  resident  as  aforesaid,  and  to  be  pre* 
sent  and  assembled  at  a  public  meeting  to  be  called  for  that  purpose," 
by  advertisement  in  the  local  papers.  Section  28  provides  for  the 
application  of  the  moneys  received.  Section  24  directs  the  appropria- 
tion of  a  portion  of  the  fund  to  the  building  and  endowment  of  cottages, 
under  certain  regulations.  Section  25  provides  for  the  occupation  of 
such  cottages :  <«  Provided  always,  that  every  resident  freeman  or  free- 
man's widow  who  shall  obtain  any  such  cottage  as  aforesaid,  shall  be 
^oKo-j  ^entitled  to  keep  and  retain  possession  thereof  rent-free,  and  to 

^  receive  such  weekly  allowance  as  aforesaid  (s.  24),  during  such 
time  and  so  long  only  as  he  or  she  shall  actually  and  bon&  fide  live  and 
reside  therein,  and  shall  not  underlet  or  otherwise  part  with  the  same, 
or  the  use  or  possession  thereof,  or  of  any  part  thereof,  to  any  other 
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person  or  persons  whomsoever ;  and,  in  case  any  snch  freeman  or  free- 
man's widow  shall  underlet  or  otherwise  part  with  the  possession  of  any 
such  cottage  as  shall  be  so  let  to  him  or  her,  or  shall  coase  to  live  and 
reside  therein,  or  shall  not  conform  to  the  roles  and  regulations  to  be 
from  time  to  time  made  by  the  said  deputies  for  the  well  government 
and  good  conduct  of  the  inmates  of  such  cottages,  or  in  case  any  inmate 
shall,  in  the  opinion  of  the  said  deputies,  be  guilty  of  any  gross  mis* 
conduct  or  disobedience  to  the  said  rules,  then  and  in  every  or  any  of 
such  cases  it  shall  be  lawful  for  the  deputies  for  the  time  being,  or  for 
any  person  or  persons  for  that  purpose  to  be  duly  authorized  by  them 
at  any  meeting  to  be  held  under  or  by  virtue  of  the  provisions  of  this 
act,  after  having  given  to  such  inmate,  or  left  at  the  cottage  then  or 
then  lately  occupied  by  him  or  her,  a  notice  in  writing,  signed  by  the 
chairman  of  the  said  deputies,  or  by  any  two  of  the  deputies  for  the 
time  being,  demanding  possession  thereof,  and  default  shall  be  made 
by  such  inmate  in  giving  up  such  possession  for  the  space  of  fourteen 
days  next  after  such  notice  shall  have  been  so  given  or  left  as  aforesaid, 
to  enter  into  and  take  possession  of  the  cottage  then  occupied  or  then 
lately  occupied  by  any  such  freeman  or  freeman's  widow  who  shall  so 
underlet  or  cease  to  reside,  or  shall  not  conform,  or  who  shall  be  guilty 
of  any  such  misconduct  or  disobedience  as  aforesaid,  and  by  force  to 
expel  and  dispossess  such  freeman  or  freeman's  widow,  and  every  or 
any  other  occupant  or  occupants,  and  his,  her,  or  their  goods  and  chat- 
tels therefrom,  and  thenceforth  to  '^'withdraw  and  stop  the  weekly  r^r^t^ 
allowance  which  was  previously  payable  to  such  freeman  or  free-  ^ 
man's  widow  as  tenant  of  such  cottage,  but  subject,  nevertheless,  as  to 
the  whole  of  the  matters  lastly  hereinbefore  contained,  to  an  appeal  to 
the  justices  of  the  peace  for  the  said  borough  of  Leicester  as  herein- 
after (s.  46)  mentioned  and  provided  for."  Section  28  empowers  the 
deputies  ><  from  time  to  time  to  make  any  such  orders,  rules,  and  regu- 
lations, subject  to  the  provisions  of  this  act,  as  to  them  shall  seem  fit 
and  expedient,  for  the  well  government  and  good  conduct  of  the  inmates 
and  occupiers  of  the  said  cottages,  and  for  the  division,  enclosure,  allot- 
ment, and  general  management  of  the  said  lands  hereby  authorized  or 
directed  to  be  allotted  or  enclosed  in  small  parcels  as  aforesaid,  and  for 
the  mode  and  manner  of  holding  and  letting  the  same,  and  the  rents 
to  be  paid  for  the  same,"  &c.  And  section  82  gives  the  deputies,  in 
addition  to  the  usual  powers  of  landlords,  the  like  powers  for  recover- 
ing rents  of  allotments  as  overseers  have  for  the  recovery  of  the  poor- 
rates  ;  and  enacts,  that,  «<  in  case  any  such  freeman  or  freeman's  widow 
shall  at  any  time  be  in  arrear  for  the  payment  of  his  or  her  rent  for 
the  allotment  or  enclosure  to  be  let  to  him  or  her  as  aforesaid,  or  any 
part  thereof,  for  the  space  of  fourteen  days  next  after  the  same  shall 
become  due,  or  shall  not  conform  to  the  provisions  of  this  act,  or  to  the 
orders,  rules,  and  regulations  to  be  made  by  the  said  deputies  rela 
VOL.  xn. — 66 
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tive  thereto,  as  hereinbefore  mentioned,  then  and  in  either  of  such 
cases  it  shall  be  lawful  for  the  said  deputies  or  their  officers,  or 
others  to  be  thereunto  authorized  by  them,  or  any  three  or  more  of 
them,  to  re-enter  into  every  such  allotment  or  enclosure,  and  by  force 
to  evict  and  dispossess  such  freeman  or  freeman's  widow,  and  every 
other  person  or  persons,  therefrom,  upon  such  notice,  and  in  such  way 
and  manner,  and  subject  to  such  appeal  as  hereinbefore  (s.  25)  and 
^^^_  hereinafter  (s.  46)  mentioned  *with  respect  to  the  said  cottages." 

•^  The  revising-barrister  rested  his  decision  in  this  case  upon  the 
principles  laid  down  in  the  cases  of  Davis,  app.,  Waddington,  reap.,  7 
M.  &  G.  37  (E.  C.  L.  R.  vol.  49),  8  Scott  N.  R.  807,  1  Lutw.  Reg. 
Cas.  159,  Simpson,  app.,  Wilkinson,  resp.,  7  M.  &  G.  50,  8  Scott  N. 
R.  814,  1  Lutw.  Reg.  Cas.  168,  and  Ashmore,  app..  Lees,  resp,  2  C.  B. 
81  (E.  G.  L.  R.  vol.  52),  1  Lutw.  Reg.  Cas.  337.  In  the  former  of 
these  cases,  the  trustees  of  an  almshouse  were  empowered  by  letters* 
patent  of  incorporation  to  appoint  and  remove  twenty-four  inmates, 
<<  toties  quoties  sibi  conveniens  fore  videbitur :"  and  it  was  held  that, 
the  inmates  appointed  under  this  power,  did  not  take  an  estate  for  life 
in  the  property  enjoyed  by  them  as  such  inmates,  and  were  therefore 
not  entitled  to  be  registered  as  freeholders.  The  ground  of  the  deci- 
sion there  was,  that  the  trustees  had  power  to  remove  the  inmates  at 
their  pleasure.  [Jervib,  C.  J. — Here,  the  freemen  are  to  hold  so  long 
as  they  please,  provided  they  pay  the  rent,  and  conform  to  the  regu* 
lations :  the  deputies  have  no  power  to  turn  them  out,  unless  they,  by 
the  majority,  are  consenting  parties.]  The  whole  scope  of  the  act  ia 
inconsistent  with  their  taking  a  freehold  interest.  [Maulb,  J. — What 
interest  do  you  say  they  took  7]  A  tenancy  at  will.  [Maulb,  J. — 
At  whose  will  ?]  The  will  of  the  deputies,  with  the  consent  of  the 
majority  of  the  freemen, — and  that  notwithstanding  the  tenants  might 
have  observed  all  the  conditions  of  their  holding.  It  is  of  the  very 
essence  of  a  freehold,  that  it  should  be  held  without  being  subject  to 
the  will  of  anybody.  [Maule,  J.,  referred  to  Co.  Litt.  42  a,  where  it 
is  said,  that,  <<  if  a  man  grant  an  estate  to  a  woman  dum  sola  fuerit, 
or  durante  viduitate,  or  quamdiu  se  bene  gesserit,  or  to  a  man  and  a 
woman  during  coverture,  or  as  long  as  the  grantee  dwell  in  such  a  house, 
or  as  long  as  he  pay  102.,  &c.,  or  until  the  grantee  be  promoted  to  a 
^^.^^  benefice,  or  for  any  like  uncertain  time,  which  time,  as  Bracton 

-'  saith,  *is  tempus  indeterminatum :  in  all  those  cases,  if  it  be  of 
lands  or  tenements,  the  lessee  hath  in  judgment  of  law  an  estate  for 
life  determinable,  if  livery  be  made ;  and,  if  it  be  of  rents,  advowsons, 
or  any  other  thing  that  lie  in  grant,  he  hath  a  like  estate  for  life  by 
the  delivery  of  the  deed,  and  in  count  or  pleading  he  shall  allege  the 
lease,  and  conclude  that,  by  force  thereof,  he  was  seised  generally  for 
term  of  his  life."]  In  Simpson,  app.,  Wilkinson,  resp.,  the  bedesmen 
were  not  removable  at  pleasure,  and  therefore  were  held  to  have  a  free* 
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hold.  In  Ashmore,  app.,  Lees,  reap.,  as  in  Davis,  app.,  Waddington, 
reap.,  the  inmates  of  the  hospital  were  held  not  entitled  to  such  an 
estate  as  to  give  them  a  vote. 

Q-.  ffayesj  for  the  respondent. — The  nature  and  quality  of  the  interest 
these  claimants  have,  depends  upon  the  act  of  parliament.  The  various 
sections  which  have  been  referred  to  show  that  their  estate  is  not 
determinable  at  the  mere  will  of  the  delegates,  who  may  be  called  the 
grantors :  and  the  11th  section  obviously  contemplates  the  death  of  the 
occupier  as  the  ordinary  determination  of  his  estate.  The  decision  in 
Davis,  app.,  Waddington,  resp.,  proceeded  upon  the  ground  that  the  party 
granting  the  estate  had  an  arbitrary  power  of  determining  it,  and  there- 
fore the  grantee  had  no  freehold.  [Maule,  J. — The  inmate's  right  to 
stay  in  the  alms-house  was  dependent  on  the  will  of  the  persons  who 
placed  him  there.]  The  authorities  upon  this  subject  are  all  collected 
in  Serjeant  Manning's  note  to  Wynne  v.  Wynne,  2  M.  &  G.  19  (a)  (E. 
G.  L.  R.  vol.  40),  where  it  is  said  that  "  any  interest  in  land  of  an 
uncertain  duration  (though  not  expressed  to  be  for  life),  determinable  by 
matter  subsequent,  which  (per  Brooke,  J.,  M.  14  H.  8,  fo.  13  a)  is  the 
subject  of  human  agency  (as,  where  it  is  determinable  at  the  will  of  a 
stranger),  constitutes  a  freehold  for  life :"  for  which  the  learned  Serjeant 
cites  a  great  number  *of  authorities,  beginning  with  Bracton,  lib.  r^r^^-j 
iv.  tract  i.  c.  28,  fo.  207  a,  and  ending  with  Preston  on  Estates,  ^ 
405.  Appended  to  the  case  of  Davis,  app.,  Waddington,  resp.,  is  a  very 
learned  note  by  the  same  author, — 7  M.  &  G.  45-49  (E.  C.  L.  B.  vol. 
49), — the  general  scope  of  which  is,  to  show  that  the  court  rather 
strained  the  law  in  the  principal  case.  The  result  of  the  authorities 
referred  to  in  that  note,  is,  that,  where  the  interest  is  determinable  at 
the  will  of  the  grantor,  it  is  a  mere  estate  at  will ;  but  where  it  is  made 
to  depend  upon  the  will  of  the  grantee,  or  the  uncertain  act  of  a  stranger, 
the  law  considers  it  as  an  estate  for  life.  That  is  in  conformity  with  the 
rule  laid  down  in  Co.  Litt.  42  a.  And  see  1  Cruise  Dig.  102.  Here, 
there  is  an  uncertain  event  which  may  put  an  end  to  the  estate,  viz.  a 
sale  of  the  land ;  but  the  22d  section  of  the  act  expressly  provides  that 
that  shall  only  take  place  with  the  consent  of  the  majority  of  the  resi- 
dent freemen, — which  practically  is,  with  the  consent  of  the  occupier 
himself:  and  that  is  no  more  than  a  condition  which  is  annexed  to  every 
estate.  This,  then,  not  being  an  estate  for  years,  nor  an  estate  at  will 
(not  being  at  the  will  of  both  parties,  M.  14  H.  8,  fo.  14  a)  can  be  no 
other  Uian  an  estate  of  freehold.  It  is  an  estate  of  an  uncertain  tenure, 
which  may  enure  for  the  life  of  the  party.  The  case  of  Simpson,  app., 
Wilkinson,  resp.,  explains  the  grounds  of  the  decision  in  Davis,  app., 
Waddington,  resp.  In  the  subsequent  case  of  Ashmore,  app..  Lees, 
resp.,  the  trustees  had  no  arbitrary  power  of  amotion:  the  decision 
turned  upon  the  question  of  value, — the  trustees  having  an  arbitrary 
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power  to  reduce  the  weekly  sllowances  below  the  sum  necessary  to  confer 
the  right  of  voting. 

CoZy  in  reply. — This  is  not  an. estate  dependent  on  the  will  of  a 
stranger,  but  an  estate  determinable  at  the  will  of  the  grantors.  [Mauls, 
^6^)81  ^' — ^^  ^^^^  ^^  estates  *upon  condition,  there  most  be  the  con- 

-*  currence  of  two  things, — the  happening  of  the  contingency,  and 
the  willingness  of  the  party  entitled  to  take  advantage  of  it,  to  do  so.] 
Can  there  be  a  freehold  where  the  rent  is  uncertain  7  [Jebyis,  G.  J. — 
Why  not?]  It  is  manifestly  inconsistent  with  a  freehold  interest. 
[Maulb,  J. — ^What  is  said  by  Brooke,  J.,  in  the  Year  Book  M.  14  H. 
8,  13  a,  seems  to  be  quite  decisive.] 

Jbrvis,  C.  J. — It  seems  to  me  that  the  view  taken  by  the  revising- 
barrister  in  this  case  was  correct,  and  that  his  decision  must  be  affirmed, 
— the  claimant  having  a  freehold  interest  which  entitled  him  to  vote. 
It  was  admitted  by  the  appellant's  counsel,  that  the  possession  of  a 
freehold  interest  of  an  uncertain  duration,  would  entitle  the  party  to  a 
vote :  but  it  was  insisted  that  the  estate  which  each  allottee  under  this 
act  has,  is  not  an  estate  of  an  uncertain  duration,  within  the  rule  laid 
down  in  Go.  Litt.  42  a,  because  it  was  determinable  by  the  deputies ; 
and  therefore  that  the  case  must  be  governed  by  that  of  Davis,  app., 
Waddington,  resp.,  7  M.  &  G.  87  (E.  G.  L.  B.  vol.  49),  8  Scott  N.  B. 
807.  But,  upon  looking  at  the  8th  section  of  the  8  &  9  Vict.  c.  6,  I 
find  that  each  allottee  is  to  hold  his  allotment  "  so  long  as  he  shall  be 
willing  to  hold  the  same,  and  shall  pay  the  annual  rent,  and  conform  to 
the  orders  and  regulations  to  be  made  from  time  to  time  by  the  said 
deputies."  This  provision  is  sufficient  per  ae  to  create  a  freehold  interest 
But  it  is  said  that  the  whole  scope  of  the  act,  and  especially  the  power 
vested  in  the  deputies,  by  s.  17,  to  sell  the  land,  with  the  consent  of  the 
major  part  of  the  freemen,  shows  that  it  was  not  intended  to  give  the 
allottees  a  freehold.  If  this  is  not  a  freehold,  what  estate  is  it  7  It 
clearly  is  not  an  estate  f(Mr  years :  nor  is  it  an  estate  at  the  absolute  and 
uncontrolled  will  of  the  lessors.  It  is  suggested  that  it  is  a  sort  of 
^QcQ-j  parliamentary  estate,  ^floating  between  an  estate  of  freehold  and 

-I  an  estate  at  will.  It  would  manifestly  be  very  inconvenient  so 
to  hold ;  and  I  do  not  see  how  we  can  consistently  with  the  rules  of 
law  hold  this  to  be  any  other  than  an  estate  of  freehold.  It  is  plain, 
according  to  the  case  of  Davis,  app.,  Waddington,  resp.,  that,  if  the 
deputies  had  the  power  at  any  moment  to  turn  out  the  allottees,  their 
estate  would  have  been  a  mere  estate  at  will,  and  would  not  have  con- 
ferred a  vote.  But  this  is  not  an  estate  held  at  the  uncontrolled  will 
of  the  grantors,  but  at  the  will  of  strangers,  or  subject  to  the  consent 
of  the  deputies  and  the  majority  of  the  freemen,  of  whom  the  allottee 
is  one.  The  estate,  therefore,  is  held  upon  an  uncertain  event,  for,  it 
is  uncertain  whether  the  majority  will  consent  to  a  sale  or  exchange ; 
and  therefore  the  case  falls  within  the  definition  of  an  estate  for  life  in 
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Co.  Litt.  42  a.     Conseqaently  the  claimant  had  a  freehold  interest,  in 
respect  of  which  he  was  entitled  to  be  registered. 

Maule,  J. — ^I  also  am  of  opinion  that  the  claimant  in  this  case  was 
rightly  held  by  the  revising-barrister  to  be  entitled  to  a  freehold 
interest  in  his  allotment.  It  is  well  established  that  an  estate  which 
may  last  for  a  man's  life  is,  ordinarily,  a  freehold.  An  estate  for  life, 
determinable  on  an  event  which  is  not  in  the  power  of  the  lord  from 
whom  it  is  held,  is  a  freehold.  An  estate  determinable  on  a  condition, 
which  condition  cannot  arise  at  the  absolute  will  of  the  lord,  is  a  free- 
hold. Here,  the  duration  of  the  estate  depends  upon  the  will  of  the 
tenant,  which  will  not  prevent  its  being  an  estate  of  freehold :  but  the 
estate  is  capable  of  being  determined  upon  an  event  of  a  very  special 
kind  happening, — on  the  resolution  of  the  deputies  to  sell  or  exchange 
the  land,  and  the  concurrence  of  the  majority  of  the  freemen.  That 
is  an  event  which  is  not  dependent  on  the  will  of  the  *lord.  r^,^/*/) 
There  is  not  that  arbitrary  power  of  removal  which  will  prevent  ^ 
the  estate  from  being  a  freehold.  It  is  as  much  out  of  the  power 
of  the  lord  to  determine  the  estate,  as  if  his  concurrence  were  not 
necessary  at  all.  His  concurrence  being  necessary,  does  not  make 
the  concurrence  of  the  others  less  independent  of  him.  An  estate 
which  may  last  for  the  life  of  the  grantor,  though  determinable  under 
circumstances  like  those  of  this  case,  is  clearly  such  an  estate  as 
according  to  the  older  authorities  is  an  estate  of  freehold.  The  case 
of  Davis,  app.,  Waddington,  resp.,  appears  to  have  been  well  decided. 
The  party  claiming  to  vote  there,  was  appointed  by  the  trustees  to  be 
an  inmate  of  the  almshouses,  so  long  as  they  should  think  fit  to  allow 
him  to  continue  there.  It  was  held,  quite  conformably  with  the  general 
law,  that  that  did  not  constitute  a  freehold  interest :  and  it  is  equally 
clear  that  the  interest  the  party  in  this  case  has  is  a  freehold. 

Williams,  J. — ^I  am  of  the  same  opinion.  This  is  clearly  an  estate 
of  freehold,  inasmuch  as  it  is  for  an  uncertain  interest,  which  may 
last  for  the  life  of  the  party,  and  is  not  confined  to  the  will  of  the 
grantors.  It  comes,  therefore,  within  the  examples  given  in  some  of 
the  older  cases. 

Talfoubd,  J.|  concurred.  Decision  affirmed,  with  costs. 


2P 
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*ISLE  OF  WIGHT, 


JOHN  MOORE,  Appellant ;  The  Overseers  of  the  Parish  of  GABIS- 
BROOEE,  Respondents.    Nov.  17. 

A  psrtT'fl  qnftlifieaiUoii  to  Tot«  wm  described  to  bo  in  rofpeei  of  Areobold  land  in  C,  which  wm 
proved  to  be  of  the  yearly  ralae  of  bl.  It  appeared,  howoTer,  thai  thii  land,  with  other  land 
belonging  to  the  Toter  (the  case  not  showing  of  what  description  or  where  sitnate)  of  th« 
yearly  Talue  of  bOL,  was  mortgaged  for  3002.,  and  that  the  interest  on  the  mortgage  was  Ibl. » 
year : — Held,  that  the  Toter  hod  a  freehold  estate  in  C,  of  a  snffident  yalne  to  entitle  him  to 
be  on  the  register. 

John  Moore,  on  the  register  of  voters  for  the  county  of  the  Isle  of 
Wight,  objected  to  the  name  of  James  Sanders  being  retained  on  the 
register  of  voters  for  the  said  parish.  The  name  of  James  Sanders 
stood  thus  on  the  register  of  voters : — 


Name  of  Voter. 

PlMe  of  Abode. 

Stiwt,   le^  when   Pn- 
per^dtiiateL 

Sanders,  James. 

Carisbrooke. 

Carisbrooke    Fields, 
called  Edward's  Land. 

It  was  proved  that  the  said  James  Sanders  was  the  owner  of  a  piece 
of  freehold  land,  as  above  described,  of  the  annual  value  of  51. ;  bat 
that  this  land  was  (with  other  land  of  the  annual  value  of  50Z.,  belong- 
ing also  to  the  said  James  Sanders)  mortgaged  for  a  sum  of  3002.,  and 
that  the  interest  payable  on  such  mortgage  amounted  to  the  sum  of 
15/.  by  the  year. 

The  sole  objection  made  to  the  said  James  Sanders,  was,  that  he  was 
not  entitled  to  a  freehold  estate  of  the  yearly  value  of  40«.  above  all 
charges,  inasmuch  as  each  portion  of  the  said  mortgaged  premises  being 
liable  to  the  whole  of  the  yearly  interest,  such  interest  could  not,  for 
the  purpose  of  conferring  the  franchise,  without  the  consent  of  the 
mortgagee,  be  rateably  apportioned  on  the  whole  property  contained  in 
the  mortgage. 

*^&9^      *^^^  revising  barrister  held  that  the  interest  could  be  so 
-*  apportioned,  and  retained  the  name  of  the  said  James  Sanders 
on  the  register  of  voters. 

If  the  court  should  be  of  opinion  that  the  said  decision  was  erroneous, 
the  name  of  the  said  James  Sanders  was  to  be  expunged  from  the  said 
regbter. 

PouldeUj  for  the  appellant.(a) — James  Sanders's  right  to  vote  rested 
upon  his  being  the  owner  of  a  piece  of  freehold  land  in  Carisbrooke 
Fields,  of  the  annual  value  of  52.,  which  land  was  subject  to  an  annual 
charge  of  152.  for  interest  upon  a  mortgage.    [Jbrvis,  G.  J. — Together 

(a)  The  respondents  did  not  appear;  bat  the  neeessary  affldarit  of  serrice  was  produced. 
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with  other  land  which  Sanders  possessed,  of  the  yearly  valae  of  502. 
MAULEy  J. — The  land  in  Garisbrooke  Fields  is  of  the  yearly  value  of 
one-eleventh  part  of  the  whole  that  is  in  mortgage,  the  net  yearly  value 
of  which  being  402.,  the  voter  has  in  Garisbrooke  a  freehold  of  the  clear 
yearly  value  of  about  82.  12«.  lOd.]  That  result  is  only  arrived  at  by 
the  revising-barrister's  having  before  him  facts  which  he  had  no  juris- 
diction to  inquire  into,  viz.,  the  value  of  lands  which  formed  no  part 
of  the  voter's  qualification  as  described  in  the  list, — the  other  land  not 
being  in  the  same  county,  and,  for  anything  that  appears,  not  freehold. 
[Jbrvis,  G.  J. — That  was  not  the  objection  made.  The  consequences 
to  which  the  argument  would  lead  are  monstrous.]  The  revising-bar- 
rister  had  no  power  to  apportion  the  charge.  If  all  the  land  had  been 
in  the  same  county,  the  claim  must  be  made  in  respect  of  all.  [Jervis, 
C.  J. — That  is  not  so :  it  is  enough  to  claim  in  respect  of  one  farm, 
provided  the  value  is  sufficient.]  The  claim,  it  is  submitted,  must  be 
enough  in  one  county  to  cover  the  entire  charge.  The  revising-barris- 
ter  has  no  power  to  inquire  into  anything  that  is  *not  comprised  ri^oc^n 
in  the  list.  It  would  be  raising  a  collateral  issue,  which  the  act  ^ 
of  parliament  never  could  have  contemplated.  [Jbrvis,  C.  J. — We 
must  look  at  the  real  value  of  the  interest  the  party  has,  and  the 
amount  to  be  paid  out  of  it.  Maule,  J. — Have  you  any  authorities  to 
support  your  view  ?]    None. 

Jervis,  C.  J. — The  decision  was  right.  The  case  is  a  very  plain  one. 
If  it  had  been  objected  before  the  revising-barrister,  as  it  is  now  urged 
before  us,  that  the  other  land  included  in  the  mortgage  was  not  freehold, 
the  proof  would  have  been  supplied,  and  it  would  probably  have  been 
shown  to  be  adjoining  the  other  land.  We  must  assume  it  was  in  the 
same  county.  In  short,  we  must  assume  any  conceivable  state  of  facts 
to  support  the  decision  of  the  revising-barrister  in  that  respect. 

Maule,  J. — This  man  is  found  substantially  to  be  seised  of  an  estate 
of  402.  a  year  clear  of  all  charges,  of  which  the  lalid  in  respect  of 
which  be  claims  to  vote  is  one-eleventh  part.  He  has,  therefore,  an 
estate,  in  respect  of  which  he  claimed,  of  which  the  clear  yearly  value 
is  one-eleventh  part  of  402.,  or  82.  12<.  lOd.  and  a  fraction. 

The  rest  of  the  court  concurring,  Decision  affirmed. 
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*664]  *LANCASHIRE.— Southern  Division. 

CORBYN  BARROW  and  Others,  Appellants;    HENRT  BUCK- 
MASTER,  Respondent.    Nov.  17. 

The  owners  of  a  piece  of  Und  which  was  held  hj  them  subject  to  a  rent-charge  of  lit.  U,  7dL  per 
annam,  conveyed  a  portion  of  it  to  eight  persons,  as  tenants  in  common  in  fee,  subject  to  the 
payment  of  AL  5«.  per  annum  as  their  proportion  of  the  rent-charge, — the  grantors  coyenant- 
ing  to  pay  the  remainder  tiiemselyes,  or  to  indemnify  the  grantees  therefrom,  and  reserving 
to  the  latter  power  to  distrain  upon  tiie  rest  of  the  land  for  any  excess  of  the  rent-ehaiga 
which  they  might  be  compelled  to  pay.  It  was  admitted  that  the  residue  of  the  land  was  of 
sufficient  value  to  satisfy  the  portion  of  the  rent-charge  so  agreed  to  bo  paid  thereout : — 

Held,  tiiat,  altiiough  in  point  of  law  the  land  so  conveyed  was  liable  to  tiie  whole  rent-charge 
of  14L  1«.  7d,f  yet,  for  tiie  purpose  of  the  elective  franchise,  the  interest  of  the  eight  grantoec 
was  to  be  taken  to  be,  the  value  of  the  land  conveyed  to  them,  after  deducting  the  proportidi 
only  of  the  rent-charge  covenanted  to  be  paid  by  them. 

Henrt  Buckmastsr  objected  to  the  names  of  Corbyn  Barrow  and 
seven  other  persons  being  retained  on  the  list  of  voters  for  the  town- 
ship of  Hulme,  in  the  southern  division  of  the  county  of  Lancaster. 

The  facts  were  as  follows : — The  several  persons  whose  names  were 
objected  to  as  above  mentioned  claimed  to  be  entitled  to  a  vote  in 
respect  of  an  undivided  share  of  two  freehold  houses,  which  they  each 
held. 

The  ground  upon  which  these  houses  stood,  formed  part  of  a  plot  of 
land  which  was,  on  the  81st  of  July,  1853,  and  still  remained,  charged 
with  and  liable  to  an  original  chief-rent,  being  a  perpetual  yearly  rent 
of  142.  1«.  Id.  payable  out  of  the  same  to  an  original  grantor,  with  the 
usual  power  of  distress. 

The  fee-simple  of  the  plot  of  land  in  question,  subject  to  the  chief- 
rent  above  mentioned,  became  vested  in  Charles  Duffield,  James  Loft- 
house,  and  George  Whitworth,  who  granted  that  portion  of  it  on  which 
the  two  houses  stood,  in  fee-simple,  to  the  parties  claiming  to  vote,  and 
others,  to  the  number  of  ten  altogether,  as  tenants  in  common. 

The  deed  by  which  such  grant  was  made,  recited  that  the  said  Charles 
Duffield,  James  Lofthouse,  and  Oeorge  Whitworth,  were  seised  of  the 
^^f^am-y  fee-simple  of  the  land  on  *which  the  houses  stood,  «<  subject,  never- 
-*  theless,  with  other  adjoining  hereditaments,  messuages,  and  pre- 
mises now  belonging  to  the  said  conveying  parties,  to  a  perpetual  yearly 
rent  of  lil.  la.  Id."  The  deed  then  went  on  to  grant  the  land  on 
which  the  two  houses  stood,  to  the  parties  above  named,  « subject 
only  to  a  proportion,  viz.,  the  sum  of  41.  5«.,  of  the  said  yearly  rent." 

The  conveying  parties  then  covenanted  to  pay  the  remainder  of  the 
said  chief-rent  of  142.  le.  7d.,  viz.,  the  sum  of  92.  ISe.  7d.,  and  to  keep 
the  grantees  indemnified  against  all  losses,  damages,  expenses,  and  pro- 
ceedings which  might  arise  by  reason  of  the  non-payment  of  the  said 
9L  16«.  7i2.,  and  further  covenanted,  that,  if  default  should  be  made 
in  the  payment  of  the  said  92. 16«.  7<{.,  or  any  part  thereof,  that  there- 
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upon  it  should  be  lawfal  for  the  grantees  to  enter  and  distrain  for  so 
much  as  should  have  been  required  to  be  paid  (by  them),  upon  the 
remainder  of  the  said  plot  of  land. 

The  grantees  then  covenanted  with  the  grantors,  in  a  similar  manner, 
that  they  would  pay  their  proportion  of  the  said  chief-rent  of  14^  It. 
7(2.,  viz.,  the  sum  of  42.  5«.,  and  gave  a  similar  indemnity  and  poww 
of  distress,  in  case  of  default  made. 

The  objection  made  to  these  parties,  was,  that  their  freehold  share 
of  the  two  houses  was  not  of  the  requisite  value  to  confer  a  vote. 

If,  for  the  purpose  of  conferring  a  vote,  the  annual  value  of  the 
houses  was  to  be  calculated,  after  deducting  any  further  portion  of  the 
original  chief-rent  charged  and  payable  as  aforesaid  than  the  sum  of 
42.  5^.,  being  the  proportion  above  named,  the  value  of  the  houses  would 
not  be  sufficient  to  confer  a  vote  on  the  parties. 

If  no  further  portion  of  the  original  chief-rent  than  the  said  sum  of 
42.  5s,  was  to  be  taken  into  account,  by  way  of  deduction,  in  ascertain- 
ing the  value  of  the  houses,  and  the  houses  to  be  considered,  for  that 
purpose,  as  liable  '''only  to  the  payment  of  the  said  sum  of  42.  r^cg^g 
58.J  the  value  of  the  houses  would  be  sufficient  to  confer  a  vote  ^ 
on  the  several  claimants. 

The  revising-barrister  decided,  that,  as  the  land  on  which  the  houses 
stood  was  still  liable,  in  conjunction  with  the  rest  of  the  plot,  to  the 
whole  chief-rent  of  142.  Is.  7c2..,  though  the  parties  had  a  collateral 
indemnity  against  the  payment  of  more  than  the  above-mentioned  por- 
tion of  it,  the  value  was  insufficient ;  and  he  disallowed  the  votes,  and 
removed  the  names  from  the  register. 

BjileSj  Serjt.  (with  whom  was  Aspland),  for  the  appellants. — This 
case  is  identical  with  that  of  Moore,*  app.,  Carisbrooke,  resp.,  anti,  p. 
661,  save  that  it  is  the  case  of  a  rent-charge,  instead  of  a  mortgage. 
The  facts  are  shortly  these : — ^A  plot  of  land,  of  which  the  ground  on 
which  the  two  houses  in  question  stand  forms  a  part,  is  charged  with  a 
rent-charge  of  142.  Is.  Id.  per  annum.  The  owners  convey  a  portion 
of  it  to  the  claimants,  subject  to  a  proportion,  viz.,  42.  5«.  of  the  rent- 
charge,  with  a  covenant  by  the  grantors  to  pay  the  residue,  and  a 
reservation  of  a  power  of  distress  to  the  grantees,  in  the  event  of  their 
being  called  upon  to  pay  the  whole  142.  Is.  Id.  [Maule,  J. — It  doea 
not  appear  what  the  value  of  the  residue  of  the  land  is.  Cowling. — 
It  may  be  assumed  to  be  of  sufficient  value  to  raise  the  question.]  If 
this  charge  is  incapable  of  being  apportioned  so  as  to  give  the  appel- 
lants the  right  of  voting,  the  consequence  would  be,  that,  if  an  estate 
worth  5002.  a  year  descended  to  five  daughters  (?),  or  to  five  sons  in  Kent, 
or  to  five  devisees,  in  equal  portions,  and  the  whole  estate  were  charged 
with  1002.  per  annum,  all  the  parties  would  be  disfranchised.  The  ques- 
tion arises  upon  the  construction  of  the  8  H.  6,  c.  7,  the  10  H.  6,  c.  2,  and 
the  18  G.  2,  c.  18,  s.  5.    The  8  H.  6,  c.  7,  which  is  intituled  <<  What 
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♦1^71  *^^^^  ^^  ^^^  ^^^^^  ^^  choosers,  and  who  shall  be  chosen,  knights 
^  of  parliament, "  recites  that  « the  elections  of  knights  of  shires 
to  come  to  the  parliaments  of  our  lord  the  King,  in  many  coanties  of 
the  realm  of  England,  have  now  of  late  been  made  by  many  great, 
oatrageous,  and  excessive  number  of  people  dwelling  within  the  same 
counties  of  the  realm  of  England,  of  which  most  part  was  of  people 
of  small  substance,  and  of  no  value,  whereof  many  of  them  pretended 
a  voice  equivalent,  as  to  eruch  elections  to  be  made,  with  the  most 
worthy  knights  and  esquires  dwelling  within  the  same  counties,  whereby 
manslaughters,  riots,  batteries,  and  divisions  among  the  gentlemen  and 
other  people  of  the  same  counties  shall  very  likely  rise  to  be,  unless 
convenient  and  due  remedy  be  provided  in  this  behalf;  "  and  provides, 
ordains,  and  establishes,  <<  that  the  knights  of  the  shires  to  be  chosen 
within  the  same  realm  of  England  to  come  to  the  parliaments  of  our 
lord  the  King,  hereafter  to  be  holden,  shall  be  chosen  in  every  county 
of  the  realm  of  England,  by  people  dwelling  and  resident  in  the  same 
counties,  whereof  every  one  of  them  shall  have  free  land  or  tenement  to 
the  value  of  iOs.  by  the  year  at  the  Uaety  above  all  charges ;  and  that 
they  which  shall  be  so  chosen  shall  be  dwelling  and  resident  within  the 
same  counties ;  and  such  as  have  the  greatest  number  of  them  that  may 
expend  40«.  by  the  year^  and  above^  as  afore  is  said,  shall  be  returned 
by  the  sheriff  of  every  county,  &c. ;  and  every  sheriff  shall  have  power 
to  examine  upon  the  Evangelists  every  such  chooser,  how  much  he  may 
expend  by  the  year"  &c. :  <<  Provided  always,  that  he  which  cannot  expend 
409.  by  the  year  as  afore  is  said,  shall  in  no  wise  be  chooser  of  the 
knights  for  the  parliament,"  &c.  The  10  H.  6,  c.  2,  which  professes 
to  explain  that  act,  provides  <<  that  the  knights  of  all  counties  within 
the  said  realm  to  be  chosen  to  come  to  parliaments  hereafter  to  be 
chosen  shall  be  chosen  in  every  county  by  people  ^dwelling 
and  resiant  in  the  same,  whereof  every  man  ehall  have  free^ 
hold  to  the  value  of  40«.  by  the  year  at  the  leaet^  above  all  charges^ 
within  the  same  county  where  any  such  chooser  will  meddle  of  any 
such  election."  And  the  18  G.  2,  c.  18,  s.  5,  which  explains  the 
term  <«  charges,"  enacts  «that  no  person  shall  vote  in  any  such 
election,  without  having  a  freehold  estate  in  the  county  for  which  he 
votes,  of  the  clear  yearly  value  of  40«.,  over  and  above  all  rents  and 
charges  payable  out  of  or  in  respect  of  the  same."  The  result  of  these 
enactments,  is,  that  the  right  to  vote  depends  upon  the  party's  having 
40f,  a  year  to  expend  out  of  the  freehold,  after  satisfying  all  charges 
{hereon.  As  between  these  terre-tenants,  there  would  be  a  right  to 
enforce  contribution  in  respect  of  this  rent-charge  (improperly  called  a 
cihief-rent),  in  equity  certainly,  and  probably  in  law.  The  question 
arose,  but  was  not  decided,  in  Curtis  v.  Spitty,  1 N.  C.  756, 1  8cott,  737. 
The  opinion  of  the  court  there  seems  to  have  been,  that,  in  debt^  the  rent 
WMid  have  been  apportionable  even  against  the  lessor.    In  giving  judg- 
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ment,  Tindal,  C.  J.,  says :  <<Th6  proposition  contended  for  by  the  plain* 
tiff,  is  this, — that  the  lessor  may  charge  the  assignee  of  part  of  the  land, 
in  an  action  of  debt,  with  the  rent  of  the  whole  land  comprised  in  the  ori* 
ginal  demise.  He  may,  undoubtedly,  after  an  assignment  of  part,  distrain 
upon  that  part  for  the  rent  which  accrues  duo  for  the  whole ;  because  the 
rent  for  the  whole  becomes  due  out  of  each  and  every  part  of  the  land : 
but,  in  that  case,  it  must  be  remembered  that  the  avowry  would  be  for  rent 
due  from  the  original  tenant,  and  nothing  would  appear  upon  the  record 
as  to  the  assignment.  The  remedy  by  distress  does  not,  therefore,  afford 
any  authority  for  the  remedy  by  a  direct  cietion  of  debt  against  the  assiffnee^ 
which  action,  depending  las  it  does  upon  the  privity  of  contract  being 
transferred  to  the  assignee  by  reason  of  the  privity  of  estate,  that  is,  by 
*reason  of  the  plaintiff  being  the  landlord  and  the  defendant  the  r«/«/«Q 
tenant  of  the  same  land,  opens  a  very  nice  and  diflScult  question,  '- 
not  settled  by  any  decision  in  the  books,  so  far  as  we  can  ascertain,  viz. 
whether  there  exists  a  privity  of  estate  in  respect  of  the  whole  land,  by 
an  assignment  of  part  only."  [Maulb,  J. — In  what  proportions  is  the 
charge  to  be  apportioned  ?]  According  to  the  value  of  the  several  por- 
tions of  the  land.  Here,  the  case  finds  the  value.  Dr.  Story,  in  his 
Equity  Jurisprudence,  8d  edit.  §  475, — where,  and  in  some  subsequent 
sections,  all  the  authorities  upon  the  subject,  both  at  law  and  in  equity, 
are  collected, — says:  (< Apportionment  was  well  known  at  the  common 
law ;  and  sometimes  it  denoted  the  contribution  which  was  to  be  made 
by  different  persons  having  the  same  right,  towards  a  common  burden 
or  charge  upon  all  of  them  ;  and  sometimes  it  denoted  a  subdivision  or 
extinguishment  of  a  portion  of  a  charge  held  by  a  single  individual. 
Thus,  for  instance,  if  a  man  had  a  rent-charge,  and  purchased  a  part  of 
the  land  out  of  which  it  issued,  the  whole  rent-charge  was  extinguished. 
But,  if  a  part  of  the  land  came  to  him  by  operation  of  law,  as,  by 
descent,  there  the  rent-charge  was  apportionable ;  that  is,  the  tenant 
and  the  heir  were  to  pay  according  to  the  value  of  the  lands  respectively 
held  by  them ;  and,  of  course,  the  part  apportionable  on  the  heir  was 
extinguished.  So,  if  a  lessor  granted  part  of  a  reversion  to  a  stranger, 
the  rent  was  to  be  apportioned."  In  an  Anonymous  case,  Gary  Rep. 
8f  it  is  said :  <<  If  a  man  grant  a  rent-charge  out  of  all  his  lands,  and 
afterwards  selleth  his  lands  by  parcels  to  divers  persons,  and  the  gran- 
tee of  the  rent  will  from  time  to  time  levy  the  whole  rent  upon  one  of 
the  purchasers  only,  he  shall  be  eased  in  the  Chancery  by  a  contribution 
from  the  rest  of  the  purchasers."  It  is  dear,  therefore,  that,  independ- 
ently of  the  indemnity  contained  in  the  deed,  these  claimants  would 
have  a  right  *to  contribution  in  respect  of  this  rent-charge,  from  r^prrA 
the  owners  of  the  rest  of  the  land.  Consequently,  the  result  is,  ^ 
as  the  revising-barrister  has  found,  that  each  of  these  claimants  has  a 
freehold  exceeding  the  clear  yearly  value  of  40f .  after  deducting  the 
proportion  of  the  charge  to  which  their  land  is  fairly  liable ;  for,  the 
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charge  to  be  looked  at,  is,  the  ultimate  charge,  after  all  legal  and 
equitable  remedies  for  contribtttion  are  exhausted.  This  question,  as  it 
respects  mortgages,  has  undergone  discussion  before  election  committees; 
and  they  have  almost  uniformly  decided  as  this  court  decided  in  Moore, 
app..  The  Overseers  of  Garisbrooke,  resp.  In  Beaumont's  case,  2  Peck. 
103,  the  mortgage  greatly  exceeded  the  value  of  the  particular  estate 
in  right  of  which  the  vote  was  given ;  but,  it  appearing  that  there  were 
other  estates  conveyed  also  in  mortgage  by  the  same  deed,  the  rents 
and  profits  of  which  were  much  beyond  the  interest  of  the  sum  bor- 
rowed, the  committee  determined  the  vote  to  be  good.  The  Bedford- 
shire committee,  in  Stringer's  case,  2  Luders,  469,  decided  that  the 
evidence  of  interest  of  a  mortgage  reducing  the  annual  value  of  the 
estate,  was  conclusive,  notwithstanding  any  other  property  possessed 
by  the  voter.  «But  this,"  says  Mr.  Elliott,  in  his  work  on  Registra- 
tion, 2d  ed.  p.  84,  <(must  be  understood  of  property  not  charged  with 
the  mortgage,  for,  otherwise,  the  proposition  is  too  general."  And  the 
same  writer  says,  p.  85, — <<  The  true  principle  is  that  of  contribution, 
which  a  court  of  equity  will  enforce:"  Long  v.  Short,  1  P.  Wms.  408, 
8  Yern.  756.    And  see  Shepherd  on  Elections,  2d  edit.  p.  17. 

Cowlinffj  for  the  respondent. — Prior  to  the  passing  of  the  8  H.  6, 
c.  7,  the  right  of  voting  in  the  election  of  members  for  the  county, 
was  exercised  by  all  who  possessed  freehold  property  within  the 
county,  of  whatever  value  it  might  be.  That  statute  limited  the  right 
♦ft711  ^^  '*'^bo8o  "^^0  ^^^^  ^^^  owners  of  free  lands  or  tenements  of 
^  the  value  of  40«.  a  year  at  the  least  above  all  charges.  The 
statute  must  receive  the  same  construction  now  which  it  would  have 
received  at  the  time  of  its  passing ;  and  at  that  time  it  is  well  known 
that  real  property  was  the  principal  source  of  income  in  this  kingdom. 
The  legislature  appears  to  have  looked  to  the  issues  of  the  land  for  the 
voter's  qualification.  The  voter  is  to  have  a  freehold  of  the  value  of 
409.  a  year  at  the  least  above  all  charges,  that  is,  exclusive  of  all  legal 
charges  upon  the  land.  The  sheriff  is  to  examine  the  party  upon  the 
Evangelists,  (<how  much  he  may  expend  by  the  year."  That  is  neces- 
sarily a  mere  extempore  inquiry :  he  cannot  enter  upon  any  elaborate 
and  complicated  questions,  or  examine  witnesses.  By  the  18  O.  2,  c 
18,  s.  5,  the  estate  is  to  be  <<of  the  clear  yearly  value  of  40«.  over  and 
above  all  rents  and  charges  payable  out  of  or  in  respect  of  the  same." 
In  Gilbert  on  Rents,  154,  it  is  said,  that,  <fwhen  a  rent-charge  ia 
granted  out  of  land,  the  rent  issues  out  of  every  part  of  the  land,  and 
consequently  every  part  of  the  land  is  subject  to  a  distress  for  the 
whole  rent."  This  land,  therefore,  is  subject  to  the  whole  rent-charge 
of  142.  1«.  7c2. ;  and  the  sheriff  has  no  power  to  inquire  into  the  value 
of  the  rest  of  the  land  over  which  the  charge  extends :  the  indemnity 
may  be  worthless.  The  matter  is  not  res  Integra.  The  statute  has 
received  a  strict  construction :  it  has  been  held  that  the  party  moat 
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have  the  Ugal  interest.  Thns,  in  Hejwood  on  County  Elections,  2d 
edit.  p.  104y  it  is  said:  "The  doctrine  of  nses  and  trusts  was  wholly 
unknown  at  common  law ;  but  the  convenience  attending  it  was  soon 
after  its  introduction  almost  universally  felt.  The  statute  of  8  H.  6, 
requiring  a  person  to  have  freehold  tenements  to  the  value  of  40^.  per 
annum,  has  always  been  confined  to  persons  having  the  legal  estate  in 
freehold  tenements  of  that  value ;  and,  in  consequence,  if  the  r^^p^n 
law  *had  been  strictly  enforced  after  uses  became  common,  the  '- 
greater  part  of  the  landholders  of  England  must  have  been  disqualified 
to  vote.  Lord  Coke's  observations  upon  the  statute  2  H.  5,  st.  2,  c. 
8,  strongly  illustrates  this.  That  act  provides,  that,  to  be  a  juryman, 
in  certain  cases,  a  person  ought  to  have  lands  or  tenements  of  the 
annual  value  of  40«.,  besides  the  reprises  thereof:  and,  he  observes, 
that,  owing  to  the  troubles  occasioned  in  this  country  by  the  quarrels 
between  the  houses  of  York  and  Lancaster,  the  greatest  part  of  the 
lands  in  England  were,  at  the  making  of  this  statute,  in  use;  and, 
although  in  law  the  land  was  in  the  feoffees,  yet,  because  they  had  it 
but  in  trust,  and  cestui  que  use  took  the  whole  profits,  the  judges 
applied  this  law,  which  is  a  remedial  one,  by  equity,  against  the  letter 
of  it,  to  the  cestui  que  use,  and  not  to  the  feoffee.  How  far,  in  like 
manner,  the  judges  might  have  extended  the  8  H.  6  by  equity,  is  not 
the  question  now;  those  tribunals  by  which  it  has  been  construed 
having  taken  the  contrary  line,  and  confined  it  strictly  to  the  letter. 
The  legislature,  at  length,  when  contests  for  counties  grew  more  fre- 
quent, and  the  rights  of  voters  were  more  strictly  scrutinized,  found  it 
necessary  to  remove  a  disqualification  which  affected  a  vast  number  of 
freeholds,  and  enacted  by  7  &  8  W.  8,  c.  25,  s.  7,  <  that  no  person  or 
persons  should  be  allowed  to  have  any  vote  in  election  of  members  to 
serve  in  parliament,  for  or  by  reason  of  any  trust-estate  or  mortgage, 
unless  such  trustee  or  mortgagee  should  be  in  actual  possession  or 
receipt  of  the  rents  and  profits  of  the  same  estate ;  but  that  the  mort* 
gagor  or  cestui  que  trust  in  possession  should  and  might  vote  for  the 
same,  notwithstanding  such  mortgage  or  trust.*  Upon  this  clause  must 
be  founded  the  right  of  any  person  to  vote  for  a  trust-estate."  The 
effect  of  that  statute  is,  that  the  mortgage,  though  a  legal  mortgage, 
shall  in  future  be  considered  only  as  an  equitable  mortgage.  [Jervis, 
*C.  J. — It  substitutes  the  equitable  for  the  legal  estate ;  but  it 
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the  decision  in  Moore,  app..  The  Overseers  of  Carisbrooke,  resp.,  ant^ 
p.  661,  would  have  been  different.  [Jbrvis,  C.  J. — Or,  rather,  the 
question  could  not  have  arisen.  Maule,  J. — In  the  ordinary  case  of  a 
mortgage,  is  the  interest  a  charge  payable  out  of  or  in  respect  of  the 
land  ?]  Tes :  the  statute  7  &  8  W.  8,  c.  25,  s.  7,  so  makes  it.  [Jbr- 
vis, 0.  J. — You  say  the  statute  of  8  H.  6,  c.  7,  is  to  receive  a  legal, 
that  is,  a  strict  construction.     Suppose,  before  the  statute  7  &  8  W. 
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3,  the  land  was  mortgaged,  not  in  fee,  but  for  a  term, — would  not  the 
aheriff  take  that  into  consideration  in  ascertaining  the  value  ?  That 
shows  that  the  statute  means,  what  the  voter  may  expend  after  satis- 
fying all  charges  resting  upon  the  land  ultimately.]  It  is  not  suggested 
that  the  7  &  8  W.  8  has  made  any  difference  as  to  the  rights  of  the 
mortgagor  and  mortgagee,  as  between  themselves ;  but  only  for  election 
purposes.  [Maulb,  J. — The  statute  8  H.  6,  c.  7,  obviously  points  to 
the  criterion  of  freehold  property  as  a  measure  of  the  social  position 
of  the  voter.  To  entitle  him  to  vote,  his  interest  must  9ub9tantuUljf 
bo  of  the  value  of  40«.  a  year.  The  difficulty  of  its  not  being  a  legd 
freehold  is  got  rid  of  by  the  statute  of  7  &  8  W.  3.] 

ByleSj  Serjt.,  in  reply. — To  entitle  him  to  vote,  the  party  was  required 
to  satisfy  the  sheriff  that  he  had  40«.  a  year  out  of  the  land,  which  he 
might  expend,  after  satisfying  all  charges  legally  payable  in  respect  of 
the  same.  The  language  of  the  court  in  Lee,  app.,  Hutchinson,  resp., 
8  C.  B.  16  (E.  G.  L.  B.  vol.  65),  1  Lutw.  Reg.  Cas.  160,  is  conclusive 
to  show  that  it  is  the  substantial  value  of  the  land,  after  all  remedies 
legal  and  equitable  are  exhausted,  that  must  be  looked  to.  [Jbrvis, 
*^7dr\  ^'  ^* — ^^  ^^^  occurred  to  me  throughout  the  argument  that  that 
-*  ^case  was  decisive  of  the  present.]  In  Webb,  app..  The  Overseers 
of  Birmingham,  resp.,  5  M.  &  6. 14  (E.  C.  L.  R.  vol.  44),  7  Scott,  N. 
R.  545,  1  Lutw.  Reg.  Cas.  18,  Goltman,  J.,  says :  «  The  effect  of  the 
lirgument  is,  that  a  lessee  has  an  interest  in  the  whole  and  not  in  each 
and  every  part  of  the  premises  in  respect  of  which  the  term  is  created. 
It  appears  to  me  that  the  lessee  has  an  interest  in  every  part,  as  well 
as  in  the  whole.  I  cannot  conceive  that  the  words  of  that  clause  (2 
&  3  W.  4,  c.  45,  8.  20)  restrictive  of  the  yearly  value,  at  all  tend  to 
show  that  there  is  such  entirety  in  the  term  as  is  contended  for.  The 
premises  are  to  be  <of  the  clear  yearly  value  of  not  less  than  102. •over 
and  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the 
same :'  now,  though  the  rent  is  payable  out  of  the  whole,  it  is  clearly 
apportionable  among  the  several  tenements,  according  to  the  value  of 
each ;  and,  if  so,  the  term  is  in  its  nature  apportionable  also."  Without 
the  express  indemnity  in  this  case,  the  law  would  apportion  the  charge. 
There  clearly  is  no  valid  distinction  in  this  respect  between  a  rent- 
charge  and  a  mortgage. 

Jbrvis,  G.  J. — ^I  am  of  opinion  that  the  revising-barrister  was  incor- 
rect in  the  view  he  took  in  this  case,  and  that  the  claimants  were  entitled 
to  be  on  the  register.  The  case  does  not  state,  but  it  was  admitted  to 
be  the  basis  of  the  revising-barrister's  decision,  that  the  residue  of  the 
land  not  covered  by  houses,  in  respect  of  which  the  right  to  vote  ia 
claimed,  is  sufficient  to  answer  the  balance  of  the  charge  beyond  the 
42.  5«.  allotted  upon  the  houses,  if  fairly  apportioned.  It  seems  to  me, 
therefore,  that  the  amount  to  be  deducted  from  the  value  of  the  pre- 
mises, is  42.  5s.,  and  not  142.  It.  7<{.|  the  original  rent-charge,  which 
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-undoubtedly  is  legally  chargeable  upon  the  whole  and  every  part  of 
the  land.  It  is  admitted  that  the  question  turns  upon  the  construction 
of  the  *8  H.  6,  c.  7,  as  varied  and  explained  by  the  subsequent  r^/.»^^ 
statutes.  The  voter  must  possess  a  freehold  of  the  value  of  40«.  '- 
by  the  year  above  all  charges.  The  question  is,  what  is  the  meaning 
of  that  provision.  That  is  to  be  gathered  from  other  parts  of  the  act. 
The  sheriff  is  to  examine  the  voter,  or  chooser,  in  order  to  ascertain 
<«  how  much  he  may  expend  by  the  year."  I  think  the  view  taken  by 
my  Brother  Byles  is  the  correct  one, — that  the  true  question  here  is, 
not  what  are  the  charges  upon  the  land  in  the  first  instance,  but  what, 
in  the  result,  after  exhausting  all  legal  remedies  against  the  remainder 
of  the  land,  the  claimants  would  be  fairly  entitled  to  expend.  It  iis 
admitted,  that,  if  the  rent-charge  were  apportioned  equally  over  the 
whole,  the  claimants  here  would  each  receive  more  than  40«.  a  year : 
therefore,  it  is  clear  that  each  could  out  of  this  land  expend  iOe.  by  the 
year.  But  it  is  said  that  the  claimant  could  not  truly  say  that  he  had 
40«.  a  year  to  expend,  because  the  land  is  subject  to  a  charge  of  14^. 
1«.  Id.  It  is  not,  however,  denied  by  the  counsel  for  the  respondent, 
that  though,  in  the  first  instance,  the  two  houses  in  respect  of  which 
these  parties  claim  to  vote  are  legally  liable  to  the  whole  rent-charge, 
yet  the  claimants  are,  either  at  law  or  in  equity,  entitled  to  recover  9f. 
16«.  7d.  from  the  grantors  or  from  the  owners  of  the  other  portion  of 
the  land ;  so  that,  when  the  account  is  taken  between  them,  each  may 
fairly  say  that  he  has  40«.  a  year  to  expend  out  of  the  land.  That 
seems  to  me  to  be  the  fair  and  sensible  construction  of  the  act.  I  do 
not  quite  follow  the  argument  urged  on  the  part  of  the  respondent,  as 
to  the  difference  between  this  case  and  that  of  the  mortgage.  When 
the  statute  7  &  8  W.  S,  c.  25,  s.  7,  substituted  an  equitable  for  a  legal 
estate,  I  take  it  it  must  be  an  equitable  estate  of  the  same  value  as  the 
freehold  under  the  other  statute :  and,  as  we  held  the  other  day,  in 
Moore,  app..  The  Overseers  of  Garisbrooke,  resp.,  antd,  *p.  661,  r^/.^^ 
that,  in  ih€  case  of  an  equitable  estate,  we  are  to  look  at  the  ^ 
aabstantial  value  of  the  party's  interest,  when  all  legal  remedies  have 
been  exhausted,  I  apprehend  the  same  rule  must  follow  in  the  case  of 
a  legal  estate.  The  case  of  Lee,  app.,  Hutchinson,  resp.,  in  principle 
confirms  that  position.  There,  the  respondent  was  registered  in  respect 
of  a  freehold  of  the  yearly  value  of  5Z.,  upon  which  he  had  borrowed 
by  way  of  mortgage  1002. :  there  was  no  absolute  covenant  for  payment 
of  interest  on  the  advance,  but  by  mutual  consent  52.  per  cent,  per 
annum  had  been  paid :  and  the  court  held,  that  he  had  not  an  estate  out 
of  which  he  could  expend  40«.  by  the  year,  because  the  whole  waa 
absorbed  by  the  interest, — looking  to  the  substantial  value  to  the  party 
after  all  the  legal  and  equitable  rights  as  between  himself  and  his  ere* 
ditor  were  exhausted.  So,  here,  inasmuch  as  the  claimant  will  in  the 
end  be  found  to  be  entitled  to  more  than  40^.  by  the  year,  above  all 
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charges,  he  is  entitled  to  be  registered.  Upon  these  grounds,  I  am  of 
opinion  that  the  decision  of  the  revising-harrister  was  wrong,  and  that 
the  names  of  the  appellants  most  be  inserted  in  the  register. 

Maulb,  J. — ^I  am  of  the  same  opinion.  The  appellant  in  this  case 
u  a  person  who  within  the  meaning  of  the  statute  8  H.  6,  c.  7,  may 
expend  40«.  by  the  year.  It  has  been  pointed  out  by  my  Brother 
Byles,  in  the  coarse  of  the  argument,  and  not  successfully  disputed  by 
Mr.  Cowling,  that,  notwithstanding  the  freehold  in  respect  of  which  he 
claims  is  charged  with,  and  liable  to  a  distress  for,  a  chief-rent  of  142. 
1«.  7d.,  which  exceeds  the  value  of  his  interest  therein,  yet  that  he  may 
by  enforcing  his  remedy  against  those  jointly  liable  with  him  for  that 
charge,  enable  himself  to  expend  40«.  a  year  out  of  this  land.  He  is, 
therefore,  a  person  who  satisfies  the  requirements  of  the  statute  8  H. 
*6771  ^'  ^*  '^*  '^^^  argument  *urged  by  Mr.  Cowling,  is,  that  the 
-*  meaning  of  the  statute  is,  not  that  the  party  must  be  of  ability 
to  expend  40«.  a  year  out  of  the  land  after  enforcing  all  his  rights, 
legal  and  equitable,  in  respect  of  it ;  but  that  he  must  have  40f .  a  year 
beyond  anything  that  may  be  primarily  chargied  on  the  land.  No  reason 
has  been  shown  why  such  an  artificial  construction  should  be  put  upon 
the  statute ;  and  it  seems  to  me  that  the  words  exclude  it.  They  are 
not  words  of  a  technical,  but  of  a  popular  description,  referring  to  a 
matter  which  is  to  be  the  subject  of  inquiry  by  the  sheriff  in  the  exer- 
cise of  his  ministerial  functions,  on  examination  of  the  choosers  or 
Toters.  The  words  are,  that  "  the  knights  of  the  shires  to  be  chosen 
within  the  realm  of  England  to  come  to  the  parliaments  of  our  lord  the 
King  hereafter  to  be  holden,  shall  be  chosen  in  every  county  of  the 
realm  of  England,  by  people  resident  and  dwelling  in  the  same  coun- 
ties, whereof  every  one  of  them  shall  have  free  land  or  tenement  to 
the  value  of  40«.  by  the  year  at  the  least  above  all  charges :"  and 
"  every  sheriff  shall  have  power  to  examine  upon  the  Evangelists  every 
such  chooser,  how  much  he  may  expend  by  the  year."  Words  less 
technical  than  these,  I  cannot  well  conceive.  If  I  have  land  of  the 
annuiil  value  of  52.,  in  respect  of  which  I  am  subject  to  a  charge  of  4{. 
a  year,  my  interest  therein  is  not  reduced  below  40«.,  if  I  have  a  remedy 
over  against  a  third  party,  to  the  extent  of  three-fourths  of  the  charge. 
I  cannot  see  any  sound  answer  to  that.  The  statute  8  H.  6,  c.  7,  seems 
to  me  to  have  been  accurately  expounded  by  my  Brother  Byles.  The 
main  argument  urged  by  Mr.  Cowling  (which  has  no  immediate  bear- 
ing upon  the  real  question  before  the  court)  turns  upon  the  statute  7 
ft  8  W.  8,  c.  25,  s.  7,  which  enacts  <<  that  no  person  or  persons  shall 
be  allowed  to  have  any  vote  in  elections  of  members  to  serve  in  parlia- 
ment, for  or  by  reason  of  any  trust-estate  or  mortgage,  unless  sach 
*fi7R1  *^^^^^®^  ^^  mortgagee  shall  be  in  actual  possession  or  receipt  of 
-'  the  rents  and  profits  of  the  same  estate ;  but  that  the  mortgagor 
or  cestui  que  trust  in  possession  shall  and  may  vote  for  the  same,  not- 
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withstanding  such  mortgage  or  trust."  The  whole  scope  of  the  argu- 
ment, as  far  as  I  was  able  to  understand  it,  was  directed  to  show  that 
there  is  no  analogy  between  this  case  and  the  case  of  a  mortgage.  It 
still  leaves  the  principal  point,  as  to  the  construction  of  the  statute  8 
H.  6,  c.  7,  untouched.  The  statute  7  &  8  W.  8,  c.  25,  s.  7,  enacting 
that  the  mortgagor  shall  have  the  right  to  vote,  that,  says  Mr.  Cowling, 
is  equivalent  to  turning  the  equitable  into  a  legal  interest ;  so  that  the 
statute  is  in  effect  to  be  construed  as  if  it  had  said,  that,  from  hence* 
forth,  the  interest  of  the  mortgagor  shall  be  treated  as  a  legal  interest, 
and  the  mortgagee's  right  to  his  interest,  which  is  now  a  legal  right, 
shall  be  considered  as  a  mere  equitable  right, — ^not  as  between  the 
mortgagor  and  mortgagee,  but  for  election  purposes.  Having  got  the 
word  «( equitable'*  into  the  act  by  that  artificial  process,  the  learned 
counsel  insists  that  the  statute  is  to  be  construed  with  reference  to  the 
charge  thus  equitably  distributed  over  the  whole  land.  I  think  that 
mode  of  dealing  with  the  act  of  parliament  is  altogether  inadmissible ; 
for,  you  cannot  substitute  for  the  words  actually  used,  others  that  are 
capable  of  a  construction  of  which  the  words  used  are  not  susceptible, 
and  then  construe  the  statute  as  if  the  legislature  had  used  the  words 
80  substituted.  I  cannot  see  that  that  argument  has  any  value,  when 
duly  dealt  with.  It  can  only  have  the  effect  of  diminishing  the  weight 
of  some  authorities  which  have  been  cited,  of  which  Lee,  app.,  Hutch- 
inson, resp.,  is  one.  That  is  the  case  upon  which  our  decision  on  this 
occasion  must  in  reality  turn.  It  bears  a  very  strong  analogy  to  the 
substance  of  the  present  case.  The  thing  to  be  looked  at,  upon  the 
two  statutes  together,  is,  what  may  the  party  ^expend  out  of  the  r-i^^pfq 
land, — what  charges  are  the  proper  subject  of  reduction.  If  ^ 
he  has  40«.  a  year  after  all  his  liabilities  in  respect  of  the  land  are  satis- 
fied, he  is  entitled  to  vote. 

Williams,  J. — I  am  of  the  same  opinion.  Having  regard  to  the 
principle  of  the  statute  8  H.  6,  c.  7, 1  think  we  should  merely  look  at 
the  amount  of  the  charge  which  ultimately  will  be  cast  upon  the  terre- 
tenant.  Looking  at  the  circumstances  of  the  particular  case,  it  appears, 
that,  after  all  his  rights  against  the  other  parties  have  been  enforced, 
the  amount  of  the  charge  to  be  borne  by  the  claimant  will  not  diminish 
his  interest  below  40«.  per  annum.  I  therefore  think  the  decision  of 
the  revising-barrister  was  wrong,  and  must  be  reversed. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  charges  mentioned 
in  the  8  H.  6,  c.  7,  are  to  be  understood  to  mean  such  as  reduce  the 
annual  value,  so  as  not  to  leave  the  party  40f .  per  annum  to  expend. 
Mr.  Cowling  justly  observes  that  the  statute  is  to  be  expounded  by  us 
as  if  we  were  living  in  the  age  in  which  it  was  passed,  and  that  the  pro- 
perty mainly  regarded  at  that  time  was  land.  The  inference  I  draw 
from  that,  is,  that  the  criterion  of  the  party's  eligibility  to  enjoy 
the  franchise,  was,  his  ability  to  expend  40«.  a  year  out  of  the  land, 
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after  all  practical  charges  thereon  were  satisfied.  The  case  of  Lee,  app., 
Hatchinson,  resp.,  is  the  precise  converse  of  this,  and  is  in  harmonj 
with  the  principle  upon  which  that  of  Moore,  app.,  The  Overseers  of 
Carisbrooke,  resp.,  was  decided.  Decision  reversed. 


*680]  *CITT  OF  CARLISLE. 

THOMAS  FEDDON,  Appellant;   JOHN  SAWYERS,  Respondent. 

Nov.  26. 

A  notice  of  objection  to  a  party'i  right  to  Tote  in  the  election  of  members  for  the  eitjr  of  C, 
deicribed  the  objector  as  being  "on  ike  Utt  of  freemen  for  the  city  of  C* 

There  are  seTeral  townehips  in  C,  the  oyerseers  of  which  severally  make  ont  and  ]mbUeh  lisla 
of  persons  entitled  to  vote  in  respect  of  ooonpation ;  and  there  is  also  a  list  made  ont  and  pnb- 
lished  by  the  town  clerk,  which  is  intituled  '*  The  list  of  freemen  of  the  city  of  C,  entitled  fo 
vote  in  the  election  of  memhere  for  the  eaid  city" 

Under  the  municipal  corporation  aot»  5  A  6  W.  4,  e.  76,  s.  5,  the  town  clerk  also  makes  oat  and 
keeps  (but  does  not  publish)  a  list  of  the  freemen  of  the  city,  called  "  The  freemen's  roll." 

Held,  by  Jenris,  0.  J.,  Williams,  J.,  and  Talfourd,  J.  (dissentiente  Maule,  J.),  that  the  aboyo 
notice  of  objection  was  a  sufficient  compliance  with  the  6  ft  7  Vict  c.  18,  s.  17,  inasmuch  as 
any  person  reading  it  must  understand  that  the  objector  intended  to  state  that  his  nama  was 
on  the  Hit  of  freemen  entitled  to  vote  in  the  election  of  membere. 

John  Sawters,  whose  name  was  on  the  register  of  voters  for  the  citj 
of  Carlisle  for  the  time  heing,  objected  to  the  name  of  Thomas  Feddon 
being  retained  on  the  list  of  freemen  entitled  to  vote  in  the  election  of 
members  for  the  city  of  Carlisle. 

The  name  of  Thomas  Feddon  was  on  the  list  published  by  the  town- 
clerk,  of  persons  entitled  to  vote.  Notices  of  objection  had  been  daly 
served  on  the  town-clerk,  and  on  Thomas  Feddon ;  but  the  notice  of 
objection  which  had  been  so  served  on  Thomas  Feddon  was  in  the  words 
and  figures  following : — 

"  To  Mr.  Thomas  Feddon,  of  Cornthwaite. 

« I  hereby  give  you  notice  that  I  object  to  your  name  being  retained 
on  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for 
the  city  of  Carlisle.    Dated,  the  22d  day  of  August,  1852. 

(signed)    "John  Sawyers, 
"  Botchergate,  Carlisle, 
On  the  list  of  freemen  for  the  city  of  Carlisle" 

It  was  proved,  and  the  revising-barrister  found,  that  there  are  several 
townships  in  the  city  of  Carlisle,  with  separate  overseers;  and  that 
^nry^^  the  overseers  of  the  different  ^townships  make  out  and  publish 
^  different  lists  of  persons  entitled  to  vote  in  the  election  of  mem- 
bers  for  the  city,  in  respect  of  the  occupation  of  property  within  the  city. 
The  revising-barrister  further  found  that  the  town-clerk  makes  out  and 
publishes  in  each  year  a  list  of  freemen  entitled  to  vote  in  the  election 
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of  members  for  the  city.  He  found  that  the  heading  of  the  said  list 
of  freemen  is  in  manner  and  form  following : — (<  The  list  of  freemen 
of  the  city  of  Carlisle,  entitled  to  vote  in  the  election  of  members  fw 
the  said  city." 

He  found  that  it  is  the  duty  of  the  town-clerk  to  keep  printed  copies 
of  the  said  list  for  sale,  and  that  he  is  in  the  habit  of  selling  such  copies. 
He  found  further  that  there  is  kept  in  the  town-clerk's  office  another 
list  of  the  freemen  of  Carlisle,  which  is  the  list  or  roll  of  all  the  free- 
men of  the  city,  made  and  kept  in  pursuance  of  the  municipal  corpo- 
ration act,  5  &  6  W.  4,  c.  76;  that  the  proper  and  ordinary  name  of 
such  list,  is, — <<  The  freemen's  roll ;"  that  such  list  is  not  published, 
though  it  may  be  inspected  at  the  town-clerk's  office ;  that  it  is  in  no 
way  connected  with  the  lists  made  of  persons  entitled  to  vote  in  the 
elections  of  members  for  the  city ;  that  there  is  but  one  list  of  the 
freemen  of  the  city  relating  to  the  election  of  members  for  the  city, 
which  is  the  list  made  and  published  annually  by  the  town-clerk  as 
above  mentioned ;  and  that  the  name  of  John  Sawyers  was  in  fact  upon 
that  list  of  freemen. 

It  was  contended,  on  behalf  of  the  said  Thomas  Feddon,  that  the 
notice  of  objection  was  insufficient,  because  the  objector  had  not  therein 
described  himself  as  being  a  voter  for  the  city,  and  had  not  shown  upon 
the  face  of  the  notice  that  he  was  a  person  entitled  to  object  to  the 
name  of  the  said  Thomas  Feddon  being  retained  on  the  list  of  voters, 
and  had  not  shown  that  he  was  a  person  to  whose  objection  the  said 
Thomas  Feddon  was  bound  by  law  to  pay  attention. 

*It  was  further  contended  that  the  notice  was  insufficient,  r^^/^oQ 
because  the  objector  had  not  described  himself  as  being  on  the  '- 
list  of  freemen  entitled  to  vote  for  the  city,  but  only  as  being  on  the 
list  of  freemen  for  the  city ;  that  the  notice  was  not  according  to  the 
form  in  the  schedule  to  the  6  &  7  Vict.  c.  18 ;  that  the  said  notice 
tended  to  mislead  the  said  Thomas  Feddon ;  and  that  the  said  John 
Sawyers  had  not  duly  exercised  the  power  conferred  upon  him  by  the 
statute  6  &  7  Vict.  c.  18. 

It  was  contended  on  behalf  of  the  said  John  Sawyers,  that  he  had 
duly  exercised  the  power  conferred  upon  him  by  law ;  that  the  notice 
was  sufficiently  accurate ;  that  the  voter  could  not  be  misled ;  and  that 
there  was  only  one  list  of  freemen,  viz.  the  list  of  freemen  entitled  to  vote 
in  the  election  of  members  for  the  city,  to  which  any  reasonable  person 
would  refer,  on  receiving  such  a  notice. 

The  revising-barrister  held  that  the  notice  was  sufficiently  accurate, 
and  that  the  said  John  Sawyers  had  duly  exercised  the  power  conferred 
upon  him  by  law:  and,  the  said  Thomas  Feddon  being  unable  to  sustain 
his  right  to  be  on  the  list  of  voters  for  the  city  of  Carlisle,  he  struck 
out  his  name  from  the  list. 

If  the  court  should  be  of  opinion  that  the  above  notice  of  objection 
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was  a  bad  notice,  the  names  of  Thomas  Feddon,  and  of  twentj-eight 
other  persons  whose  appeals  depend  upon  this  decision,  were  to  be 
restored  to  the  said  list. 

S.  Temphy  for  the  appellant. — The  revising-barrister  was  wrong  in 
holding  this  notice  of  objection  sufficient.  The  party  objected  to  has 
a  right  to  know  that  the  party  objecting  is  entitled  to  object.  The 
question  turns  upon  the  17th  section  of  the  6  &  7  Vict.  c.  18,  which 
enacts  that  « every  person  whose  name  shall  have  been  inserted 
*in  any  list  of  voters  for  any  city  or  borough,  may  object  to 
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any  other  person  as  not  having  been  entitled  on  the  last  day  of 


July  next  preceding  to  have  his  name  inserted  in  any  list  of  voters  for 
the  same  city  or  borough ;  and  every  person  so  objecting  shall,  on  or 
before  the  twenty-fifth  of  August  in  that  year,  give  or  cause  to  be  given 
a  notice,  according  to  the  form  numbered  10  in  the  said  schedule  B., 
or  to  the  like  effect,  to  the  overseers  who  shall  have  made  out  the  list 
in  which  the  name  of  the  person  so  objected  to  shall  have  been  inserted; 
or,  if  the  person  objected  to  shall  have  been  inserted  in  the  list  of  free- 
men of  any  city  or  borough,  except  the  city  of  London,  then  to  the 
town-clerk  of  such  city  or  borough ;  and  every  person  so  objecting  shall 
also  give  or  cause  to  be  left  at  the  place  of  abode  of  the  person  objected 
to  as  stated  in  the  said  list,  a  notice,  according  to  the  form  numbered 
11  in  the  said  schedule  B. ;  and  every  notice  of  objection  shall  be  signed 
by  the  person  objecting."  In  both  the  forms  referred  to,  the  party  is 
made  to  describe  himself  as  <<on  the  list  of  voters  for  the  parish  of 

."    The  objector  here,  to  bring  himself  within  the  act,  should 

have  described  himself  as  being  <<on  the  list  of  freemen  of  the  city  of 
Carlisle,  entitled  to  vote  in  the  election  of  members  for  the  said  city," 
and  not  as  he  has  done,  which  was  calculated  to  mislead  the  party  to 
whom  the  notice  was  addressed,  seeing  that  there  is  a  list  to  which  the 
description  more  appropriately  applies,  viz.,  the  freemen's  roll,  which 
is  kept  for  municipal  purposes.  [Jbrvis,  C.  J. — The  lOlst  section 
provides  «<  that  no  misnomer  or  inaccurate  description  of  any  person, 
place,  or  thing  named  or  described  in  any  schedule  to  this  act  annexed, 
or  in  any  list  or  register  of  voters,  or  in  any  notice  required  by  thia 
act,  shall  in  anywise  prevent  or  abridge  the  operation  of  this  act  with 
*6841  ^^^P^^^  ^^  ^^^^  person,  place,  or  thing,  provided  that  such  "^per* 
-^  son,  place,  or  thing  shall  be  so  denominated  in  such  schedule, 
list,  register,  or  notice,  as  to  be  commonly  understood."  Now,  would 
not  any  person,  looking  at  this  notice,  « commonly  understand"  that 
the  objector  meant  to  describe  himself  as  being  on  the  list  of  persons 
entitled  as  freemen  to  vote  in  the  election  of  members  for  the  city  of 
Carlisle?]  The  101st  section  does  not  obviate  the  objection.  The 
objector  is  bound  in  the  notice  to  show  that  he  is  a  person  who  is  in  a 
position  to  object :  it  is  not  to  be  left  to  conjecture.  Suppose  the 
objector's  name  was  John  Smith,  and  there  were  two  of  that  name, 
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one  of  whom  onlj  was  on  the  iist  of  persons  entitled  as  freemen  to  vote, 
the  other  being  on  the  municipal  list  only, — would  a  notice  in  this  form, 
signed  John  Smithy  be  a  good  notice  ?  Clearly  not.  We  must  look  at 
general  principles.  [Jbryis,  C.  J. — ^It  is  better  to  look  at  each  notice, 
to  see  if  it  is  calculated  to  mislead.  This  is  very  like  the  case  of  Lam- 
bert, app.,  The  Overseers  of  St.  Thomas,  New  Sarum,  resp.,  ant^,  p. 
642.]  It  may  be  that  some  who  are  on  the  freemen's  list,  are  disqua- 
lified from  being  on  the  list  of  freemen  entitled  to  vote  for  members, 
by  reason  of  their  having  received  charity.  In  Eidsforth,  app.,  Farrer, 
resp.,  4  C.  B.  9  (E.  C.  L.  R.  vol.  56),  1  Lutw.  Reg.  Cas.  517,  the 
objector  was  described,  in  a  notice  under  this  section,  as  <(R.  F.,  of,  &c., 
on  the  list  of  voters  for  the  borough  of  L."  It  appeared  that  the 
register  of  voters  for  the  borough  of  L.  consisted  of  four  separate  lists, 
viz.,  one  of  102.  householders  for  each  of  three  townships  comprised  in 
it,  and  one  of.  the  freemen  of  the  borough ;  and  that  the  objector's 
name  was  on  the  last-mentioned  list  only :  and  it  was  held,  that  he  was 
insufficiently  described  in  the  notice,  and  that  the  inaccuracy  of  descrip- 
tion was  not  cured  by  the  101st  section.  Wilde,  G.  J.,  there  says, — 
« Here,  the  notice  of  objection  states  the  name  and  place  of  abode 
*of  the  objector,  and  then  adds,  <on  the  list  of  voters  for  the  r«/»oc 
borough  of  Lancaster.'  Now,  in  one  sense,  all  the  lists  consti-  '- 
tttte  the  list  for  the  borough,  and  the  notice,  therefore,  is  by  no  means 
so  precise  as  the  statute  requires  it  to  be,  and  is  not  calculated  to  afibrd 
that  information  to  the  party  objected  to  which  it  was  intended  should 
be  supplied.  It  seems  to  me  that  the  notice  of  objection  was  insuffi- 
cient. If  that  be  so,  the  question  arises,  whether  it  was  competent 
for  the  revising-barrister  to  treat  the  omission  as  an  inaccuracy,  and 
to  hold  that  the  notice  of  objection  was  valid,  because  the  ^  list  of 
Toters'  mentioned  in  the  notice  was  such  as  was  <  commonly  understood' 
to  mean  the  list  of  freemen  of  the  borough.  There  is  nothing  in  the 
statement  of  facts  to  show  that,  <on  the  list  of  voters  for  the  borough' 
was  commonly  understood  to  mean  <on  the  list  of  freemen  entitled  to 
vote  for  the  borough :'  and,  since  the  barrister  is  not  empowered  to 
dispense  with  the  requiretnents  of  the  act,  I  think  he  was  not  at  liberty 
to  amend  the  notice  in  this  respect.  None  of  the  cases  which  have 
been  cited  at  all  break  in  upon  the  principle  on  which  I  ground  my 
opinion,  and  therefore  it  seems  to  me  that  the  decision  of  the  revising- 
barrister  was  wrong."  [Maulb,  J. — It  is  idle  to  talk  about  amending 
a  document  whose  only  function  is,  to  bring  the  party  served  before 
the  barrister.]  It  may  be  conceded  that  that  case  is  in  some  respects 
distinguishable  from  the  present :  but,  at  all  events,  it  is  an  authority 
to  show  that  the  party  objected  to. has  a  right  to  know  that  the  party 
objecting  has  the  right  to  set  him  in  motion,  to  put  him  to  the  expense 
of  proving  his  qualification.  [Jkrvib,  C.  J. — If  this  man  had  said  (<on 
the  list  of  freemen  voters  for  the  city  of  Carlisle,"  that  would  have 
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done,  would  it  not  ?]  Possibly  it  would.  The  notice,  as  framed,  is 
not  in  the  form  given  in  the  schedule;  nor  is  it  "to  the  like  effect;" 
*fiRfil  ^^'*'  *^^  ^^  ^^  ^  material  ingredient  in  the  right  to  object,  that 
-'  the  objector  shall  be  on  a  list  of  persons  entitled  to  vote,  tho 
allegation  is  a  material  one,  and  the  omission  of  it  prevents  the  notice 
from  being  such  a  one  as  the  statute  requires. 

Mellor^  for  the  respondent. — These  notices  have  been  held  to  be 
insufficient  where  the  objector  has  omitted  to  refer  to  the  particular 
list  to  which  his  objection  applies,  as  in  Wansey,  app.,  Perkins,  resp. 
(Quigley's  case),  7  M.  k  G.  127  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R, 
951,  1  Lutw.  Reg.  Gas.  235 ;  or  to  the  particular  list  in  which  his  name 
appears,  as  in  Tudball,  app..  The  Town  Clerk  of  Bristol,  resp.,  5  M.  & 
G.  575,  7  Scott  N.  R.  486,  1  Lutw.  Reg.  Gas.  7,  and  Eidsforth,  app., 
Farrer,  resp.,  4  G.  B.  9  (E.  G.  L.  R.  vol.  56),  1  Lutw.  Reg.  Gas.  517. 
But  those  cases,  when  closely  examined,  will  be  found  to  support  the 
validity  of  the  present  notice.  It  is  a  compliance  in  terms  with  the 
act ;  or,  if  not,  the  mistake  is  cured  by  the  101st  section.  The  forms 
given  do  not  require  the  party  to  adopt  the  entire  particularity  of  the 
heading  of  the  list.  The  party  objected  to  here  must  have  known  that 
it  was  not  "  the  freemen's  roll"  that  was  referred  to.  He  could  not 
possibly  have  been  misled.  [Maulb,  J. — Does  the  objector  allege  with 
sufficient  distinctness  that  he  has  the  statutable  qualification  to  make 
the  objection  ?]  It  is  submitted  that  he  does.  [Maule,  J. — Suppose 
the  party  fancied  that  his  being  on  the  freemen's  roll  entitled  him  ta 
object, — would  the  revising-barrister  visit  him  with  costs  ?  The  sub- 
stance of  s.  17  is,  that  the  right  of  the  objector  to  object  shall  be 
apparent  on  the  face  of  the  notice ;  which  right  consists  in  his  being  on 
a  list  of  voters.  Now,  the  thing  which  confers  the  right  to  object  is  not 
described  at  all  here.]  The  inaccuracy  is  cured  by  the  101st  section. 
«Afi7i  ^  notice  which  altogether  omits  the  "^description  of  the  objector 
^  cannot  be  sufficient ;  but  a  mere  inaccuracy  of  description,  so 
that  it  be  "commonly  understood,"  will  not  vitiate  the  notice.  In 
effect  and  in  substance  this  is  a  sufficient  compliance  with  the  statute ; 
and  therefore  the  revising-barrister's  decision  should  be  affirmed. 

Temphy  in  reply. — This  is  not  an  inaccuracy  of  description  such  as 
the  101st  section  was  intended  to  cure.  [Williams,  J. — Do  you  con- 
tend that  this  notice  would  not  have  been  understood  by  a  person  of 
ordinary  intelligence  ?]  This  case  does  not  depend  upon  whether  the 
party  may  or  may  not  have  been  misled:  but  it  is  submitted  that  tho 
appellant  was  entitled  to  see  that  the  party  objecting  had  a  right  to 
object,  before  he  was  bound  to  take  any  step  in  defence  of  his  vote. 

Cur.  adv,  vulL 

There  being  a  difference  of  opinion  amongst  the  learned  judges,  the^ 
now  proceeded  to  deliver  their  judgments  seriatim. 

Jervis,  G.  J. — In  this  case,  the  court,  in  consequence  of  a  want  of 
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unanimityy  took  further  time  for  deliberation.  The  same  differoDce  of 
opinion  still  existing,  we  will  proceed  to  state  our  several  views  of  the 
question  which  has  been  argued  before  us.  I  think  the  result  at  which 
the  revising-barrister  arrived  was  the  correct  one,  that  the  notice  of 
objection  was  sufficient,  and  consequently  that  this  appeal  must  bo 
dismissed. 

The  question  arises  upon  the  sufficiency  of  the  notice  of  objection  to 
the  name  of  Thomas  Feddon  being  retained  on  the  list  of  voters  for 
the  city  of  Carlisle.  By  the  17th  section  of  the  6  &  7  Vict.  c.  18,  no 
^person  has  a  right  to  object  to  another  person  as  not  being  en-  r^c/^on 
titled  to  have  his  name  inserted  in  any  list  of  voters  unless  he  ^ 
has  given  a  notice  in  the  form,  or  to  the  effect,  set  out  in  the  schedule 
there  referred  to.  The  form  given  shows  to  a  certain  extent  what  it 
is  that  is  required  under  that  section ;  but  that  form  is  not  applicable 
to  the  case  where  the  objector  has  the  right  of  voting  as  a  freeman, 
but  where  his  right  consists  in  his  being  a  householder.  The  question, 
therefore,  is,  what  is  the  proper  construction  of  the  section  itself.  The 
101st  section,  I  think,  affords  some  light :  it  enacts  « that  no  misnomer 
or  inaccurate  description  of  any  person,  place,  or  thing  named  or 
described  in  any  schedule  to  this  act  annexed,  or  in  any  list  or  register 
of  voters,  or  in  any  notice  required  by  this  act,  shall  in  any  wise 
prevent  or  abridge  the  operation  of  this  act  with  respect  to  such  person, 
place,  or  thing,  provided  that  such  person,  place,  or  thing  shall  be  so 
denominated  in  such  schedule,  list,  register,  or  notice,  as  to  be  commonly 
understood."  I  think  the  fair  meaning  of  that  section  is,  that,  in  deal- 
ing with  these  notices,  we  are  not  to  put  a  mere  technical  and  critical 
construction  upon  them,  but  to  look  at  them  as  persons  of  plain  common 
sense  would  read  them  :  and,  if  we  see  that  the  objector  in  his  notice  so 
describes  himself  as  that  any  man  of  ordinary  intelligence  may  under* 
stand  what  he  means,  the  notice  is  a  sufficient  compliance  with  the  act. 
It  appears  that,  in  the  city  of  Carlisle,  there  are  two  classes  of  lists  to 
which  it  is  necessary  for  this  purpose  to  refer,^ — one,  a  list  of  the  free- 
men of  the  city  entitled  to  vote  in  the  election  of  members, — the  other, 
the  list  of  householders  made  out  by  the  overseers  of  the  several  town- 
ships, in  which  case  it  is  necessary  to  state  in  which  parish  the  respec- 
tive voters  are  householders.  But  the  same  necessity  which  applies  to 
these  last,  does  not  apply  to  the  list  of  freemen,  which  is  made 
*out  by  the  town-clerk.  Regard  being  had  to  the  subject-matter  1-4,^00 
of  this  notice,  which  applies  exclusively  to  the  exercise  of  the  *- 
parliamentary  franchise,  I  think  any  person  of  ordinary  intelligence 
upon  looking  at  it  would  see  that  the  objector  meant  to  describe  him- 
self as  upon  the  list  of  freemen  entitled  to  vote  in  the  election  of 
members  for  the  city  of  Carlisle.  Upon  that  short  ground, — taking 
a  fair  and  liberal  view  of  the  matter,  I  cannot  come  to  any  other  con- 
clusion than  that  this  notice  is  so  framed  as  to  be  commonly  understood 
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to  impart  all  the  information  which  the  17th  section  intended  it  should 
convey. 

I  quite  agree,  that,  if  we  were  to  look  at  the  instrument  critically 
and  technically,  we  must  see  that  it  is  quite  consistent  with  the  objector's 
name  being  on  «the  freeman's  roll"  only,  for  the  purpose  of  exercising 
municipal  rights.  But,  when  we  consider  that  this  notice  has  reference 
only  to  the  right  to  the  exercise  of  the  parliamentary  franchise,  I  think 
we  cannot  fairly  understand  it  in  any  other  sense  than  that  which  will 
make  it  a  valid  notice  for  that  purpose.  It  was  urged  by  Mr.  Temple 
that  this  construction  would  impose  upon  the  voter  the  necessity  of 
making  inquiry,  in  order  to  ascertain  whether  or  not  he  was  bound  to 
defend  his  vote.  That  objection  was  pressed  in  Quigley's  case,  but  the 
court  attached  no  importance  to  it,  and  said  that  it  was  not  unreasonable 
that  the  party  should  make  some  inquiry.  If  there  were  any  ambiguity 
here,  I  think  it  would  be  putting  the  voter  to  no  very  unreasonable 
amount  of  trouble,  to  hold  that  he  should  have  looked  at  the  list  of 
freemen  entitled  to  vote  for  the  city,  to  see  if  the  objector's  name  was 
there.  At  the  same  time,  I  must  say  that  I  think  no  such  inquiry 
would  be  necessary  in  this  case ;  for,  I  think  no  person  reading  this  in 
the  fair  and  liberal  spirit  in  which  these  notices  should  be  read,  could 
*RQ01  ''^^^^^^''^^y  doubt  that  the  '^'objector  meant  to  describe  himself 
-*  as  being  on  that  list.  For  these  reasons,  I  think  the  notice  was 
su£Scient,  and  that  the  appeal  against  the  decision  of  the  revising-bar- 
rister  should  be  disallowed. 

Mauls,  J. — I  regret  that  I  am  unable  to  arrive  at  the  conclusion  at 
which  the  Lord  Chief  Justice  has  come.  It  appears  to  me  that  the 
notice  of  objection  in  this  case  is  not  sufficient.  The  17th  section  of 
the  6  &  7  Vict.  c.  18,  confers  the  power  of  objecting  to  a  voter's  right 
to  be  upon  the  register,  upon  persons  who  are  themselves  upon  the  list 
of  voters.  It  is  upon  such  persons,  and  such  only,  that  is  conferred 
the  right  of  putting  a  voter  upon  proof  of  his  title  to  vote.  Thia 
right  is  annexed,  by  force  of  the  statute,  not  to  persons  to  whom  it  is 
naturally  incident,  but  to  persons  to  whom  the  legislature  has  thought 
fit  to  give  it.  Such  persons  are  by  s.  17  required  to  give  a  notice 
in  the  form  or  to  the  effect  pointed  out  in  the  schedule.  The  form  of 
notice  given  in  the  schedule,  after  the  name  and  place  of  abode  of  the 
objector,  has  these  words, — «  On  the  list  of  voters  for  the  parish  of 

."     These  words  show  that  the  form  is  given  merely  by  way  of 

example, — to  intimate  that  the  party  is  to  point  out  that  he  is  on 
some  list  of  voters  for  the  city  or  borough,  and  to  point  out  on  what 
particular  list.  There  is  no  controversy  as  to  the  form  being  appli- 
cable strictly  to  householder  voters  only,  and  not  to  freemen :  it  is 
admitted, — and  in  this  I  believe  the  whole  court  are  agreed, — that 
the  objector  ought  to  declare  himself  to  be  upon  the  list  of  freemen 
voters  for  the  city.    The  notice  should  have  given  an  intimation  that 
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the  objector  is  upon  the  list  of  freemen  entitled  as  such  to  vote  in  the 
election  of  members  to  serre  in  parliament.  What  the  party  does 
say,  is,  that  he  is  on  « the  list  of  freemen  for  the  city,"  not  in  terms 
*that  he  is  on  the  list  of  freemen  entitled  to  vote  for  the  city.  r^y«Q^ 
The  question  is,  whether  the  notice  does  in  substance  and  effect  '- 
inform  the  person  to  whom  it  is  addressed,  that  the  person  sending  it 
is  upon  the  list  of  freemen  entitled  to  vote.  Taken  alone,  and  without 
any  context  or  occasion  to  show  to  what  it  has  reference, — which  I 
conceive  to  be  the  proper  way  to  read  the  notice, — ^it  does  not  compre- 
hend any  assertion  of  the  objector's  being  on  the  list  of  persons  entitled 
as  freemen  to  vote  in  the  election  of  members  for  the  city.  But  it  is 
said,  that,  taking  into  consideration  the  surrounding  circumstances,  and 
taking  into  consideration  the  rule  of  construction  afforded  by  the  101st 
section,  the  language  here  used, — <<on  the  list  of  freemen  for  the  city 
of  Carlisle,"  does  contain  implicitly  an  assertion  that  the  objector  is 
on  the  list  of  persons  entitled  to  vote  for  the  city,  in  respect  of  their 
being  freemen  thereof.  That  there  mat/  be  a  list  of  freemen  who  are 
not  entitled  to  vote,  is  not,  and  cannot,  be  denied.  The  only  question, 
tl^en,  is,  are  the  grounds  suggested  for  putting  upon  the  words  used  a 
construction  which  does  not  properly  belong  to  them,  such  as  ought  to 
be  allowed  to  prevail  ?  The  revising-barrister  seems  to  have  relied  a 
good  deal  upon  certain  particular  facts  and  circumstances  relating  to 
the  city,  which  he  has  set  out, — that  there  are  certain  lists  there  made 
out  intituled  in  the  way  he  describes.  But  I  db  not  think  those  cir- 
cumstances can  legitimately  be  taken  into  consideration,  or,  if  they 
could,  ought  not  I  think  to  influence  the  decision  to  which  he  has  come. 
There  is  nothing  that  is  at  all  doubtful  or  ambiguous  in  the  words  which 
are  used :  they  import  a  clear,  plain,  and  intelligible  assertion  that  the 
party  is  on  the  list  of  freemen  for  the  city.  Now,  I  do  not  think  that 
those  plain  and  unequivocal  words  can  be  construed  to  mean  the  list  of 
freemen  entitled  to  vote  in  the  election  of  members  '*'for  the  city,  r^/^oo 
by  reason  of  the  existence  of  the  extrinsic  fact  that  there  does  '- 
exist  a  list  containing  some  of  the  freemen  only.  If  that  rule  of  con- 
struction be  carried  out,  it  would  in  all  cases  restrain  words,  however 
genera),  to  the  particularity  which  might  be  necessary  to  suit  the  occa- 
sion. It  seems  to  me  that  an  occasion  cannot  be  called  in  aid  to  restrict 
words  which  in  themselves  admit  of  no  doubt  in  the  mind  of  a  person 
ordinarily  versed  in  the  English  language.  Reading  this  notice  in  a 
plain,  common-sense  way,  no  one  could  say  that  this  person  affects  to 
describe  himself  as  being  on  a  list  of  voters  for  the  city. 

But  it  is  said  that  the  construction  contended  for  on  the  part  of  the 
respondent,  is  aided  by  the  101st  section,  which  provides  <<  that  no  mis- 
nomer or  inaccurate  description  of  any  person,  place,  or  thing,  named, 
or  described  in  any  schedule  to  this  act  annexed,  or  in  any  list  or  regis- 
ter of  voters,  or  in  any  notice  required  by  this  act,  shall  in  anywise 
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prevent  or  abridge  the  operation  of  this  act  with  respect  to  such  per- 
son, place,  or  thing,  provided  that  such  person,  place,  or  thing  shall  be 
so  denominated  in  such  schedule,  list,  register,  or  notice,  as  to  be  com- 
monly understood;"  and  that  we  must  look  at  the  matter  as  a  man  of 
plain  common  sense  would  look  at  it,  and  not  technically  or  critically. 
Nobody  suggests  that  the  words  used  here  are  to  be  looked  at  techni- 
cally. I  do  not  regard  them  as  words  of  art ;  but  I  take  them  at  large, 
and  without  any  rule  of  construction  save  such  as  any  man  of  plain 
common  sense  would  apply  to  them.  As  to  dealing  with  them  crUieaUyj 
that  I  think  we  are  bound  to  do.  Dealing  with  words  critically,  means, 
applying  one's  mental  powers  to  them,  in  order  to  give  them  their  pro- 
per signification.  The  Lord  Chief  Justice  himself  has  been  applying 
♦BQ^l  ^®^y  acute  powers  of  criticism,  to  *show  that  the  construction  he 

-*  puts  upon  this  notice  is  the  correct  one.  He  says,  in  effect,  that 
there  is  a  certain  section  of  the  act  of  parliament  which  enables  him 
to  give  the  words  used  by  the  objector  a  sense  which  otherwise  he  could 
not  give  to  them.  I  do  not  think  that  section  enables  us  to  give  the 
words  the  sense  he  imputes  to  them.  I  apprehend  that  section  to  mean 
that,  if  a  document  such  as  is  there  referred  to,  contains  a  substantial 
statement  of  anything  which  it  is  required  to  contain,  the  circumstance 
of  the  language  in  which  it  is  expressed  not  being  perfectly  apt  and 
accurate,  shall  not  be  taken  advantage  of  to  defeat  the  intention  of  the 
party, — the  inaccuracy  may  be  got  over,  provided  the  thing  may  be 
commonly  understood.  Does  thtit  rule  apply  to  the  present  case  ?  Cer- 
tainly not.  There  is  no  ambiguity,  no  obscurity,  no  difficulty  in  the 
language  here  used.  The  objector  affirms  that  he  is  on  the  list  of  free^ 
men  for  the  city  of  Carlisle.  There  is  nothing  inaccurate  in  that. 
There  may  be,  and  in  fact  there  is,  such  a  list.  The  party  may  have 
some  purpose  in  view  in  affirming  that.  But,  whatever  his  object  may 
be,  that  is  what  he  says. 

If  the  expression  had  been  used  upon  an  occasion  when  it  would 
suffice  to  state  that  the  party  was  on  the  list  of  freemen,  but  would 
not  suffice  to  state  that  he  was  on  the  list  of  freemen  entitled  to  vote 
in  the  election  of  members,  nobody  could  doubt  that  it  must  mean  the 
former  and  not  the  latter.  I  think  the  document  must  not  be  con- 
strued with  relation  to  the  occasion :  if  such  is  to  be  the  rule  of  con- 
struction, it  is  difficult  to  say  where  it  would  stop.  This  is  a  notice 
given  to  a  person  who  is  on  the  list  of  voters.  Then,  it  seems,  people 
are  to  be  taken  to  know  that  persons  objecting  must  be  on  a  list  of 
freemen  entitled  to  vote ;  and  therefore,  when  a  party  says  he  is  on 
*Md^  ^^^  '^^^  ^^  freemen,  he  is  to  be  taken  to  '^'mean  that  he  is  on  the 

^  list  of  persons  who,  being  freemen,  are  entitled  to  vote.  I  can- 
not think  that  that  is  the  proper  way  to  deal  with  the  notice.  The 
statute  says  that  the  person  who  has  the  right  to  object  shall  belong 
to  a  particular  class,  and  that  he  shall  affirm  in  his  notice  that  he 
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belongs  to  that  class.  It  is  false  criticism  to  say  that  jou  may  restrict 
the  meaning  of  words  to  the  occasion.  If  that  were  so,  I  do  not  see 
why  the  notice  should  not  simply  say,  <<on  the  list."  If  the  101st 
section  is  to  be  prayed  in  aid,  it  would  be  enough,  I  suppose,  to  say, 
«  on  the  list  for  the  parish,"  or  «  of  the  parish."  That  would  be  alto- 
gether evading  the  positive  exigency  of  the  legislature,  adopted,  as  I 
think,  for  very  good  reasons.  If  words  be  used  on  an  occasion  when 
they  cannot  have  any  meaning  at  all  unless  they  are  restricted  to  the 
occasion,  then  it  may  be  lawful  and  proper  so  to  restrict  them.  But  there 
is  no  necessity  for  doing  so  here.  Suppose  this  man  had  said,  <<  I  am 
an  inhabitant  of  the  city  of  Carlisle,"  could  it  be  contended  that  he 
meant  anything  more  or  anything  less  ?  To  say  that  you  are  to  elect 
that  which  is  not  the  plain  natural  construction  of  the  words  used,  for 
the  purpose  of  making  a  document  operate  in  a  particular  way,  is  going 
much  further  than  is  warranted  by  any  just  rule  of  construction.  No 
inconvenience  or  inconsistency  can  arise  in  the  present  case  from  giving 
to  the  words  used  their  plain,  natural,  common-sense  meaning.  So 
construing  them,  they  affirm  of  the  objector  that  he  is  on  the  list  of 
freemen  for  the  city  of  Carlisle,  not  on  the  list  of  freemen  entitled  to 
vote  in  the  election  of  members  for  the  city ;  and  that  does  not  make 
that  affirmation  which  is  of  the  essence  of  the  notice. 

For  these  reasons  I  think  the  notice  of  objection  was  insufficient, 
and  therefore  that  the  decision  of  the  revisipg-barrister  was  wrong. 

♦Williams,  J. — I  concur  with  my  Lord  Chief  Justice  in  think-  r^^q^ 
ing  that  the  revising-barrister  was  right  in  holding  ihis  notice  '- 
of  objection  to  be  sufficient.  Having  regard  to  the  subject-matter  of 
the  notice,  and  to  the  occasion  of  giving  it,  nobody  could  understand 
this  description  of  the  objector  otherwise  than  as  referring  to  the  list 
of  freemen  of  the  city  entitled  to  vote  in  the  election  of  members  for 
the  city.    It  is  a  misdescription  or  inaccuracy  which  is  cured  by  s.  101. 

Talfourd,  J. — I  agree  with  my  Lord  and  my  Brother  Williams  in 
thinking  that  the  revising-barrister  was  right  in  holding  this  notice  to 
be  sufficient.  It  is  not  to  be  assumed  that  the  objector  is  to  state  his 
title.  The  17th  section  of  the  6  &  7  Vict.  c.  18,  says  he  shall  have  the 
title,  and  shall  give  the  notice.  By  giving  the  notice,  he  must  be  taken 
to  affirm  the  fact  that  he  is  entitled  to  give  notice.  The  notice  in  terms 
requires  him  to  state  the  particular  list  within  the  ambit  of  the  city  or 
borough,  in  which  his  name  is  to  be  found.  The  form  given  in  the 
schedule  is  not  strictly  applicable  to  the  present  case.  If  the  objector 
was  on  a  householders'  list,  he  must  describe  himself  as  on  the  list  for 
the  particular  parish.  But,  being  on  the  list  applicable  to  freemen 
voters,  he  cannot  strictly  comply  with  the  form.  He  must,  however, 
affirm  that  he  is  on  some  list  of  persons  entitled  to  vote.  If  there  had 
been  no  other  list  of  freemen  here  than  the  list  published  by  the  town* 
clerk,  of  freemen  entitled  to  vote  in  the  election  of  members  for  the 
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city,  there  could  have  been  no  doubt.  The  ambiguity  is  introduced  by 
the  statement  in  the  case  that  there  is  another  list.  If  so,  the  case  is 
similar  to  that  of  Lambert,  app.,  The  Overseers  of  St.  Thomas,  New 
Sarum,  resp.,  ant%,  p.  642.  The  other  list  is  found  not  to  be  commonly 
called  the  list  of  freemen,  but  "the  freemen's  roll,"  or  ♦"bur- 
gess-list." It  seems  to  me  that  the  words  here,  "  on  the  list  of 
freemen  for  the  city  of  Carlisle,"  must  be  commonly  understood  to  point 
to  the  list  of  persons  entitled  to  vote  as  freemen  of  the  city ;  and  that, 
in  construing  the  notice,  we  may  fairly  take  into  consideration  the 
extrinsic  circumstances  which  may  assist  us  in  arriving  at  the  true 
meaning.  It  would  be  idle  for  the  party  on  such  an  occasion  to  describe 
himself  as  on  the  municipal  list  only. 

Decision  affirmed,  without  costs. 
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The  Judges  who  usually  sat  in  banc  in  this  Term  were : 

Jervis,  C.  J.  Williams,  J. 

Maule,  J.  Talfourd,  J. 


ARNELL(a)  v.  THE  LONDON  AND  NORTH-WESTERN 
RAILWAY  COMPANY.    Nov.  16. 

By  m  local  paviog  aot»  41  G.  3,  e.  exxzi.  i.  37,  the  eommiiBlonen  were  to  rate  all  "honsee,  iliopsy 
warehoiiMi,  ooaoh-honseay  itablefly  eellaniy  yanlte,  huilding§,  and  tenements :"  and  8.  40  pro- 
vided thai  the  ratei  "  upon  or  in  reapect  of  any  chapel,  meeiing-hoiuey  hoepital,  school,  or 
other  public  huilding,  or  any  waU,  garden,  yard,  or  void  «pace  of  ground,  shoold  be  ascer- 
tained according  to  the  number  of  sqoare  yards  of  parement  pared,  ilc,  onder  the  act  belong- 
ing to  sneh  chapel,  ike.,  measuring  the  same  from  sneh  chapel,  ik.,  to  the  middle  of  the  street, 
Ac.,  on  which  the  same  should  respectiTely  abnt,  Sto, ;  bat  so,  ncTcrtheless,  as  that  no  fate 
or  assessment  should  by  rirtae  of  that  act  be  laid  upon,  or  collected  or  reoeiTcd  for  or  in 
respect  of,  any  wall,  garden,  yard,  or  void  fpaee  of  ground,  unless  the  space  should  a6«C  upom 
or  front  some  street,  Ste,,  to  be  payed." 

The  S6th  section  of  the  43  G.  8,  c.  cxzzix.,  which  was  substituted  for  the  87th  section  of  the 
former  act,  provided  that  the  rates  should  be  assessed  "upon  aU  and  eveiy  person  and  persona 
who  should  inhabit,  hold,  occupy,  itc,  any  house,  itc,  building,  or  tenement,  in  any  of  the 
said  streets,  Ae.,  according  to  the  yearly  rent  or  value  of  such  houses,"  Ac 

And  by  the  80th  section  of  the  general  metropolitan  paving  act,  67  G.  8,  c  zziz.,  the  oommis- 

(a)  The  plaintiif  was  described  as  ''clerk  to  the  commissioners  for  executing  the  powers  of 
eertain  acts  of  parliament  made  and  passed  in  the  41  st  year  of  the  reign  of  His  late  Ifi^esly 
King  Ckorge  the  Third,  c.  cxxxL,  intituled  'An  act  for  forming,  paving,  cleansing,  lighting, 
watching,  watering,  and  otherwise  improving  and  keeping  in  repair  the  streets,  squares,  and 
other  public  passages  and  places  which  are  and  shaU  be  made  upon  eertain  pieoes  or  plots  of 
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rionen  are  to  ueeM  "any  cathedra],  eollegiate,  or  oUier  ehoreh  or  ofanrcheB,  paroehial  or  ofh«r 
ehapels,  meeting-boiuee,  pUoea  for  religioiu  worehipy  hoepitale,  pablie  lohool^  aad  all  other 
public  huUding;"  Ac,  at  a  given  rate  for  ereij  aqsare  yard  of  the  foot,  carriageway,  and 
other  paremente  contained  in  one-half  of  the  entire  width  of  the  street,  Ac,  u  shall  lay  before 
or  at  Uie  sides  or  resr  of,  or  abnt  npon  or  adjoin  to,  saeh  eathedraU  collegiate,  or  other  ehoreh 
or  oharches,  AOi,  or  before,  npon,  or  to  the  areas  or  ground  in  ttoni  of,  or  surrounding,  or 
belonging  to  the  same,  Ac;  and  al^  to  rate  and  assess  "all  and  every  the  ehnrehyards, 
cemeteries,  or  other  bnxying  places,  dead  toaUt,  and  void  €paen  of  grommd,  within  such  paro- 
chial or  other  district,  and  which  are  not  charged  to.  snch  rate  or  assessment  in  req>ect  of  any 
messuage  or  other  building  whereunto  they  may  be  appurtenant,  at  a  rate  not  exceeding  Ic. 
for  every  square  yard  of  the  foot  and  carriageway  and  other  pavements  contained  in  one-half 
of  the  entire  width  of  as  much  of  any  and  every  such  street  or  public  place  as  shall  or  may 
lay  before  or  at  the  sides  or  rear  of,  or  abut  upon  or  adjoin  to,  such  churchyards,  cemeteries 
or  other  burying  places,  dead  wall;  and  void  §paee9  of  ground,"  Ac. 

The  London  and  Birmingham  Railway  Company,  by  one  of  their  acts  (5  A  6  W.  4,  c  IvL,  s.  hS% 
were  required  to  build,  and  for  ever  thereafter  keep  in  repair,  a  bridge  over  their  railway,  wiUi 
a  brick  wall  at  each  side  thereof,  at  a  spot  where  their  railway  intersected  a  public  street  or 
road  which  was  paved  and  repaired  under  the  local  acts.  The  land  upon  which  that  part  of 
the  railway  was  constructed,  and  the  bridge  erected,  was  oonveyed  to  the  company  in  fee  by 
the  former  owner,  with  a  reservation  of  "  the  use  and  enjoyment  of  the  bridge."  The  surface 
of  the  bridge  was  paved  by  the  local  commissioners: — 

Held,  that  the  company  were  liable  to  be  assessed  under  the  above  acts ;  for,  that,  although  tha 
bridge  was  not  a  "  public  building,"  within  the  meaning  of  the  57  G.  3,  c.  xziz.,  s.  30,  the 
company  were  rateable  in  respect  of  the  eide  noalU,  under  the  description  of  "dead  walls,"  or, 
— ^per  Jervis^  0.  J., — aa  the  owners  and  oceupien  of  "void  apaees  of  ground  " abutting  on  tha 
road. 

And,  gemble,  per  Maule,  J.,  and  Talfourd,  J.,  that  the  fence-walU  came  within  the  description 
of  "  public  buildings"  in  the  57  G.  3,  c  zxiz.,  s.  80,  being  erected  under  the  provisions  of  an 
act  of  parliament,  and  for  the  benefit  of  the  public 

This  was  an  action  of  debt  tried  at  the  sittings  in  Middlesex  aft^r 
^nqo-i  Michaelmas  Term,  1848,  when  a  verdict,  '^'by  consent,  was  found 
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for  the  plaintiff,  for  79Z.  14s.  lOd,  debt,  and  Is.  damages,  sub- 


ject to  the  opinion  of  the  court  on  the  following  case : — 
^'fiQQI  ^^h®  plaintiff  is  the  clerk  to  the  commissioners  of  the  South- 
•J  ampton  paving  trust,  who  are  appointed  under  the  authority  of, 
and  for  the  purpose  of  carrying  into  execution,  the  several  paving  and 
lighting  acts,  commonly  called  the  Southampton  paving-acts,  St.  Pan- 
eras,  and  the  Metropolitan  paving-act,  and  who,  acting  under  them, 
sues  as  nominal  plaintiff  under  the  authority  of  the  said  acts, — which 
acts  were  to  be  referred  to  as  part  of  the  case. 

The  defendants  are  The  London  and  North- Western  Railway  Corn- 
ground  in  the  parish  of  St  Pancras,  in  the  county  of  Middlesex,  belonging  to  the  Right  Hon. 
Ann,  Dowager  Baroness  Southampton,'  and  in  the  43d  year  of  the  reign  of  His  said  late  M^esty 
King  Geoige  the  Third,  c  oxxxix.,  intituled  'An  act  to  enlarge  the  powers  of,  and  explain  and 
amend,  an  act  made  in  the  4l8t  year  of  the  reign  of  His  then  present  Majesty,  intituled,  Ac, 
and  for  including  therein  ceitain  other  small  plots  of  ground  in  the  said  parish  therein  described,' 
and  in  the  5Sd  year  of  the  reign  of  His  said  late  Mi^esty  King  Qeoige  the  Third,  c.  Izxiv.,  iali- 
tulod  'An  act  for  altering  and  enlarging  the  powers  of  two  acts  of  His  then  present  Majesty,  for 
paving,  repairing,  cleansing,  lighting,  watering,  and  watching  such  part  of  the  parifh  of  SL 
Paaeraa,  in  the  county  of  Middlesex,  as  lies  on  the  west  side  of  Tottenham  Court  Road,'  and  in 
the  65th  year  of  the  reign  of  His  said  late  Mi^esly,  King  Qeorge  the  Third,  c  xxv.,  intituled 
'An  act  for  amending  two  acts  of  His  then  present  Mi^esty,  for  improving  certain  plots  of 
gnmnd  belonging  to  the  Right  Hon.  Ann,  Dowager  Baroness  Southampton,  and  other  persons, 
in  the  parish  of  8t.  Pancras,  in  the  county  of  Middlesex,'  and  in  the  4th  and  6th  years  of  th« 
reign  of  Her  present  Majesty,  Queen  Victoria,  c  Ixv.,  intituled  '  An  aet  to  alter,  amend,  and 
enlarge  some  of  che  powers  and  provisions  of  the  acts  for  paving  and  otherwise  improving  oer* 
tain  streets  in  the  parish  of  St  Pancras,  in  the  county  of  Middlesex.' " 
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panj)  who  are  incorporated  by  the  9  &  10  Vict.  c.  cciv.,  which,  together 
with  the  former  acts  relating  to  the  London  and  Birmingham  Railwa^ 
Company,  were  also  to  be  referred  to  as  part  of  the  case. 

The  action  was  brought  to  recover  the  amount  of  nine  several  rates 
made  by  the  commissioners.  The  first  seven  of  these  rates  were  made 
upon  the  London  and  Birmingham  Railway  Company,  who,  the  commis- 
sioners  alleged,  were,  at  the  time  of  the  making  of  those  rates,  owners 
of  the  property  in  respect  of  which  the  rates  were  imposed.  Between 
the  time  of  the  making  of  the  seventh  and  the  time  of  making  the 
eighth  rate,  the  last-mentioned  company  was  amalgamated  by  act  of 
parliament  with  the  Grand  Junction  Railway  Company  and  the  Man- 
chester and  Birmingham  Railway  Company ;  and  the  three  were  dis- 
solved, and  incorporated  '*'by  the  name  of  the  London  and  North-  r^^irn/k 
Western  Railway  Company,  who  are  the  defendants  in  this  ^ 
action.  By  the  act  consolidating  the  companies  (9  k  10  Vict.  c.  cciv.), 
it  was  enacted  that  all  moneys  which,  before  the  passing  of  the  act, 
were  due  and  owing  by,  or  recoverable  from,  either  of  the  dissolved 
companies,  should  be  paid  by  the  company  thereby  incorporated, — s.  1. 

The  declaration  contained  nine  counts,  being  for  the  nine  several 
rates  for  which  the  plaintiff,  as  clerk  to  the  said  commissioners,  sued. 
The  first  and  second  counts  respectively  stated  that  the  company  were 
indebted  to  the  plaintiff  in  14tL  9«.  lid.  for  a  rate  made  by  the  com- 
missioners under  the  authority  of  the  acts  of  parliament  before  referred 
to.  The  remabing  seven  stated  the  amount  due  for  the  rate  respect- 
ively at  11.  5s.  Each  count  was  for  a  distinct  rate  imposed  upon  the 
company, — ^the  first  two  for  the  period  of  a  year,  the  remaining  seven 
for  the  period  of  half  a  year. 

The  defendants  pleaded  never  indebted ;  upon  which  issue  was  joined* 

The  rates  declared  on  extended  from  the  24th  of  June,  1842,  to  the 
Ist  of  January,  1848,  and  were  made  at  the  rate  of  Id.  per  square 
yard  upon  218  square  yards  of  the  foot  and  carriageway  pavement 
contained  in  the  whole  of  the  surface  of  the  Crescent  Place  Bridge^ 
and  upon  284  square  yards  of  the  foot  and  carriage  pavement  contained 
in  the  whole  of  the  surface  of  the  Stanhope  Place  Bridge,  hereinafter 
mentioned. 

The  following  are  extracts  from  one  of  the  rates,  and  which  were  to 
be  taken  as  applicable  to  the  others : — 

'<Tho  London  and  Birmingham  Railway  Company,  for  Crescent  Place  Bridge  (and  dea«I 

wmliB). 

Currant  Rati. 
£    9.  d. 
"For  213  sqaare  yards  of  the  parement  of  the  foot  and  earriftgewayiy  at  Z^ 
per  aqoare  yaM, — to  be  paid  by  the  London  and  Birmingham  Railway  Company    .       Z    2    % 

•**  Ditto,  for  SUahope  Plaee  Bridge  (and  dead  walls). 
*7011      "  For  284  square  yards  of  the  pavement  of  the  foot  and  carriageways, 
at  3|cf.  per  square  yard,— to  be  paid  by  the  London  and  Birmingham  Rail- 
Yiy  Company 4    2  10* 
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The  words  <<  and  dead  walls"  were  not  inserted  in  the  rates  until  the 
1st  of  July,  1846. 

The  regulations  contained  in  the  general  acts  of  parliament  relating 
to  the  making  of  the  rates,  were  duly  complied  with.  The  buildings 
in  respect  of  which  the  rates  the  subject  of  this  action  are  imposed,  are 
two  bridges,  which  are  not  charged  to  the  rates  in  respect  of  any 
messuage,  house,  or  other  building  to  which  they  may  be  appurtenant, 
called  respectively  Crescent  Place  Bridge  and  Stanhope  Place  Bridge, 
which  were. built  by  the  railway  company,  extending  over  and  across 
the  line  of  their  railway,  in  pursuance  of  the  55th  section  of  the  5  &  6 
W.  4,  c.  Ivi.,  which  enacts  <<  that  the  said  company  shall,  at  their  like 
costs,  within  the  period  last  aforesaid  (two  years,  s.  54),  make,  and  for 
ever  thereafter  keep  in  <  repair,'  a  brick  bridge  of  80  feet  wide,  over  the 
line  of  the  intended  railway,  in  Crescent  Place,  with  proper  slopes,  with 
a  brick  wall,  coped  with  stone,  at  each  end  thereof  at  the  height  of  six 
feet ;  and  also  at  their  like  costs  and  charges,  within  the  time  last  afore- 
said, erect,  and  for  ever  thereafter  keep  in  repair,  a  substantial  brick 
wall  of  the  height  of  six  feet,  connecting  each  side  of  the  said  bridgo 
with  the  crown  land ;  and  also,  at  their  like  costs  and  charges,  within 
the  time  last  aforesaid,  make,  and  for  ever  thereafter  keep  in  repair,  a 
covered  line  or  tunnel,  with  proper  slopes,  to  and  over  the  same,  from 
the  south-west  corner  of  Stanhope  Place,  continuing  over  the  railway 
across  Stanhope  Street,  in  a  north-westerly  direction  240  feet,  leaving 
the  line  of  Stanhope  Street  uninterrupted,  with  an  easy  access  to  Stan- 
hope Place,  each  side  of  such  bridge  to  be  defended  with  a  brick  wall 
"^coped  with  stone,  of  the  height  of  six  feet  at  the  least." 


*702] 


The  Crescent  Place  Bridge  was  accordingly  erected  in  pursu- 


ance of  the  above  section ;  but  instead  of  the  tunnel  therein  mentioned, 
the  Stanhope  Place  Bridge  (the  other  bridge  in  question)  was  erected 
by  the  company.  The  directions  of  the  act  were  in  all  other  respects 
complied  with.  The  bridges  are  locally  within  the  jurisdiction  of  the 
paving  commissioners. 

The  ground  under  the  two  bridges  in  question,  at  the  time  of  the 
making  of  these  rates,  formed,  and  still  forms,  part  of  the  main  line  of 
the  defendants'  railway,  communicating  with  the  Euston  Station ;  and 
such  ground  over  which  the  bridges  are  constructed,  was  purchased, 
with  the  ground,  by  the  London  and  Birmingham  Railway  Company, 
from  Lord  Southampton  and  others,  and  was  conveyed  to  them  by  deed 
of  the  4th  of  January,  1839,  in  fee.  The  use  and  enjoyment  of  the 
said  two  bridges  was  reserved  out  of  the  said  conveyance,  (a)    [A 

(a)  The  reservation  was  as  follows : — "  Except  And  always  resenred  ont  of  the  conTeyai&oa 
hereby  made  the  free  and  nnintemipted  use  and  enjoyment,  for  garden  or  nursery  groand,  or 
public  or  private  roads  or  ways,  or  any  other  purpose  not  prohibited  by  either  of  the  s^d  AOti 
of  parliament  (the  London  and  Birmingham  Railway  Company's  Acts,  3  A  4  W.  4.  o.  xxztL,  and 
ft  il  6  W.  4,  0.  Ivl.),  of  all  the  ground  above  the  tunnel  or  covered  way  forming  part  of  the  said 
raUwAy,  as  shown  on  the  plan  annexed,  And  therein  mArked  with  the  Utttr  A.«  And  of  aQ  the 
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♦oopy  of  the  conveyance  from  Lord  Southampton  to  the  com-  w-^p^^o 
pany,  accompanied,  and  was  to  be  referred'  to  as  part  of,  the  ^ 
case.] 

Both  the  bridges  form  part  of  the  public  highway,  being  regular 
thoroughfares  for  carts,  carriages,  and  foot-passengers,  connecting 
several  public  streets  and  roads  on  each  side  of  the  railway  in  the 
locality  in  which  they  are  situate,  and  carry  and  continue  the  same 
public  highways  across  the  said  railway  of  the  defendants;  and  the 
same  bridges  are  not  used  in  any  way  or  for  any  purpose  except  as 
such  parts  of  the  public  highway ;  and  the  same  bridges  have  ever  since 
their  erection  been  paved,  cleansed,  lighted,  and  watered  by  the  said 
commissioners,  in  like  manner  as  the  other  public  streets  and  places 
within  the  jurisdiction  of  the  said  commissioners.  The  watching  is 
under  the  authority  of  the  commissioners  of  police. 

By  the  43  G.  3,  c.  cxxxix.,  s.  26  (one  of  the  local  acts  under  which 
the  commissioners  are  appointed),  it  is  provided,  that,  for  the  purposes 
of  the  act,  the  commissioners  may  make,  lay,  and  assess  rates  "upon 
all  and  every  person  and  persons  who  shall  inhabit,  hold,  use,  occupy, 
possess,  or  enjoy,  any  house,  shop,  warehouse,  coach-house,  stable, 
cellar,  vault,  huildingf  or  tenement  in  any  of  the  said  streets,  squares, 
and  other  public  passages  and  places." 

This  section  was  substituted  for  the  37th  section  of  the  41  O.  8,  c. 
cxxxi.,  which  had  empowered  the  commissioners  to  lay  a  rate  upon  all 
houses,  shops,  warehouses,  coach-houses,  stables,  cellars,  vaults,  buUd' 
ingSf  and  tenements,  in  any  of  the  said  streets,  squares,  and  public 
passages  and  places. 

By  the  40th  section  of  the  last-mentioned  act,  it  was  provided  as 
follows : — <^  Provided  always,  and  be  it  further  enacted,  that  the  rates 
or  assessments  to  be  made  and  laid  by  virtue  of  this  act  upon  or  in 
respect  "^of  any  chapel,  meeting-house,  hospital,  school,  or  other  r^/w 
public  building^  or  any  wall^  garden,  or  void  space  of  groundy  ^ 
shall  be  ascertained  according  to  the  number  of  square  yards  of  pave- 
ment paved  or  repaired,  cleansed,  lighted,  watched,  or  watered  under 
or  by  virtue  of  this  act,  belonging  to  such  chapel,  meeting-house, 
hospital,  school,  or  other  public  hmlding^  wcMj  garden,  yard,  or  void 
space  qf  groundy  measuring  the  same  from  such  chapel,  meeting-house, 
hospital,  school,  building^  wally  garden,  yard,  or  void  space  of  groun4f 
to  the  middle  of  the  street,  square,  or  place  on  which  the  same  shall 

ground  aboTe  the  tanoel  or  oovered  way  forming  |Mtrt  of  tlie  B«id  railway^  as  shown  on  tha  faid 
plan,  and  thereon  marked  with  the  letter  B. ;  the  said  company  and  their  sneoessors,  and  their 
agents  and  woricmen,  being  at  all  times  at  Uberty  to  enter  on  the  same  excepted  premises  for 
the  purpose  of  doing  or  ezeonUng  any  repairs  that  may  be  neeeesary  to  the  said  tonnels  or 
eoTered  ways  respeetively,  and  doing  no  onnecessaiy  damage  thereby,  and  always  weU  and 
efFeetaally  making  good  all  damage  oocasioned  thereby;  and  also  exeept  and  always  reserved 
aat  of  the  s^d  oonreyanoe  hereby  made,  the  nse  and  enjoyment  of  the  hiidgei  shown  on  tha 
laid  plan." 

VOL.  xn.— 60  2b 2 
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respectiyelj  abut ;  and  the  same  shall  never  exceed  in  any  one  year 
the  sum  of  6(2.  for  every  such  square  yard :  and  such  rates  or  assess* 
ments  to  be  made  and  laid  upon  such  chapel,  meeting-house,  ho8i»taly 
school,  or  other  public  building,  wall,  garden,  yard,  or  void  space  of 
ground,  shall  be  paid  by  the  chapelwardens,  trustees,  or  owners  w 
proprietors  thereof  respectively ;  but  so,  nevertheless,  as  that  no  rate  or 
assessment  shall  by  virtue  of  this  act  be  laid  upon  or  collected  or 
received  for  or  in  respect  of  any  wally  garden,  yard,  or  void  tpace  of 
groundj  unless  the  same  shall  abut  upon  or  front  some  streety  lane,  or 
place  to  be  paved,  cleansed,  or  lighted  as  aforesaid,"  This  last  section 
is  not  repealed  by  the  43  G.  3,  c.  cxxzix. 

By  the  67  G.  3,  c.  xxix.,  s.  30,  it  is  enacted  <(That  it  may  be  lawful 
to  and  for  the  commissioners,  trustees,  or  other  persons  having  the  con- 
trol of  the  pavements  of  the  streets  or  public  places  in  any  parochial 
or  other  district  within  the  jurisdiction  of  this  act,  to  include  in  any  rate 
or  assessment  for  or  towards  the  costs  and  charges  of  paving  or  repairing 
the  pavement  of  and  within  such  parochial  or  other  district,  either  jointly 
or  separately  with  any  other  subjects  or  purposes  to  be  hereafter  made 
by  virtue  of  the  respective  local  act  or  acts  relating  to  the  pavements  of 
^trrvt'-t  such  parochial  or  other  ^district,  or  to  such  pavements  and 
-'  other  objects,  or  by  virtue  of  this  act,  and  from  time  to  time 
rate  and  assess  thereby  any  cathedral,  collegiate,  or  other  church  or 
churches,  parochial  and  other  chapels,  meeting-houses,  places  for  rcli«- 
gious  worship,  hospitals,  public  schools,  and  all  other  public  buildings 
within  each  of  such  parochial  or  other  districts,  which  now  is,  or  here- 
after may  lie  built,  and  all  other  place  or  places  which  by  any  local  act 
or  acts  of  parliament  relating  to  any  particular  parochial  or  other  dis- 
trict may  be,  or  are,  or  is,  liable  to  be  rated  or  assessed  for  those  pur- 
poses, or  any  of  them,  at  a  rate  not  exceeding  in  any  one  year  the  sum 
of  Is.  for  every  square  yard  of  the  foot,  carriageway,  and  other  pave- 
ments contained  in  one-half  of  the  entire  width  of  as  much  of  any  and 
every  street  or  public  place  as  shall  or  may  lay  before  or  at  the  sides 
or  rear  of,  or  abut  upon,  or  adjoin  to,  such  cathedral,  collegiate,  or 
other  church  or  churches,  parochial  and  other  chapel,  meeting^honsesi 
places  for  religious  worship,  hospitals,  public  schools,  and  other  public 
buildings  or  place  or  places  respectively,  or  before,  upon,  or  to  the 
areas  or  ground  in  front  of,  or  surrounding,  or  belonging  to  the  same, 
or  any  part  or  parts  thereof,  or  the  entrance  to  the  same :  and  also  to 
rate  and  assess  thereby  all  and  every  the  churchyards,  cemeteries,  or 
other  burying  places,  (Jeoi  walls,  and  void  spaces  of  ground,  within, 
such  parochial  or  other  district,  and  which  ure  not  charged  to  such  rate 
or  assessment  in  respect  of  any  messuage  or  other  building  whereunto 
thay  may  be  appurtenant,  at  a  rate  not  exceeding  in  any  one  year  the 
sum  of  Is.  for  every  square  yard  of  the  foot  and  carriageway  and  other 
pavements  contained  in  one-half  of  the  entire  width  of  as  much  of  every 
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and  any  such  street  or  public  place  as  shall  or  may  lay  before  or  at  the 
Bides  or  rear  of,  or  abut  upon,  or  adjoin  to,  such  churchyard  and  ceme- 
teries, or  other  burying  places,  dead  wall$j  and  void  ^spaces  of  r-^^jr^ 
groundy  or  any  part  or  parts  thereof;  and  that  every  of  the  '- 
said  rates  or  assessments  so  made  from  time  to  time  shall  be  paid  for 
such  cathedral,  collegiate,  or  other  churches,  parochial  and  other  cha- 
pels, meeting-houses,  places  for  religious  worship,  hospitals,  public 
schools,  and  other  public  luildingn^  churchyards,  cemetery,  or  other 
burying  places,  dead  walUj  and  void  spaces  of  ground^  by  the  persons 
following,  that  is  to  say, — ^the  rates  or  assessments  of  and  for  any 
cathedral  or  collegiate  church  by  the  dean  and  chapter  thereof,  and  of 
and  for  any  other  churches  or  parochial  chapels,  and  churchyards  and 
parochial  cemeteries,  by  the  churchwardens  or  chapelwardens  thereof 
respectively  for  the  time  being,  and  the  rates  or  assessments  of  or  for 
any  hospitals,  by  the  stewards  or  housekeepers  of  such  hospitals  for 
the  time  being,  and  the  rates  or  assessments  of  or  for  any  public 
schools,  by  the  masters  or  mistresses  of  such  public  schools  for  the  time 
being,  and  the  rates  or  assessments  of  and  for  any  sessions  houses,  or 
gaols,  or  courts  of  justice,  by  the  clerk  or  clerks  of  the  peace  for  the 
city,  borough,  or  county  for  the  time  being,  and  the  rates  or  assess- 
ments of  and  for  any  other  public  buildings^  by  the  housekeeper  or 
other  keepers,  or  other  person  or  persons  having  the  care  of  such  other 
public  buildings  as  aforesaid  for  the  time  being ;  and  that  such  rates  or 
assessments  of  and  for  any  other  cemeteries  or  burial  places,  not  being 
parochial,  shall  be  paid  by  the  owners  or  proprietors  thereof  respect- 
ively, or  by  the  persons  who  for  the  time  being  should  receive  the 
money  which  shall  be  paid  for  the  interment  of  the  dead  therein ;  and 
such  rates  or  assessments  of  and  for  any  other  chapels  or  meeting- 
houses and  places  for  religious  worship,  not  being  parochial,  shall  be 
paid  by  the  owner  or  owners,  proprietor  or  proprietors,  occupier  or 
occupiers  thereof  respectively,  or  any  person  or  persons  who  shall 


receive  or  collect  any  money  for  the  seats  or  pews  *thercin,  or 
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any  other  money  arising  therefrom ;  and  such  rates  or  assess- 
ments of  and  for  such  dead  wallSj  or  void  spaces  of  ground  shall  be  paid 
by  the  owner  or  owners,  proprietor  or  proprietors,  occupier  or  occu- 
piers  thereof  respectively,  or  the  person  or  persons  claiming  to  be  the 
owner  or  owners,  proprietor  or  proprietors  of  any  void  spaces  of  ground, 
when  there  shall  be  no  actual  occupier  or  occupiers  thereof  respectively, 
as  the  commissioners  or  trustees,  or  other  persons  having  the  control 
of  the  pavements  in  any  such  parochial  or  other  district  shall  from 
time  to  time  direct ;  and  that  all  and  every  such  persons  respectively 
shall  be  charged  with,  and  shall  pay,  such  sum  of  money  as  shall  from 
time  to  time  be  rated,  assessed,  or  imposed  on  or  in  respect  of  or  for 
the  said  premises  respectively :  and  the  rates  or  assessments  for  any 
other  place  or  places  which  by  any  such  local  act  or  acts  as  aforesaid 
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may  be,  or  is,  or  are,  liable  to  be  rated  and  assessed,  shall  be  paid  by 
such  person  or  persons,  officer  or  officers,  as  by  the  same  local  act  or 
acts  are  directed  to  pay  the  rates  thereby  authorized  to  be  made  and 
assessed ;  and  that  the  same  rates  and  assessments  may  be  recovered 
from  all  and  every  such  persons  respectively,  and  be  applied,  in  such 
manner  as  other  rates  and  assessments  made  for  and  towards  the 
expenses  of  paving  and  repairing  the  pavements,  either  separately  or 
jointly  with  any  other  objects  and  purposes,  are  directed  to  be  recovered 
and  applied  by  any  local  act  or  acts  relating  to  the  pavements,  and 
other  objects  and  purposes  of  such  parochial  or  other  district,  or  in  and- 
by  this  act." 

By  the  55  G.  3,  c.  zzv.  s.  8, — one  of  the  local  acts, — ^it  is  provided, 
that,  if  the  said  commissioners,  upon  view  of  any  street,  square,  or 
other  public  passage  or  place  within  the  limits  of  the  act,  which  should 
be  built  upon  or  in  building,  should  be  of  opinion  that  the  foot  and  car- 
*708T  ''^^g^^^y®  ^^  ^^®  same,  or  any  part  or  parts  thereof,  *were  fit 
-*  and  proper  to  be  levelled  or  filled  in  and  paved,  they  should  and 
might  order  their  surveyors  « to  give  notice  to  the  owner  or  owners, 
proprietor  or  proprietors,  lessee  or  lessees  of  any  such  land,  ground, 
house,  shop,  and  warehouse,  coach-house,  stable,  cellar,  vault,  tenement, 
or  hereditaments,  situate  in  any  such  street,  square,  or  other  passage 
or  place,  or  leave  the  same  at  his,  her,  or  their  last  usual  place  of  abode, 
or  with  his,  her,  or  their  known  servant  or  servants ;  which  notice  shall 
require  such  owner  or  owners,  proprietor  or  proprietors,  lessee  or  les- 
sees, to  meet  the  said  commissioners  at  the  time  and  place  to  be  therein 
mentioned,  to  compound  for  levelling  and  filling  in  such  foot  and  car- 
riageways, and  paving  thereof,  at  any  sum  not  exceeding  1$,  for  every 
cubical  yard  of  such  ground  so  to  be  levelled  and  filled  in,  nor  8s.  for 
every  square  yard  of  such  pavement,  whether  carriageway  or  footway ; 
and,  if  such  owner  or  owners,  proprietor  or  proprietors,  lessee  or 
lessees,  shall  not  attend,  or  shall  not  compound  or  agree  with  the  said 
commissioners  as  aforesaid,  it  shall  and  may  be  lawful  for  the  respective 
inhabitant  or  inhabitants,  occupier  or  occupiers,  of  the  said  premises,  to 
compound  and  agree  with  the  said  commissioners  for  such  levelling, 
filling  in,  and  paving,  and  to  pay  to  the  said  commissioners  the  compo- 
sition moneys  that  shall  be  so  agreed  on,  which  composition  moneys 
every  such  inhabitant  or  occupier  shall  and  may,  and  is  hereby  autho- , 
rized  to  deduct  and  retain  out  of  his  or  her  rent ;  and  the  said  owner 
or  owners,  proprietor  or  proprietors,  lessee  or  lessees  of  such  premises, 
is  and  are  hereby  required  to  allow  such  deduction :  Provided  always, 
that  nothing  in  this  act  contained  shall  be  construed,  deemed,  or  taken 
to  impeach,  alter,  or  make  void  any  agreement  made  or  to  be  made 
between  landlord  and  tenant,  or  any  demise  or  lease,  or  agreement  for 
the  same ;  and,  in  case  the  said  owner  or  owners,  proprietor  or  pro- 
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prietors,  lessee  or  ^lessees,  or  the  said  inhabitant  or  inhabitants,  r^^n^Aq 
occupier  or  occupiers,  shall  not  compound  or  agree  with  the  said  '- 
commissioners  as  aforesaid,  then  it  shall  and  may  be  lawful  to  and  for 
the  said  commissioners  to  order  the  said  foot  and  carriageways  to  be 
levelled  and  filled  in,  and  to  be  paved,  as  soon  as  conveniently  may  bo ; 
and  all  the  charges  and  expenses  attending  such  levelling,  filling  in, 
and  paving,  shall  be  paid  by  the  respective  owner  or  owners,  proprietor 
or  proprietors,  lessee  or  lessees,  and  shall  be  recovered  and  levied  by 
distress  and  sale  of  their  goods  and  chattels,  in  the  same  manner  as 
the  rates  or  assessments  to  be  laid  by  virtue  of  the  said  recited  acts,  or 
either  of  them,  are  or  is  therein  made  recoverable." 

The  commissioners  of  the  Southampton  paving-trust,  proceeding  under 
the  last-mentioned  section  of  the  65  O.  8,  c.  zxv.,  appointed  a  committee 
to  view  and  inspect  the  said  two  bridges  in  Orescent  Place  and  Stanhope 
Place,  who,  on  the  1st  of  October,  1841,  proceeded  to  the  same,  and 
were  of  opinion  that  the  foot  and  carriageways  upon  the  bridges  ought 
to  be  paved,  and  directed  the  following  notices  required  by  the  act  to 
be  served  upon  The  London  and  Birmingham  Railway  Company : — 

"No.  1686. 

"  To  J.  Creed,  Esq.,  London  and  Birmingham  Railway  Company. 

"  I  do  hereby  give  you  notice  and  require  you  to  meet  the  said  com- 
missioners,  in  the  board-room,  Edward  Street,  Hampstead  Road,  in  the 
said  parish,  on  Wednesday,  the  18th  of  October,  1841,  at  7  o'clock  in 
the  evening  precisely,  to  compound  and  agree  for  the  levelling  and 
filling  in  and  paving  the  foot  and  carriageway  belonging  to  your  pre- 
mises in  Crescent  Place,  as  the  lessee  or  owner,  being  the  roadway  upon 
the  bridge  in  the  said  place,  according  to  the  directions  of  the  said  act 
of  the  65th  year  of  the  said  reign.  And  take  further  'Notice,  r^^Y^i  a 
that,  by  the  said  last-mentioned  act,  it  is  declared,  in  the  case  '- 
of  your  not  attending  or  compounding  and  agreeing  as  above  required, 
that  it  shall  be  lawful  for  the  inhabitant  or  occupier  of  the  said  pre- 
mises to  compound  and  agree  with  the  said  commissioners  for  such 
levelling  and  filling  in  and  paving;  which  composition-moneys  such 
inhabitant  or  occupier  is  thereby  authorised  to  deduct  and  retain  out 
of  his  or  her  rent,  and  you,  as  the  owner  of  the  premises,  are  required 
to  allow  such  deduction,  provided  there  be  not  any  agreement  between 
you  and  the  tenant  to  the  contrary.  And  I  have  further  to  inform  you, 
that,  in  case  of  your  not  attending,  or  compounding  and  agreeing,  as 
above  required,  or  of  your  tenant  not  doing  it,  as  the  said  last-men- 
tioned act  empowers,  you  will  be  liable  and  required  to  pay  the  whole 
charges  and  expenses  attending  such  levelling,  filling  in,  and  paving, 
agreeably  to  the  directions  of  that  act.  Dated  this  6th  of  October, 
1841.  J.  W.  WiLKiNS,  Surveyor. 

«<The  following  is  your  account  of  the  composition  that  will  be  re- 
quired by  the  commissioners : — 
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"  85  yds.  3  ft  eaperficud  YorkBhire  footway  paTing  at  5«.  6<i.       .        .        .        .        23    9    4 

"21    "    3  <' do.  graoite  channel  at  8«. 8  10    8 

«92   "    4  «  do.  DMadaaitsed  at  4#. 18    9  1# 

«<  42    "    2  "  run  granite  kerb  at  6« 10  13    4 
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The  other  notice^  No.  1585|  was  similar  in  form  to  the  above,  and 
relating  to  the  bridge  in  Stanhope  Place.  The  amount  of  composition 
demanded  in  this  case  was  762.  88.  IQd. 

Mr.  George  Donaldson,  acting  on  behalf  of  the  railway  company, 
accordingly  attended  the  meeting  of  the  commissioners  at  their  board- 
room on  the  18th  of  October,  1841,  in  obedience  to  the  above  summonses, 
^-.|.|^  and  then,  on  behalf  of  the  company,  agreed  to  pay  the  *compo- 
^  sition  demanded  in  the  said  notices,  and  at  the  same  time  signed 
a  memorandum  at  the  foot  of  each  notice,  in  the  following  words : — <<  I 
consent  to  the  above  composition,  on  behalf  of  The  London  and  Bir- 
mingham Railway  Company.  G.  Donaldson." 

In  the  minute-book  of  the  commissioners,  under  date  the  13th  of 
October,  1841,  is  the  following  entry: — <(Mr.  George  Donaldson,  of 
The  London  and  Birmingham  Railway  Company,  being  in  attendance 
on  behalf  of  the  company  on  composition  notices  1585  and  1586,  agreed 
to  the  sa^d  composition  charges." 

These  two  sums  of  612.  88.  icL  and  762.  88.  10(2.  so  agreed  to  be  paid 
as  composition,  were  accordingly,  on  the  7th  of  January,  1842,  paid  by 
the  London  and  Birmingham  Railway  Company,  to  the  commissioners ; 
and  the  said  commissioners  thereupon  levelled,  filled  in,  and  paved  the 
footway  and  carriageways  of  the  said  two  bridges. 

There  is  a  small  slip  of  enclosed  ground  a  few  feet  in  width,  running 
by  the  side  of  the  railway,  up  to  the  footpath  of  the  roadway  which 
communicates  with  Crescent  Place  Bridge,  and  which  piece  of  ground 
fronts  to  and  adjoins  the  footpath  of  that  roadway;  and  for  this  piece 
of  ground  the  company  pay  paving-rate  to  the  commissioners.  This 
slip  of  land  forms  part  of  a  garden  attached  to  a  house  now  belonging 
to  the  company,  and  in  the  occupation  of  Mr.  Robert  Savil  as  their 
tenant.  The  company  have  been  assessed  for,  and  have  continued  to 
pay,  the  paying-rate  assessed. 

The  company  have  always  kept  the  said  bridges  in  repair,  and  dono 
what  was  necessary  for  the  convenience  and  safety  of  the  public  in 
using  the  same  bridges,  in  that  respect,  as  required  by  the  act  o£ 
parliament. 

In  the  year  1845,  in  consequence  of  children  running  on  the  top  of 
the  parapet-walls  of  the  said  bridges,  and  of  a  child  having  fallen  from 
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the  same  on  to  the  railway,  '''the  said  company  put  iron  spikea 


on  the  parapet-walls  of  the  two  bridges  in  question,  so  as  to 
increase  the  height  and  efficiency  of  the  side  fence-walls  of  the  sai4 
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bridges.  They  also,  in  the  year  1845,  repaired  the  brick-work  of  the 
Crescent  Place  bridge,  which  had  been  damaged  by  the  carelessness  of 
the  driver  of  one  of  their  own  carriages  which  was  passing  over  it. 
Damage  was  by  the  same  means  on  that  occasion  done  to  the  foot-pave- 
ment which  had  been  made  by  the  commissioners  on  that  bridge  for  the 
company,  and  paid  for  by  the  company  as  aforesaid ;  and  the  expense 
of  repairing  such  pavement  was  repaid  by  the  company  to  the  com- 
missioners. 

The  qftestion  for  the  opinion  of  the  court,  is,  whether  the  company 
were  liable  to  be  rated  in  respect  of  the  bridges  in  question,  or  either 
of  them,  under  the  clauses  of  the  acts  of  parliament,  or  any  or  either 
of  them,  which  authorize  a  rate  upon  or  in  respect  of  public  huilding^^ 
dead  waU$y  or  void  9paee$  of  ground.  If  they  were,  the  verdict  is  to 
stand  for  such  sum  as  the  court  shall  direct.  If  they  were  not  liable, 
a  nonsuit  is  to  be  entered. 

Byk8y  Serjt.  (with  whom  was  Bar$tow)y  for  the  plaintiff. — The  ques- 
tions are,  whether  the  two  bridges  mentioned  in  the  case  are  rateable 
under  the  local  paving  acts,  41  G.  8,  c.  czxzi.,  and  48  G.  8,  c.  exxxix., 
or  under  the  general  metropolitan  paving  act,  67  G.  8,  c.  xxix.  The 
37th  section  of  the  41  G.  8,  c.  cxxxi.,  enabled  the  commissioners  to  rate 
all  <<  houses,  shops,  warehouses,  coach-houses,  stables,  cellars,  vaults, 
buildings,  and  tenements ;"  and  s.  40  provides  <<  that  the  rates  or  assess- 
ments to  be  made  and  laid  by  virtue  of  this  act  upon  or  in  respect  of 
any  chapel,  meeting-house,  hospital,  school,  or  other  public  buildingy  or 
any  wall^  garden,  yard,  or  void  apace  of  ground^  shall  be  ascertained 
according  to  the  number  of  square  yards  of  pavement  paved  or  repaired, 
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ftc,  *nnder  or  by  virtue  of  this  act,  belonging  to  such  chapel, 
ftc,  measuring  the  same  from  such  chapel,  &c.,  to  the  middle  of 
the  street,  &;c.,  on  which  the  same  shall  respectively  i^ut,  &c. ;  but  so, 
nevertheless,  as  that  no  rate  or  assessment  shall  by  virtue  of  this 
act  be  laid  upon,  or  collected  or  received  for  or  in  respect  of  any  waU^ 
garden,  yard,  or  void  space  of  ground^  unless  the  same  shall  {Aut  upon 
or  front  some  street,  lane,  or  place  to  be  paved,"  &c.  The  26th  section 
of  the  48  G.  8,  c.  cxxxix.,  repeals  the  87th  section  of  the  former  act;  and 
the  26th  section  enacts  that  the  rates  shall  be  laid  and  assessed  «  upon 
all  and  every  person  and  persons  who  shall  inhabit,  hold,  use,  occupy, 
possess,  or  enjoy,  any  house,  shop,  warehouse,  coach-house,  stable,  oel« 
lar,  vault,  building,  or  tenement,  in  any  of  the  said  streets,  &c.,  accord* 
ing  to  the  yearly  rent  or  yalue  of  such  houses,"  &c.  The  188th  section 
of  the  general  act,  67  G.  8,  c.  xxix.,  enables  local  commissioners  to  act 
upon  their  local  acts,  or  upon  that  act,  as  they  may  deem  expedient. 
The  material  section  of  the  general  act  is  the  80th,  which  enables  tha 
commissioners  to  rate  and  assess  <<  any  cathedral,  collegiate,  or  other 
church  or  churches,  parochial  and  other  chapels,  meeting-houses,  places 
for  religious  worship,  hospitals,  public-schools,  and  all  other  ptiiUr 
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buildingsj  and  all  other  place  or  places  which  by  any  local  act  or  acts 
of  parliament  relating  to  any  particular  parochial  or  other  district  may 
be  or  are  or  is  liable  to  be  rated  or  assessed,  &c.,  at  a  rate  not  exceed- 
ing in  any  one  year  the  sum  of  la.  for  every  sqoare  yard  of  the  foot, 
carriageway,  and  other  pavements  contained  in  one-half  of  the  entire 
width  of  as  much  of  any  and  every  street  or  public  place  as  shall  or 
may  lay  before  or  at  the  sides  or  rear  of,  or  abut  upon  or  adjoin  to  such 
cathedral,  collegiate,  or  other  church  or  churches,  &c.,  or  before,  upon, 
or  to  the  areas  or  ground  in  front  of,  or  surrounding,  or  bek)nging  to 
the  same,  or  any  part  or  parts  thereof,  or  *the  entrance  to  the 
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same;  and  also  to  rate  and  assess  thereby  all  and  every  the 


churchyards,  cemeteries,  or  other  burying-places,  dead  tvalU^  and  void 
9pace$  of  ground^  within  such  parochial  or  other  district,  and  which  are 
not  charged  to  such  rate  or  assessment  in  respect  of  any  messuage  or 
other  building  whereunto  they  may  be  appurtenant,  at  a  rate  not  exceed- 
ing in  any  one  year  the  sum  of  la.  for  every  square  yard  of  the  foot 
and  carriageway  and  other  pavements  contained  in  one-half  of  the 
entire  width  of  as  much  of  any  and  every  such  street  or  public  place 
as  shall  or  may  lay  before  or  at  the  sides  or  rear  of,  or  abut  upon  or 
adjoin  to  such  churchyards,  cemeteries,  or  other  burying-places,  dead 
widU^  and  void  spaces  of  groundj  or  any  part  or  parts  thereof;"  «and 
such  rates  or  assessments  of  ^nd  for  such  dead  walls  or  void  spaces  of 
ground  shall  be  paid  by  the  owner  or  owners,  proprietor  or  proprietors, 
occupier  or  occupiers  thereof  respectively,  or  the  person  or  persons 
claiming  to  be  the  owner  or  owners,  proprietor  or  proprietors  of  any 
void  spaces  of  ground^  when  there  shall  be  no  actual  occupier  or  occu- 
piers thereof  respectively,  or  the  commissioners  or  trustees,  or  other 
persons  having  the  control  of  the  pavements  in  any  such  parochial  or 
other  district,  shall  from  time  to  time  direct."  Thus  stood  the  power 
of  rating  in  the  district  in  question  before  the  London  and  Birmingham 
Railway  Company  came  into  existence.  By  the  55th  section  of  the  5 
ft  6  W.  4,  c.  Ivi.,  the  company  are  required,  at  their  own  expense,  to 
<«make  and  for  ever  thereafter  keep  in  repair  a  brick  bridge  of  thirty 
feet  wide  over  the  line  of  the  intended  railway  in  Crescent  Place,  with 
proper  slopes,  with  a  brick  wall,  coped  with  stone,  at  each  end  thereof, 
at  the  height  of  six  feet ;  and  also,  at  their  like  costs,  erect,  and  for 
ever  thereafter  keep  in  repair,  a  covered  line  or  tunnel,  with  proper 
slopes  to  and  over  the  same,  from  the  south-west  comer  of  Stanhope 
^Tl')!  ^^^^^'  ^continuing  over  the  railway  across  Stanhope  Street  in  a 
^  north-westerly  direction  240  feet,  leaving  the  line  of  Stanhope 
Street  uninterrupted,  with  an  easy  access  to  Stanhope  Place,  each  side 
of  such  bridge  to  be  defended  with  a  brick  wall,  coped  with  stone,  of 
the  height  of  six  feet  at  the  least."  These  bridges  were  accordingly 
built ;  and  afterwards,  viz.  in  1889,  the  company  obtained  from  Lord 
Southampton  a  conveyance  in  fee  of  the  land  upon  which  this  portion 
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of  the  railway  and  these  bridges  were  built,  «<  excepting  and  always 
reserved  out  of  the  conveyance  hereby  made,  the  uh  and  enjoyment  of 
the  bridges"  now  under  consideration ;  that  is,  the  use  of  the  roadway 
over  them.  That  the  bridges  are  the  property  of  the  company  is  clear : 
the  case  sets  out  acts  of  ownership  over  them  exercised  by  the  com- 
pany, and  acts  amounting  to  admissions  that  they  are  their  property. 
Then  these  bridges  are  rateable  either  as  public  buildings,  dead  waUe^ 
or  void  spaces  of  ground, — it  is  immaterial  which.  The  company  are 
liable  to  indictment  if  they  suffer  the  walls  of  the  bridges  to  decay. 
[JsRVis,  C.  J. — Suppose,  instead  of  a  wall,  there  had  been  an  iron  rail- 
ing on  each  side  ?]  In  that  case,  the  company  would  be  rateable  in 
respect  of  a  «<  public  building"  or  a  «<  void  space  of  ground."  It  is  not 
the  thing  which  is  paved  or  repaired  by  the  parish,  that  is  rated ;  it  is 
the  thing  which  abuts  or  is  at  the  side  of  it.  If  not  rateable  as  bridges, 
these  buildings  are  clearly  rateable  as  dead  walls, — that  is,  walls  with- 
out openings  therein  for  doors  or  windows. 

Channellj  Serjt.  (with  whom  was  Bomll),  contri. — The  material 
enactments  to  be  considered  are  the  41  O.  8,  c.  cxxxi.,  s.  40,  and  the 
57  G.  8,  0.  xxix.,  s.  80.  These  bridges  are  not  « public  buildings" 
ejusdem  generis  with  those  before  mentioned  in  s.  80.  By  their  act, 
the  company  are  bound  to  build  and  keep  in  repair  these  bridges 
'''for  the  convenience  of  the  public;  they  themselves  having  no  r^pj^n 
use  or  enjoyment  of  them.  [Mauljb,  J. — They  enjoy  them,  by  '• 
the  prevention  of  an  impediment  to  their  use  of  the  railway :  the 
bridges  are  a  necessary  part  of  a  great  work  which  tends  to  the  profit 
of  the  company.]  The  section  evidently  intends  some  building  which 
is  susceptible  of  occupation  in  some  way.  The  subsequent  part  of  the 
section  throws  light  upon  what  is  meant  by  <« public  buildings;"  the 
assessment  is  to  be  according  to  the  number  of  square  yards  of  the 
street  or  place  upon  which  the  building  abuts :  now,  the  «<  bridge" 
nowhere  abuts  upon  any  street  or  place.  [Maule,  J. — If  any  other 
person  was  liable  in  respect  of  the  walls,  the  company  clearly  would 
not  be  liable  in  respect  of  the  surface  of  the  bridges.  The  framers  of 
the  act  intended  to  charge  all  buildings  and  all  spaces  abutting  on  the 
road.  The  company  would  not  be  rateable  in  respect  of  the  bridges  as 
public  buildings.]  Then,  can  the  side  walls  be  said  to  be  public  build- 
ings within  the  act  ?  [Maulb,  J. — The  wall  is  built  for  the  benefit 
and  the  protection  of  the  public.  Why  is  it  not  a  «« public  building?" 
Jbrvis,  0.  J. — Suppose,  instead  of  a  railway,  the  space  of  ground  on 
the  other  side  of  the  wall  was  a  private  excavation,  could  it  then  be 
called  a  «« public  building  ?"]  It  is  submitted  that  these  are  neither 
«  public  buildings,"  nor  <<dead  walls,"  nor  is  the  railway  a  nevoid  space 
of  ground,"  within  the  meaning  of  the  statutes.  [Jbrvis,  C.  J. — The 
80th  section  evidently  intended  to  comprehended  everything  abutting 
on  the  road  for  the  whole  line  of  frontage.    After  enumerating  the 
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Tarious  descriptionB  of  property  to  be  charged,  the  legislature  use  the 
nords  «  dead  walls  and  void  spaces  of  groond/'  to  denote  every  species 
of  property  not  otherwise  charged.]  What  property  do  these  defend* 
ants  possess  which  abuts  upon  the  road  7  [Jeryis,  C.  J. — The  wall^ ; 
or,  they  being  removed,  the  railway.]  The  acts  of  parliament  con- 
^.^.^  template  that  the  '"land  adjoining  the  road  which  is  to  bear  the 
^  charge  may  be  benefited  by  the  paving.  In  what  respect  can 
this  railway  be  benefited  by  the  improvement  of  the  road  which  crosses 
it  ?  [Mauls,  J. — Why  should  railway  proprietors  be  the  only  persons 
having  property  at  the  side  of  the  road  who  are  exempted  from  the 
rate  ?] 

£i/lesj  Serjt.,  in  reply,  was  stopped  by  the  Court. 

Jeryis,  G.  J. — It  seems  to  be  agreed  that  these  bridges  are  not, 
within  the  first  branch  of  the  question,  ^'  public  buildings,"  so  as  to  make 
them  rateable  as  such  under  the  57  G.  3,  c.  xxix.,  s.  30.  They  are  not, 
I  think,  of  the  nature  of  public  buildings  contemplated  by  that  section. 
I  should,  however,  if  it  were  necessary,  be  inclined  to  hold  that  the 
company  are  rateable  in  respect  of  ^' void  spaces  of  ground," — ^the  object 
and  intention  of  the  act  being  that  all  property  abutting  on  the  road 
should  contribute  to  the  expense  of  putting  and  keeping  it  in  a  condition 
convenient  for  all.  It  is  plain  that  the  legislature  intended  that  every 
description  of  property  should  be  charged.  The  26th  section  of  the  43 
G.  3,  c.  cxxxix.,  imposes  the  rate  upon  houses,  shops,  and  other  private 
buildings,  in  respect  of  the  annual  value.  Then,  the  30th  section  of 
the  general  act  imposes  it  by  frontage  upon  churches,  chapels,  and  other 
public  buildings,  churchyards,  dead  walls,  and  void  spaces  of  ground, — 
clearly  showing  that  it  was  intended  to  include  everything  not  otherwise 
charged.  I  think,  therefore,  we  might  fairly  hold  the  company  liable  in 
respect  of  the  '^void  spaces  of  ground"  on  either  side  of  these  bridges. 
But  unquestionably  there  is  a  ''  dead  wall ;"  and  it  is  built  on  the  land 
of  the  company  on  each  side  of  the  bridge  which  is  paved  by  the  com- 
missioners, and  in  respect  of  which  the  company  as  the  owners  or  occu* 
*71R1  ^^^^  ^^  ^^^  ^^^^  ^^  assessed.  This  construction  effectuates  ^the 
-'  intention  and  satisfies  the  words  of  the  act  of  parliament. 

Maulb,  J. — This  is  a  very  plain  case.  The  local  as  well  as  the 
general  act  clearly  intended, — ^and  it  is  just  that  they  should  do  so, — 
that  an  improved  road  for  the  benefit  of  all  persons  having  property  in 
the  neighbourhood  should  be  paid  for  by  those  whose  houses  or  land  abut 
upon  the  road  on  either  side ;  and  that  some  person  should  be  rateable 
for  every  inch  of  it,  either  in  respect  of  annual  value  or  space  abutted 
on.  There  is,  it  is  true,  no  recital  in  words  that  such  was  the  intention 
of  the  legislature ;  but  it  is  abundantly  manifest  from  the  whole  scope 
of  the  acts,  though  we  can  only  give  it  effect  so  far  as  we  find  apt  words 
for  the  purpose.  The  provision  as  to  "  dead  walls"  seems  to  me  to 
apply  literally  and  aptly  to  this  case.     The  acts  impose  the  rate  on  the 
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owners  of  dead  walls.  That  expression  mast,  looking  at  the  general 
scope  and  intention  of  the  acts,  have  some  meaning  given  to  it.  Where 
a  wall  is  without  any  house  or  building  behind  it,  and  is  merely  intended 
to..feuce  off  or  separate  the  road  from  the  space  of  ground  by  the  side 
of  it,  having  no  windows  or  doors,  that  I  think  is  a  *^  dead  wall"  within 
the  meaning  of  the  act, — ^within  the  literal  meaning  of  the  act.  I  do 
not  know  why,  if  it  were  necessary,  a  wall  like  this  should  not  be  held 
to  be  a  '*  public  building,"  within  the  57  G.  S,  c.  xxix.,  s.  30,  seeing  that 
it  is  built  by  force  and  under  the  direction  of  an  act  of  parliament,  and 
is  manifestly  for  the  convenience- and  safety  of  the  public.  But,  at  all 
events,  it  is  most  clearly  a  '^  dead  wall ;"  and  therefore  the  company  are 
not  to  stand  in  the  singular  and  anomalous  position  of  escaping  a  rate 
which  is  thrown  upon  everybody  else  who  is  benefited,  probably  to  no 
greater  an  extent  than  themselves,  by  the  improvement  of  the  road. 

*  Williams,  J. — I  am  also  of  opinion  that  the  company  are  r^fj^Q 
liable  to  be  assessed  to  the  paving-rate  in  respect  of  these  bridges.  '- 
The  first  question  is,  whether  they  are  the  owners  or  proprietors  of  the 
walls.  Considering  that  they  were  erected  under  a  liability  imposed 
upon  the  company  by  their  act  of  parliament,  and  that  the  company 
are  bound  to  repair  them,  they  clearly  must  be  held  to  be  the  owners 
and  proprietors  within  the  meaning  of  the  local  and  general  paving- 
acts.  The  next  question  is,  whether  they  are  rateable  as  «<  public 
buildings,"  or  <(dead  walls,"  or  ((void  spaces  of  ground."  It  is  quite 
manifest  that  the  legislature  intended  that  every  sort  of  property  which 
is  adjacent  to  the  road  should  contribute  to  the  repairs  by  rate.  Never- 
theless, it  might  have  so  happened  that  the  language  of  the  act  did  not 
embrace  property  like  that  now  in  question.  It  might  have  been  casus 
omissus :  and  I  so  thought  for  some  time :  but  I  am  now  satisfied  that 
it  is  rateable  under  the  name  of  «  dead  walls." 

Talfourd,  J. — I  also  am  of  opinion  that  the  property  in  question 
was  rateable  under  these  acts  of  parliament.  If  it  were  necessary  to 
do  so,  I  should  not  have  much  difficulty  in  arriving  at  the  conclusion 
that  the  walls  of  these  bridges  oome  within  the  description  of  ((public 
buildings,"  in  the  57  G.  8,  c«  xxix.,  s.  80.  It  is  enough,  however,  to 
say  that  they  are  clearly  rateable  as  (( dead  walls."  They  are  walls, 
the  property  of  the  company,  which  the  company  were  bound  by  their 
act  to  erect  and  to  keep  in  repair :  and,  according  to  the  principle  laid 
down  by  this  court  in  Barnes  v.  Ward,  9  0.  B.  892  (E.  C.  L.  B.  vol. 
67),  they  are  walls  which  are  erected  for  the  protection  and  benefit  of 
the  company  as  well  as  those  of  the  public. 

Judgment  for  the  plaintiff. 
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*720]  *BARRINGER  v.  HANDLEY.    Nov.  16. 

An  order  that  the  plaintiff  be  at  liberty  to  proceed  upon  a  qnaii  senritJe  of  Che  writ  of  mmmonfy 
nnder  the  15  A  10  Vict  e.  70, 1. 17,  which  ii  giren  in  lieu  of  the  old  proceeding  by  distringM 
to  compel  appearance, — ^is  abeolnte  in  the  first  instance,  except  nnder  special  circamstaneea. 

The  17th  section  of  the  common  lav  procedure  act,  15  &  16  Vict.  c. 
76,  enacts  that  (<the  service  of  the  writ  of  summons,  wherever  it  may 
be  practicable,  shall,  as  heretofore,  be  personal ;  but  it  shall  be  lawful 
for  the  plaintiff  to  apply  from  time  to  time,  on  affidavit,  to  the  court 
out  of  which  the  writ  of  summons  issued,  or  to  a  judge ;  and,  in  case  it 
shall  appear  to  such  court  or  judge  that  reasonable  efforts  have  been 
made  to  effect  personal  service,  and  either  that  the  writ  has  come  to 
the  knowledge  of  the  defendant,  or  that  he  wilfully  evades  service  of 
the  same,  and  has  not  appeared  thereto,  it  shall  be  lawful  for  such  court 
or  judge  to  order  that  the  plaintiff  be  at  liberty  to  proceed  as  if  personal 
service  had  been  effected,  subject  to  such  conditions  as  to  the  court  or 
judge  may  seem  fit." 

Prentice  moved  for  an  order,  under  the  above  section,  to  enable  the 
plaintiff  to  proceed  against  the  defendant  as  if  personal  service  of  the 
writ  of  summons  had  been  effected.  The  affidavit  upon  which  he 
moved,  stated  that  the  clerk  who  attempted  to  serve  the  writ  attended 
on  the  29th  of  October  last  for  that  purpose  at  No.  97,  High  Street, 
Whitechapel,  in  the  county  of  Middlesex,  the  address  of  the  defendant 
as  given  by  him  to  the  plaintiff's  attorney ;  but  that,  on  inquiring  for 
the  defendant  there,  the  deponent  was  informed  that  the  defendant 
only  called  there  for  letters,  and  did  not  carry  on  business  there ;  that, 
after  making  further  inquiries  respecting  the  defendant,  the  deponent 
found  that  he  had  no  regular  house  of  business  in  London,  but  that  he 
conducted  and  carried  on  his  business  of  a  provision  merchant  at  a  place 
*7^11  ^^^^^  <<The  Provision  Merchants'  '"Subscription  Rooms,"  in 
-'  Tooley  Street,  Southwark ;  that  the  deponent  thereupon,  on  the 
SOth  of  October,  went  to  the  said  subscription-rooms,  but,  after  waiting 
for  him  for  about  twenty  minutes,  was  unable  to  meet  with  the  defend- 
ant there ;  that  the  deponent  went  to  the  said  subscription-rooms  on 
several  occasions  afterwards,  for  the  like  purpose  of  serving  the  defend* 
ant,  but  was  never  able  to  meet  with  him  there ;  that  the  deponent, 
on  the  4th  of  November  instant,  enclosed  a  true  copy  of  the  writ,  with 
the  memorandum  subscribed  thereto,  and  the  endorsements  thereon,  in 
an  envelope,  and  directed  the  same  to  the  defendant,  and  left  it  with  a 
shopman  ^belonging  to  the  shop  at  No.  97,  High  Street,  Whitechapel, 
requesting  him  to  give  it  to  the  defendant  when  he  called ;  that,  on  the 
following  day,  the  deponent  went  again  to  the  said  shop,  and  there  saw 
the  same  shopman,  who  informed  the  deponent  (and  which  information 
the  deponent  believed  to  be  true)  that  he  had  given  the  defendant  the 
said  envelope  with  its  enclosure;   that,  on  the  8th   of  November,  a 
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person  who  styled  himself  clerk  to  the  defendant's  attorney,  called  at 
the  office  of  the  plaintiff's  attorney  with  the  copy  of  the  writ  enclosed 
in  the  envelope  by  the  deponent  to  the  defendant  in  his  hand,  and 
admitted  the  service  of  the  writ  on  the  defendant,  and  offered  terms  of 
settlement  of  the  action ;  that  the  deponent  had  done  all  he  possibly 
could  to  serve  the  defendant  personally  with  a  copy  of  the  writ,  but  had 
not  been  able  to  do  so,  and,  for  the  reasons  aforesaid,  verily  believed 
that  the  writ  had  come  to  the  knowledge  of  the  defendant ;  that  the 
deponent,  on  the  15th  instant,  searched  at  the  proper  office,  and  that 
no  appearance  had  been  entered  by  the  defendant.  [Jkrvis,  C.  J. — 
Do  you  ask  for  a  rule  to  show  cause,  or  for  an  order  absolute  in  the 
first  instance  ?]  This  being  a  proceeding  in  substitution  for  the  distrin- 
gas to  compel  appearance,  there  can  be  no  reason  why  it  should  not 
be  absolute  in  the  first  instance.  [Talfourd,  J. — These  orders  are 
always  *made  ex  parte  at  chambers.  The  Master  stated  that  r^^oo 
Gresswell,  J.,  had  repeatedly  made  such  orders  without  a  previous  ^ 
summons.  JsRVis,  0.  J. — It  is  desirable  that  the  practice  upon  this 
subject  be  uniform.  I  will,  therefore,  speak  to  the  judges  in  the  next 
court.] 

Jervis,  0.  J.,  now  said. — ^I  have  seen  the  Lord  Chief  Baron  and 
my  Brother  Parke ;  and  the  result  is,  that  we  all  ^hink,  that,  in  a  case 
where  the  matter  is  plain,  as  it  is  here,  the  order  should  be  absolute  in 
the  first  instance.  There  may  be  cases  where  the  court  would  not  be 
justified  in  allowing  the  plaintiff  to  proceed  as  upon  a  personal  service, 
but  still  where  there  is  enough  to  call  upon  the  defendant  to  show  cause 
why  the  order  should  not  be  made.  This  proceeding  is  given  in 
lieu  of  the  old  mode  of  compelling  appearance  by  distringas.  The 
distringas,  it  is  to  be  observed,  gave  the  party  notice :  therefore  it 
should  seem  that  the  order  under  this  statute  ought  in  some  way  to 
give  the  defendant  notice.  On  the  other  hand,  it  is  difficult  to  see  how 
such  notice  is  to  be  given,  seeing  that  the  order  is  made  only  where  it 
appears  that  all  due  diligence  has  been  used  to  serve  the  writ,  and  the 
party  keeps  out  of  the  way.  Upon  the  whole,  therefore,  I  see  no  neces- 
sity for  serving  the  rule  or  order.  The  object  of  the  new  practice  was, 
to  save  expense.  If  we  are  satisfied  that  the  writ  came  to  the  know- 
ledge of  the  defendant,  and  that  he  evades  service,  surely  he  has  all  the 
notice  that  can  reasonably  be  required.  All  the  plaintiff  wants,  is,  the 
authority  of  the  court  to  proceed  as  if  there  had  been  a  personal  service. 
I  think  the  rule  should  be  absolute. 

The  rest  of  the  court  concurring,  Rule  absolute.(a) 

(a)  The  facts  stated  in  this  affidarit  woald  haro  amounted  to  penonal  seirioe  under  the  old 
praetieo :  see  Boswell  v.  Boberts,  Barnei,  422,  Arrowimith  «.  Ingle,  3  Taunt  2Z4,  Aldred  v. 
Hieks,  6  Taont.  186  (B.  C.  L.  B.  toL  1). 

2b2 
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,-„oT  *THE  BRITISH  EMPIRE  MUTUAL  LIFE  ASSURANCE 
''***■'  COMPANY  V.  BROWNE.    Nov.  8. 

A  oontraot  entered  into  "on  behalf  of"  ft  joint-stoek  company,  within  the  7  A  8  Viet  e.  110,  a. 
44,  meant,  a  oontraet  by  which  the  company  contracts  to  do  something :  and  that  section  does 
not  prevent  the  company  from  enforcing  against  third  parties  a  contract  which  is  nnilateral 
only,  and  which  (though  they  are  expressed  to  be  partiea  to  it)  has  not  been  ezecnted  by  the 
company. 

Covenant.  The  decIaratioD, — which  described  the  plaintiffs  u 
« being  a  joint-stock  company  which  before  and  at  the  time  of  the 
making  of  the  indenture  thereinafter  mentioned,  was,  and  still  is,  com- 
pletely registered  and  incorporated,  and  had  obtained,  and  still  has,  a 
certificate  of  complete  registration  under  and  by  virtue  of  and  accord- 
ing to  the  statute  7  &  8  Vict.  c.  110,  intituled,  &;c.,  and  other  the 
statutes  in  such  case  made  and  provided," — stated,  that  theretofore,  to 
wit,  on  the  5th  of  February,  1851,  by  a  certain  indenture  then  made 
between  one  W.  Loder  and  Elizabeth  Dnng,  his  wife,  of  the  first  part, 
the  defendant  of  the  second  part,  the  plaintifis  of  the  third  part,  and 
Richard  Gartwright,  F.  Cuthbertson,  John  Gover,  and  W.  Groser, 
therein  described  as  the  general  trustees  of  the  said  company,  and 
which  said  trustees  and  the  survivors  and  survivor  of  them,  his  heirs, 
and  their  and  his  assigns,  so  far  as  regards  the  real  estate  thereinafter 
mentioned,  and  the  survivors  and  survivor  of  them,  his  executors  and 
administrators,  and  their  and  his  assigns,  with  respect  to  the  personal 
estate  thereinafter  mentioned,  were  and  are  designated  by  and  included 
in  the  expression,  where  the  same  was  and  is  thereinafter  used,  of  <«  the 
said  trustees,"  of  the  fourth  part, — profert, — after  reciting  that  the 
said  W.  Loder  had  requested  the  plaintiffs  to  advance  to  him  the  sum 
of  200/.,  which  they  had  agreed  to  do,  on  his  granting  to  them,  in  con- 
sideration thereof,  an  annuity  of  822.  5«.  6(2.,  for  the  term  of  three 
years  if  the  several  persons  thereinafter  in  that  behalf  named,  or  the 
survivor  of  them,  should  so  long  live,  to  be  payable  and  secured  as 
*7241  ^^^^^^^i^^f^^r  mentioned,  in  consideration  of  200/.  being  paid  by 
-'  the  plaintiffs  to  the  said  W.  Loder  upon  the  execution  thereof, 
the  receipt  whereof  was  thereby  acknowledged ;  the  said  W.  Loder  and 
the  defendant  did,  and  each  of  them  did  thereby,  for  himself  and  them- 
selves, and  their  respective  heirs,  executors,  and  administrators,  jointly 
and  severally  covenant  and  agree  with  the  plaintiffs,  their  successors 
and  assigns,  that  the  said  W.  Loder,  his  heirs,  executors,  or  adminis- 
trators, should  and  would  pay  unto  the  plaintiffs,  their  successors  or 
assigns,  one  annuity  of  822.  5«.  6(2.  during  the  term  of  three  years,  to 
commence  from  the  1st  of  February,  1851,  if  one  T.  Smith,  one  J. 
Martin,  one  H.  Gover,  and  one  F.  J.  Timms,  or  the  survivor  of  them, 
should  so  long  live,  and  to  be  paid  on  the  1st  of  February  in  each  year 
of  the  said  term,  without  any  deduction  thereout,— the  first  payment 


12  COMMON  BENCH.    (8  J.  SCOTT.)  724 


thereof  to  be  made  on  the  Ist  of  Febrnary,  1852^  and  the  last  payment 
thereof  on  the  Ist  of  February,  1854,  Jf  the  said  term  should  so  long 
continue ;  and  also  that  the  said  W.  Loder,  his  heirs,  executors,  or 
administrators,  should  and  would,  until  the  whole  of  the  said  annuity, 
and  all  arrears  thereof,  and  all  costs  and  charges  incident  thereto, 
should  be  fully  paid  and  satisfied,  keep  on  foot  the  several  policies  of 
assurance  which  the  said  W.  Loder  had  effected  with  thj  plaintiffs  on 
the  lives  of  himself  and  his  said  wife,  for  2002.  each,  dated  the  4th 
of  February,  1851,  and  numbered  respectively  8756  and  8767,  which 
he  had  that  day  deposited  with  the  plaintiffs  for  the  better  securing  the 
due  payment  of  the  said  annuity ;  and  that,  in  case  he  should  neglect 
to  pay  the  premiums  thereon,  then  that  the  said  trustees  might  pay  the 
same ;  and  that  the  said  W.  Loder,  his  heirs,  executors,  or  administra- 
tors, should,  upon  demand,  repay  to  them  the  amount  of  the  moneys 
so  paid, — as  by  the  said  indenture  would  more  fully  appear :  Averment, 
that  the  said  T.  Smith,  J.  Martin,  H.  Gover,  and  F.  J.  Timms  r^^oc 
*were  still  living,  and  the  said  term  of  three  years  had  not  yet  '- 
elapsed,  and  still  continued ;  nevertheless,  that,  after  the  making  of  the 
said  indenture,  and  during  the  said  term  of  three  years,  and  during  the 
lives  of  the  said  T.  Smith,  J.  Martin,  H.  Gover,  and  F.  J.  Timms,  to 
wit,  on  the  1st  of  February,  1852,  821.  5a.  6d.  of  the  said  annuity,  for 
one  year  then  last  elapsed,  became  and  was  due  and  payable  to  the 
plaintiffs ;  yet  the  said  W.  Loder  did  not  nor  would  pay  the  same  to  the 
plaintiffs  when  it  became  due,  or  at  any  other  time,  nor  had  the  defend- 
ant paid  the  same,  and  the  same  remained  wholly  due  and  unpaid,  con- 
trary to  the  said  covenant  in  that  behalf  so  made  as  aforesaid :  that  the 
said  W.  Loder  did  not,  after  the  making  of  the  said  indenture,  keep  on 
foot  the  said  policy  of  assurance  so  effected  by  him  with  the  plaintiffs 
on  the  life  of  himself,  for  2002.,  and  afterwards,  to  firit,  on  the  2l8t  of 
January,  1852,  wholly  omitted  and  neglected  so  to  do,  and  did  not  nor 
would  pay  to  the  plaintiffs  a  certain  premium  amounting  to  52.  10«.  8(2. 
which  became  and  was  by  the  said  policy  due  and  payable  to  the  plain- 
tiffs, in  order  and  for  the  purpose  of  keeping  the  said  policy  on  foot, 
and  thereby  the  said  policy  ceased  being  kept  on  foot  by  him,  contrary 
to  the  said  covenant  in  that  behalf.  [There  was  a  similar  breach  as  to 
the  policy  on  the  life  of  the  wife] :  and  so  the  plaintiff  said  that  the 
defendant  had  broken  his  said  covenant,  &c. 

The  defendant  craved  oyer  of  the  indenture,  which  was  set  out,  as 
follows : — **  This  indenture,  made  the  5th  of  February,  1851,  between 
W.  Loder,  of,  &c.,  and  Elizabeth  Dring,  his  wife,  of  the  first  part,  W. 
Browne,  of,  &c.,  of  the  second  part.  The  British  Empire  Mutual  Life- 
Assurance  Company,  of  the  third  part,  and  R.  Cartwright,  F.  Guthbert- 
son,  J.  Gover,  and  W.  Groser,  the  general  trustees  of  the  said  company, 
and  which  said  trustees,  and  the  survivors  and  survivor  of  them,  his 
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*72B1  ^®^"'  ^^^  ^^^^  ^^^  ^^^  assigns^  so  far  as  regards  the  real  estate 
-^  ^hereinafter  mentioned,  and  the  survivors  and  survivor  of  them, 
his  executors  and  administrators,  and  their  and  his  assigns,  with  respect 
to  the  personal  estal^e  hereinafter  mentioned,  are  designated  by  and 
included  in  the  expression,  where  the  same  is  hereinafter  used,  of  '*  the 
said  trustees,"  of  the  fourth  part:  Whereas,  the  said  W.  Loder  hath 
requested  the  said  company  to  advance  to  him  the  sum  of  2002.,  which 
they  have  agreed  to  do,  on  his  granting  to  them,  in  consideration 
thereof,  an  annuity  of  822.  5a.  6d.  for  the  term  of  three  years  if  the 
several  persons  hereinafter  in  that  behalf  named,  or  the  survivors 
of  them,  shall  so  long  live,  to  be  payable  and  secured  as  hereinafter 
mentioned:  Now,  this  indenture  witnesseth,  that,  in  consideration 
of  the  sum  of  2002.  sterling  to  the  said  W.  Loder  upon  the  execution 
hereof  paid  by  the  said  company  (the  receipt  whereof  is  hereby 
acknowledged),  they  the  said  W.  Loder  and  W.  Browne  do,  and  each 
of  them  doth  hereby,  for  himself  and  themselves,  and  their  respective 
heirs,  executors,  and  administrators,  jointly  and  severally  covenant 
and  agree  with  the  said  company,  their  successors  and  assigns,  that  the 
said  W.  Loder,  his  heirs,  executors,  or  administrators,  shall  and  will 
pay  unto  the  said  company,  their  successors  or  assigns,  one  annuity  of 
82Z.  5«.  6(2.  during  the  term  of  three  years,  to  commence  from  the  1st 
of  February  instant,  if  T.  Smith,  J.  Martin,  H.  Gover,  and  F.  J.  Timms, 
or  the  survivor  of  them,  shall  so  long  live,  and  to  be  paid  on  the  Ist  of 
February  in  each  year  of  the  said  term,  without  any  deduction  there- 
out,— the  first  payment  thereof  to  be  made  on  the  1st  of  February,  1854, 
if  the  said  term  shall  so  long  continue ;  and  also  that  the  said  W.  Loder, 
his  heirs,  executors,  or  administrators,  shall  and  will,  until  the  whole 
of  the  said  annuity,  and  all  arrears  thereof,  and  all  costs  and  charges 
incident  thereto,  shall  be  fully  paid  and  satisfied,  keep  on  foot  the  two 
^several  policies  of  assurance  which  the  said  W.   Loder  has 
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effected  with  the  said  company  on  the  lives  of  himself  and  of  his 


said  wife,  for  2002.  each,  dated  the  4th  of  February,  and  numbered 
respectively  8756  and  3757,  which  he  has  this  day  deposited  with  the 
said  company,  for  the  better  securing  the  due  payment  of  the  said 
annuity ;  and  that,  in  case  he  shall  neglect  to  pay  the  premiums 
thereon,  then  that  the  said  trustees  may  pay  the  same ;  and  that  the 
said  W.  Loder,  his  heirs,  executors,  or  administrators,  shall,  upon 
demand,  repay  to  them  the  amount  of  the  moneys  so  paid :  And  this 
indenture  further  witnesseth,  that,  for  the  considerations  aforesaid, 
and  for  better  securing  the  said  annuity,  they,  the  said  W.  Loder  and 
Elizabeth  Dring  his  wife,  so  far  as  regards  their  estate  and  interest,  or 
the  estate  and  interest  of  the  said  W.  Loder  in  right  of  his  said  wife, 
expectant  upon,  and  to  take  effect  upon,  the  decease  of  Mary  Ann 
Maslin,  the  mother  of  the  said  Elizabeth  Dring,  do,  and  each  of  them 
doth,  hereby  grant,  bargain,  sell,  alien,  release,  and  confirm  unto  the 
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said  trustees,  all  that  their  sixth  part  or  share,  and  all  other  their 
share  and  interest  of  and  in  all  that  freehold  messuage  or  tenement, 
farm,  lands,  hereditaments,  and  premises,  with  the  appurtenances, 
situate,  &c.,  in  the  parish  of  Winkfield,  in  the  county  of  Berks,  and 
now  in  the  occupation  of  the  said  Mary  Ann  Maslin,  or  her  tenants, 
and  all  ways  and  appurtenances  thereto  belonging,  and  all  the  estate, 
right,  title,  and  interest  of  them  the  said  W.  Loder  and  of  his  said 
wife,  or  either  of  them,  to  the  same,  to  have  and  to  hold  the  said  pre- 
mises under  the  said  trustees  fpr  ever,  subject  as  hereinafter  mentioned : 
And  this  indenture  further  witnesseth,  that,  for  the  considerations 
aforesaid,  they  the  said  W.  Loder  and  Elizabeth  his  wife,  so  far  as 
regards  their  estate  and  interest,  or  the  estate  and  interest  of  the  said 
W.  Loder  in  right  of  his  said  wife,  expectant  as  aforesaid,  do,  and  each 
of  them  doth,  bargain,  *sell,  and  assign  unto  the  said  trustees 


all  that  their  sixth  part  or  share,  and  all  other  their  share  and 
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interest  of  and  in  all  that  leasehold  messuage  or  tenement  and  premises 
situate  in  Wardour  Street,  Soho,  in  the  county  of  Middlesex,  and  also 
all  other  the  share  and  interest  whatsoever,  present  and  future,  of 
them  the  said  W.  Loder  and  Elizabeth  Dring  his  wife,  or  of  either  of 
them,  of  and  in  all  moneys,  estate,  and  effects  whatsoever,  which  they 
are,  or  either  of  them  is,  in  any  way  entitled  to  under  or  by  virtue  of 
the  last  will  and  testament  of  Charles  Maslin,  deceased,  the  father  of 
the  said  Elizabeth  Dring  Loder,  dated  on  or  about  the  19th  of  Novem- 
ber, 1836,  &c.,  and  all  the  right,  title,  &c.,  of  them  the  said  W.  Loder 
and  Elizabeth  Dring  his  wife,  or  either  of  them,  to  the  said  hereby 
assigned  premises, — to  have  and  to  hold  the  aaid  leasehold  premises 
unto  the  said  trustees  for  all  the  residue  of  their  term  and  interest 
therein,  save  the  last  day  thereof,  and  all  other  the  said  personal 
estate,  unto  the  said  trustees  for  ever :  And  it  is  hereby  agreed  and 
declared  that  the  said  trustees  shall  stand  possessed  of  and  interested 
in  the  said  premises,  upon  trust  for  securing  the  due  payment  of  the 
said  annuity,  and,  for  that  purpose,  upon  trust  that,  if  the  said  annuity, 
or  any  part  thereof,  shall  at  any  time  be  in  arrear  for  seven  days  next 
after  any  of  the  days  hereinbefore  appointed  for  the  payment  thereof,  by 
and  out  of  the  said  hereby-assigned  premises,  or  by  mortgage  or  absolute 
sale  thereof,  by  public  auction  or  private  contract,  without  any  pre- 
vious notice,  or  by  all  or  any  of  the  said  ways  or  means,  at  their  dis- 
cretion, to  levy  and  raise  such  sum  and  sums  of  money  as  shall  be 
necessary  for  paying  and  satisfying  the  said  annuity,  and  all  costs 
and  charges  which  the  said  company,  or  the  said  trustees,  shall  or 
may  sustain,  expend,  or  be  put  unto  by  reason  of  the  non-payment 
thereof,  or  otherwise  in  execution  of  the  trusts  thereof,  and  do  and 
*shall  pay  and  apply  the  money  so  to  be  levied  and  raised  in  r^^iroq 
and  towards  payment  and  satisfaction  of  the  said  arrears,  and  *- 
VOL.  XII.— 62 
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the  accruing  payments  of  the  said  annuity,  and  of  all  costs  and  charges 
accordingly,  and  pay  the  residue,  if  any,  unto  the  parties  entitled  to 
the  same :  Provided,  always,  and  it  is  hereby  agreed  and  declared,  that 
all  contracts,  mortgages,  sales,  assignments,  and  things  which  shall  be 
entered  into,  made,  and  executed  by  the  said  trustees,  of  or  concerning 
the  said  hereby-assured  premises,  or  any  part  thereof,  shall  to  all  intents 
and  purposes  be  as  valid  and  effectual  in  the  law  as  the  same  would 
have  been  if  the  said  W.  Loder  and  Elizabeth  Dring  his  wife,  their  or 
either  of  their  heirs,  executors,  administrators,  or  assigns,  had  actually 
joined  in  and  executed  the  same  ;  and  also  that  the  said  trustees  shall 
not  be  answerable  for  any  loss  which  may  happen  in  the  execution  of 
the  trusts  hereof,  unless  the  same  shall  happen  through  their  own  wilful 
default ;  and  that  the  receipt  or  receipts  of  them  the  said  trustees  for 
any  moneys  payable  to  them  by  virtue  hereof,  shall  sufficiently  discharge 
the  persons  paying  the  same,  and  who  shall  not  be  liable  to  see  to  the 
application  of  such  moneys,  nor  be  answerable  or  accountable  for  the 
loss  or  misapplication  thereof,  nor  be  obliged  to  inquire  or  ascertain 
whether  such  mortgages  or  sales  as  shall  have  been  made  by  the  said 
trustees  by  virtue  hereof,  shall  have  been  necessary  for  all  or  any  of 
the  purposes  hereinbefore  mentioned :  And,  for  the  better  enabling  the 
said  trustees  to  have,  receive,  and  take  the  hereby-assigned  premises, 
they  the  said  W.  Loder  and  Elizabeth  Dring  his  wife  do,  and  each  of 
them  doth,  hereby  irrevocably  nominate,  constitute,  and  appoint  the 
said  trustees,  their,  his,  and  her  true  and  lawful  attorneys  and  attorney, 
to  ask,  demand,  sue  for,  and  recover,  receive,  and  take  the  payment, 
transfer,  and  assignment  of  the  said  hereby-assigned  premises,  and 
*7^01  ^^^^J  P*^*  *^^  parcel  thereof,  *and,  on  receipt  thereof,  to  make, 
^  sign,  and  give  such  receipts,  releases,  and  discharges  in  the  law 
for  the  same,  as  shall  be  necessary,  and,  on  default  thereof,  to  com- 
mence and  prosecute  with  effect  all  such  actions,  suits,  and  other  pro- 
ceedings at  law  and  in  equity  for  the  recovery  thereof,  as  the  said 
attorney  shall  be  advised,  and  generally  to  do  and  perform  all  and  every 
such  further  and  other  acts,  deeds,  matters,  and  things  in  the  pre- 
mises, as  he  or  they  shall  think  fit :  And  the  said  W.  Loder,  for  him- 
self and  his  said  wife,  and  for  their  respective  heirs,  executors,  and 
administrators,  doth  hereby  covenant  and  declare  to  and  with  the  said 
trustees,  that  they  have,  or  one  of  them  now  hath,  in  himself  or  her- 
self, full  power  and  absolute  authority  to  charge  all  and  singular  the  said 
premises  hereby  charged  with  the  payment  of  the  said  annuity,  and 
convey  and  assure  the  said  premises  as  aforesaid ;  and  also  that  the  s&id 
premises  shall  be  holden  and  enjoyed  without  any  hindrance,  inter- 
ruption, claim,  or  demand  whatsoever  from  or  by  them  the  jsaid  W. 
Loder  and  Elizabeth  Dring  his  wife,  or  either  of  them,  their  or  either 
of  their  heirs,  executors,  administrators,  or  assigns,  or  any  other  person 
whomsoever ;  and  that  free  and  clear,  and  freely  and  clearly  acquitted, 
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exonerated,  and  discharged  by  them  the  said  W.  Loder  and  Elizabeth 
Dring  his  wife,  their  or  either  of  their  heirs,  executors,  administrators, 
and  assigns,  of,  from,  and  against  all  and  all  manner  of  former  estates, 
titles,  charges,  and  encumbrances  whatsoever ;  and,  further,  that  they 
the  said  W.  Loder  and  Elizabeth  Dring  his  wife,  their  and  each  of  their 
heirs,  executors,  administrators,  and  assigns,  and  every  other  person 
lawfully  and  equitably  claiming  any  estate,  right,  title,  or  interest  what- 
soever, in,  to,  or  out  of  the  said  premises  hereby  charged  or  conveyed 
and  assured,  or  any  part  thereof,  shall  and  will  at  all  times  hereafter, 
upon  every  reasonable  request  of  the  said  trustees,  but,  until  such 
^mortgage  or  sale  shall  be  made,  at  the  costs  and  charges  of  the 


said  W.  Loder  and  Elizabeth  Dring  his  wife,  or  one  of  them. 
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their  or  one  of  their  heirs,  executors,  administrators,  or  assigns,  and, 
after  such  sale  or  mortgage,  then  at  the  costs  and  charges  of  the  per- 
sons requiring  the  same,  make,  do,  and  execute  all  such  further  and 
other  lawful  and  reasonable  acts,  deeds,  matters,  and  things  whatsoever 
as  may  be  necessary  for  the  more  effectually  charging,  granting,  mort- 
gaging, and  assuring  the  said  hereby-assured  premises  unto  the  said  trus- 
tees, or  any  mortgagee  or  purchaser  thereof:  And,  lastly,  that,  when  and 
so  soon  as  by  the  expiration  or  other  sooner  determination  of  the  said  term 
of  three  years,  the  annuity  hereby  granted  shall  cease  to  be  payable,  and 
all  arrears  thereof,  and  all  other  sum  and  sums  of  money  due  and  payable 
to  the  said  trustees  shall  have  been  fully  paid  and  satisfied,  then  these 
presents,  and  everything  herein  contained,  shall  cease  and  be  void,  but 
subject  and  without  prejudice  to  any  act,  deed,  matter,  or  thing  which  shall 
in  the  meantime  have  been  made  and  done  by  virtue  hereof."  The  plea 
then  stated,  that,  before  and  at  the  time  of  the  making  of  the  said  supposed 
indenture,  the  plaintiffs  were,  and  from  thence  hitherto  had  been  and 
Btill  were,  a  joint-stock  company  completely  registered  under  the  7  &  8 
Vict.  c.  110,  intituled,  &c.,  and  that  the  said  supposed  indenture,  and 
the  covenant  in  the  declaration  mentioned,  was  a  contract  entered  into 
on  behalf  of  the  said  joint-stock  company  so  completely  registered  as 
aforesaid,  and  was  not  nor  is  it  a  contract  for  the  purchase  of  any  article 
the  payment  or  consideration  for  which  did  not  or  does  not  exceed  the 
sum  of  502.,  or  for  any  service  the  period  of  which  did  not  or  does  not 
exceed  six  months,  and  the  consideration  for  which  did  not  or  does  not 
exceed  50^,  and  was  not  nor  is  it  a  bill  of  exchange  or  promissory 
note ;  and  that  the  said  contract,  indenture,  and  covenant  was  not  nor 
is  it  ^signed  by  two  of  the  directors  of  the  said  company,  and  r^ne^(^ 
sealed  with  the  common  seal  thereof,  or  signed  by  any  officer  of  ^ 
the  said  company  on  its  behalf  thereunto  expressly  authorized  by  any 
minute  or  resolution  of  the  board  of  directors,  applying  to  the  particu- 
lar case,  whereby  and  by  force  of  the  statute  in  such  case  made,  the 
said  contract,  indenture,  and  covenant  was  and  is  void  and  ineffectual, 
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except  as  against  the  plaintiffs,  being  the  company  on  whose  behalf  the 
same  had  been  made, — verification. 

Special  demurrer,  for  that  the  matters  of  defence  therein  pleaded  do 
not  constitute  any  defence,  for  that  they  do  not  make  the  said  inden- 
ture void  and  ineffectual  against  the  plaintiffs;  that  the  requisites 
therein  alleged  are  not  necessary  for  such  an  indenture;  that  the 
indenture  is  not  a  contract  within  the  meaning  of  the  enactment  of 
the  statute  referred  to  in  the  plea ;  and  that  the  plea  is  double,  for 
relying  upon  both  want  of  signature  and  want  of  sealing,  &c.  Joinder 
in  demurrer. 

WilleSy  in  support  of  the  demurrer. — The  contract  declared  upon  is 
essentially  unilateral, — to  be  performed  by  the  defendant.  The  deed 
recites  that  the  company  advanced  the  200Z.  as  agreed ;  and  it  contains 
covenants  in  favour  of  the  company,  in  consideration  of  such  advance. 
One  of  the  covenantors  now  objects  that  the  plaintiffs  cannot  recover, 
because  they  have  not  executed  the  deed.  This  objection  is  based 
upon  the  44th  section  of  the  7  &;  8  Vict.  c.  110 :  but  it  will  be  neces- 
sary to  find  very  stringent  language  in  that  section  to  sustain  it.  The 
words  are, — <<  for  the  purpose  of  regulating  contracts  entered  into  on 
behalf  of  any  joint-stock  company  completely  registered  under  this 
act  (except  contracts  for  the  purchase  of  any  article  the  payment  or  con- 
sideration for  which  doth  not  exceed  the  sum  of  502.,  or  for  any  service 
the  period  of  which  doth  not  exceed  six  months,  and  the  consideration 
^-oon  for  which  doth  not  exceed  50/.,  and  ^except  bilh  of  exchange  and 
^  promissory  notes)^  be  it  enacted,  that  every  such  contract  shall  be 
in  writing,  and  signed  by  two  at  least  of  the  directors  of  the  company  on 
whose  behalf  the  same  shall  be  entered  into,  and  shall  be  sealed  with  the 
common  seal  thereof  or  signed  by  some  officer  of  the  company  on  its 
behalf,  to  be  thereunto  expressly  authorized  by  some  minute  or  resolu- 
tion of  the  board  of  directors  applying  to  the  particular  case ;  and  that, 
in  the  absence  of  such  requisites,  or  of  any  of  them,  any  such  contract 
shall  be  void  and  ineffectual  (except  as  against  the  company  on  whose 
behalf  the  same  shall  have  been  made) ;  and  that  every  such  contract 
for  the  purchase  of  any  article  the  consideration  of  which  does  not  exceed 
the  sum  of  50Z.,  or  for  any  services  the  period  of  which  doth  not  exceed 
six  months,  and  the  consideration  for  which  doth  not  exceed  50/.,  entered 
into  on  behalf  of  any  joint-stock  company  completely  registered  under 
this  act,  may  be  entered  into  by  any  officer  authorized  by  a  general  by- 
law in  that  behalf;  and  that  every  such  contract,  whether  under  seal  or 
not,  shall  immediately  after  the  same  shall  have  been  entered  into,  be 
reported  to  the  secretary  or  other  appointed  officer  of  the  company  on 
whose  behalf  the  same  shall  have  been  entered  into,  who  shall  enter  the 
same  in  proper  books  to  be  kept  for  that  purpose ;  and  that,  if  any  such 
contract  be  not  so  reported  and  entered,  then  the  officer  by  whose  default 
such  contract  shall  not  be  so  reported  or  entered,  shall  be  liable  to  repay 
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to  the  company  on  whose  behalf  such  contract  may  be  made,  the  amount 
of  the  consideration  agreed  to  be  paid  by  or  on  behalf  of  such  company 
in  respect  of  such  contract."  This  is  an  enactment  designed  for  the 
protection  of  joint-stock  companies ;  its  object  throughout  seems  to  be, 
to  give  the  shareholders  certain  privileges  and  immunities.  But  for  the 
suggestion  throum  out  in  Ridley  v.  The  Plymouth,  &c.,  Grinding  and 
Baking  Company,  2  Exch.  711,t  that  a  contract  '^'not  entered  into  r-i^f^oA 
in  compliance  with  that  section  cannot  be  enforced  by  the  com-  *- 
pany,  there  would  have  been  little  difficulty  here.  [Maule,  J. — There 
is  no  stipulation  in  this  deed  for  anything  to  be  done  by  the  company.] 
Kons.  The  44th  section  was  intended  to  apply  only  to  cases  where 
there  is  a  mutuality,  where  the  things  contracted  to  be  done  on  the  one 
side  form  the  consideration  for  what  is  to  be  done  on  the  other  side, — 
as  in  the  case  of  a  lease,  where  the  whole  consideration  for  what  the 
tenant  contracts  to  do,  is,  the  leasing  of  the  land.  If  the  landlord  does 
not  execute  the  lease,  the  consideration  fails.  The  leading  case  upon 
that  subject  is  Soprani  v.  Skurro,  Yelv.  18.  There,  '' Soprani  and 
Barnardi  brought  assumpsit  against  Skurro,  and  declared  that  it  was 
agreed  between  the  plaintifis  and  one  Zanches,  that  Zanches  should 
demise  to  one  Welsh  a  messuage  for  seven  years,  and  that  it  was 
agreed  that  Welsh  during  the  same  term  should  repair  the  house  with 
tile  and  glass  only ;  and  it  was  agreed  that  these  and  other  covenants 
should  be  put  into  an  indenture  between  the  said  Welsh  and  Zanches, 
and  that  the  plaintiffs  should  be  bound  in  lOOZ.  for  the  performance 
of  the  covenants  on  the  part  of  Welsh ;  and  they  further  showed  that 
an  indenture  was  drawn,  and  because  there  were  more  covenants  put 
into  the  indenture  to  be  performed  on  the  part  of  Welsh  than  were  at 
first  agreed,  viz.,  that  Welsh  should  be  bound  to  all  manner  of  repairs, 
Welsh  refused  to  seal  the  indenture,  and  the  plaintiffs  refused  to  seal 
the  bond  of  lOOZ.  for  performance,  &c. ;  they  further  showed,  that,  in 
the  said  house  there  was  a  great  wall,  parcel  of  it,  ruinous  and  likely 
to  fall  within  the  term ;  and  that  Skurro,  the  defendant,  in  considera- 
tion Welsh  would  seal  the  indenture,  and  the  plaintiffs  the  bond  of 
lOOZ.,  undertook  and  promised  the  plaintiffs  that  he  would  maintain  the 
said  wall  durante  prsedicto  termino  7  annorum :  they  showed,  that,  in 
*consideratione  inde,  Wekh  sealed  the  indenture  as  his  deed,  to  r^p^otz 
Zanches,  and  that  the  plaintiffs  also  sealed  the  bond  of  1002.  to  '- 
the  said  Zanches ;  and  said,  in  facto,  that  the  wall  of  the  said  house 
fell,  for  want  of  repairs,  within  the  said  term  ;  and  showed  in  certain 
when,  both  after  the  sealing  and  delivery  of  the  said  indenture  by 
Welsh,  and  of  the  said  bond  by  the  plaintiffs  (viz.  in  his  verbis,  durante 
prsedicto  termino  7  annorum  per  indentur'  prsed'  dimiss'),  whereby  they 
had  forfeited  their  bond,  to  their  damage  2002. ;  and,  upon  non  assumpsit 
pleaded,  it  was  found  for  the  plaintiffs.  And  it  was  moved  in  arrest  of 
judgment  that  the  declaration  was  insufficient ;  for,  the  action  is  founded 

2T 
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on  a  breach  of  promise  in  the  defendant  for  not  repairing  a  wall,  parcel 
of  the  house  agreed  to  be  demised  to  Welch  by  Zanches ;  but  it  is  not 
expressly  alleged  that  Zanches  did  demise  the  said  house ;  and,  if  there 
is  no  demise,  then  there  is  no  possibility  for  the  defendant  to  repair  it 
daring  the  term ;  for,  non  constat  that  there  is  any  term :  and  a  good 
exception,  per  totam  curiam ;  because,  for  anything  that  appears  in  the 
declaration,  the  indenture  sealed  was  only  on  the  part  of  the  lessee, 
and  not  on  the  part  of  Zanches,  the  lessor ;  and,  if  the  lessee  seals  his 
part,  and  not  the  lessor,  nihil  operat.,  neither  in  respect  of  the  interest, 
nor  in  respect  of  the  covenants ;  for,  the  covenants  depend  upon  the 
lease,  and  the  plaintiff's  bond  upon  the  covenants ;  and,  if  there  is  no 
lease,  there  is  no  covenant,  and  by  consequence  no  breach  of  tho  cove- 
nant, whereby  the  plaintiffs  can  in  any  sort  be  damnified ;  for,  if  the 
lease  had  been  made,  and  afterwards  surrendered,  all  the  covenants  and 
the  bond  for  performance  of  them  had  been  void  also.  "  In  Pitman  v. 
Woodbury,  8  Exch.  4,t  where  this  matter  is  much  discussed,  Parke,  B., 
says :  «  The  cases  establish,  that  a  covenantee  in  an  ordinary  indenture, 
who  is  a  party  to  it,  may  sue  the  covenantor  who  executed  it,  although  be 
*7^fil  *'^^™s®^^  never  did;  for  he  is  a  pafty,  although  he  did  not  exe- 
^  cute,  and  parties  to  an  indenture  may  sue,  though  strangers  can- 
not ;  and  it  makes  no  difference  that  the  covenants  of  the  defendant 
are  therein  stated  to  be  in  consideration  of  those  of  the  covenantee. 
Of  this  there  is  no  doubt,  nor  that  a  covenant  binds  without  considera- 
tion. But,  with  respect  to  leases  by  indenture,  the  older  authorities 
show  that  the  covenants,  which  depend  on  the  interest  of  the  lease,  and 
are  made  because  the  covenantor  has  that  interest, — ^such  as  those  to 
repair  and  pay  rent  during  the  term,  are  not  obligatory,  if  the  lessor 
does  not  execute, — not  because  the  lessor  is  not  a  party,  but  because 
that  interest  has  not  been  created  to  which  such  covenants  are  annexed, 
and  during  which  only  they  operate,  as  such  covenants  undoubtedly  do 
not,  if  the  term  ends  by  surrender,  and  are  suspended  by  eviction  by 
the  lessor,  so  they  do  not  begin  to  operate  unless  the  term  commences : 
the  foundation  of  the  covenant  failing,  the  covenant  fails  also.  Unless 
there  be  a  term,  a  covenant  to  repair  during  tf,  is  void.  But,  with 
respect  to  collateral  covenants,  not  depending  on  the  interest  in  the 
land,  it  is  otherwise,  and  they  are  obligatory."  The  matter  was  also 
discussed  in  Cooch  v.  Ooodman,  2  Q.  B.  580  (E.  C.  L.  R.  vol.  42), 
where  the  Court  of  Queen's  Bench  expressed  an  inclination  of  opinion, 
that  it  was  not  necessary  that  the  landlord  should  have  executed  the 
lease,  provided  the  tenant  has  had  the  enjoyment  of  the  land.  [Jervxs, 
0.  J. — So  I  should  have  thought.  In  Pitman  v.  Woodbury,  it  may  be 
that  both  parties  had  repudiated  the  contract,  and  elected  to  treat  it  as 
a  tenancy  from  year  to  year :  and  in  Soprani  v.  Skurro,  it  may  be  that 
the  lessee  never  was  in  possession.]  The  44th  section  is  confined  to 
cases  where  there  is  mutuality,  where  the  execution  of  the  contract  by 
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tbe  company  is  essential,  and  would  compel  them  to  do  something. 
[Jervis,  C.  J.,  referred  to  Smith  v.  The  Hull  Glass  *Company,  r^moff 
11  C.  B.  897  (E.  C.  L.  E.  vol.  73).]  In  Rose  v.  Poulton,  2  B.  ■■  ' 
k  Ad.  822  (E.  C.  L.  R.  vol.  22),  Lord  Tenterden  sajs :  «  Whether  an 
entire  failure  of  consideration  will  in  all  cases  relieve  a  party  from  the 
obligation  of  his  deed,  it  is  not  necessary  at  present  to  inquire.  In  the 
case  of  a  lease  not  executed  by  the  lessor,  it  certainly  does,  because,  in 
default  of  such  execution,  there  is  no  lease."  That  shows  that  the  case 
of  the  lease  is  the  single  exception. 

Hugh  Sillf  contrdr. — The  contract  in  question,  it  is  submitted,  is  a 
contract  within  the  meaning  of  the  44th  section  of  the  7  &  8  Vict.  c. 
110,  and  void,  except  as  against  the  company,  for  the  reasons  stated 
in  the  plea.  No  doubt  there  are  many  cases  where  a  covenantee  may 
sue  for  a  breach  of  the  covenants,  although  he  has  not  executed  the 
deed.  The  authorities  upon  the  subject  are  collected  in  Wetherell  v. 
Langston,  1  Exch.  634.t  So,  in  Laythoarp  v.  Bryant,  2  N.  0.  735,  3 
Bcott,  238,  it  was  decided,  that,  a  contract  within  the  4th  section  of 
the  statute  of  frauds,  29  Car.  2,  c.  3,  may  be  sued  on  by  a  party  who 
has  not  signed  it.  But  here  there  is  nothing  but  the  execution  of  the 
deed  by  the  company  to  bind  them  to  assent  to  the  parties  of  the  fourth 
part  being  trustees.  The  deed  provides,  in  language  which,  according 
to  the  rule  laid  down  in  Pordage  v.  Cole,  1  Wms.  Saund.  819,  are  words 
of  covenant  by  each  party,  that  the  trustees  should  stand  possessed  of 
the  property  conveyed  to  them,  upon  trust  to  sell  the  same  if  the  an- 
nuity should  be  in  arrear.  The  contract,  on  the  face  of  it,  is  expressed 
to  be  made  on  behalf  of  the  company ;  it  is  not  competent  to  them, 
therefore,  to  say  that  it  is  not  made  on  their  behalf.  But  for  the  excep- 
tions, it  might  well  have  been  that  <«  contracts"  in  the  statute  was 
intended  to  mean  contracts  which  required  execution  by  the  company 
to  give  them  validity.  It  would,  however,  le^  to  great  inconvenience, 
to  depart  from  the  plain  meaning  *of  the  words  used.  In  The  r^^oo 
Copper  Miners'  Company  v.  Fox,  16  Q.  B.  229  (E.  C.  L.  R.  vol.  ^ 
71),  in  assumpsit  by  a  corporation  on  a  contract  for  the  supply  of  iroa 
rails  to  the  defendant,  averring  mutual  promises,  the  defendant  pleaded 
non  assumpsit  only.  On  the  trial,  the  plaintiffs  proved  the  making  of 
the  contract  in  fact ;  the  defendant  proved  a  charter  incorporating  the 
plaintiffs  for  the  purpose  of  trading  in  copper-ore,  but  containing  no- 
thing as  to  trading  in  iron.  No  other  charter  was  proved :  nor  was 
there  any  evidence  that  the  contract  proved  was  in  any  way  ancillary 
to  the  trade  in  copper*  It  was  held  that  the  contract,  not  being  under 
seal,  and  not  being  for  the  trading  purpose  for  which  the  plaintiffs  were 
incorporated,  did  not  bind  the  plaintifftj  and  that  the  defendant  was 
entitled  to  the  verdict  on  non  assumpsit,  a«  there  was  no  consideration 
for  hie  promiee.  Lord  Campbell,  in  giving  judgment,  says :  *«  By  the 
statute  of  frauds,  no  action  can  be  brought  upon  certain  agreements, 


788  BRITISH  EMPIRE  ASSURANCE  CO.  t;.  BROWNE.    M.  T.  1852. 


unless  there  be  a  memorandom  thereof  signed  by  the  party  to  be 
charged ;  and  the  courts  have  very  properly  held  that  a  party  who  has 
signed  a  memorandum  of  the  agreement,  may  be  sued  upon  it,  although 
the  other  party  has  not ;  because,  there,  the  requisition  of  the  statute 
has  been  complied  with,  and  there  is  such  an  agreement  as  the  party 
suing  alleges.  But,  here,  the  consideration  for  the  defendant's  promise, 
is,  an  alleged  promise  by  the  plaintiffs ;  and,  their  supposed  promise 
given  in  evidence  being  void,  the  contract  alleged  is  not  proved.  It 
would,  indeed,  be  strange  if  a  corporation  entering  into  a  commercial 
contract,  might  enforce  it  at  pleasure,  but  might  break  it  with  impu- 
nity, wherever  fraudulently  induced  to  do  so.  The  plaintiffs  finidly 
rely  upon  a  suggestion  of  Tindal,  C.  J.,  in  The  Fishmongers'  Company 
V.  Robertson,  5  M.  &  G.  131,  192  (E.  C.  L.  R.  vol.  44),  6  Scott,  N.  B. 
56,  105,  that,  when  a  corporation  have  sued  as  plaintiffs  upon  a  simple 
♦7^Q1  ^°^^^*®^J  ^^®y  °^*y  possibly  for  *ever  be  estopped  from  objectmg 

-^  that  the  contract  was  not  binding  upon  them,  so  as  to  afford  a 
remedy  to  the  other  side  by  cross-action,  and  to  take  away  the  objec* 
tion  of  want  of  reciprocity.  But  there  is  great  difficulty  in  saying 
what  shall  be  the  form  of  action  to  which  the  opposite  side  may  resort, 
or  from  what  point  of  time  the  estoppel  is  to  operate ;  and,  after  all, 
it  would  only  give  a  remedy  upon  the  contract,  where  the  corporation 
have  deemed  it  for  their  advantage  to  enforce  it  by  action,  the  other 
side  being  left  without  remedy  where  the  corporation  wish  entirely  to 
break  and  abandon  it.  Besides,  giving  full  effect  to  the  supposed 
estoppel,  and  supposing  that  hereafter  the  now  plaintiffs  might  be  sued 
in  an  action  of  covenant  on  this  contract  (the  want  of  profert  being 
somehow  excused),  still  the  estoppel  would  not  prove  the  contract  set 
out  in  this  declaration,  which  supposes  the  promises  on  either  side  to 
be  without  seal.  On  no  ground,  therefore,  can  the  action  be  sup- 
ported." It  is  submitted,  therefore,  that,  there  being  certain  provi- 
sions in  this  deed  which  profess  to  bind  the  company,  and  the  contract 
purporting  to  be  made  on  behalf  of  the  company,  it  is  a  contract 
within  the  44th  section  of  the  statute,  and  void  for  not  being  executed 
in  compliance  with  the  provisions  of  the  act. 
Willes  was  heard  in  reply. 

Jervis,  G.  J. — I  am  of  opinion  that  the  plaintiffs  in  this  case  are 
entitled  to  judgment.  It  is  admitted  by  Mr.  Hill,  that  the  44th  section 
of  the  statute  applies  only  to  such  contracts  as  are  entered  into  on 
behalf  of  the  company ;  and  admitting  that  a  bond  or  a  deed-poll  is 
not  within  that  section,  it  is  suggested  that  a  more  general  application 
is  to  be  given  to  the  words  used,  by  reason  of  the  exception,  and  that 
every  case  which  does  not  fall  within  the  exception,  must  come  within 
*7401  ^^^  general  ^words.     The  44th  section  in  effect  says  that  all 

-'  contracts  entered  into  on  behalf  of  a  completely  registered  com- 
pany, shall  be  executed  in  a  given  manner,  and  that,  in  the  absence  of 
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snch  requisites,  or  of  any  of  them,  every  such  contract  shall  be  void 
and  ineffectual,  except  as  against  the  company  on  whose  behalf  the 
same  shall  have  been  made.  The  question  is,  whether  this  is  or  is  not 
«a  contract  made  on  behalf  of  the  company."  It  seems  to  me  that  it 
is  not.  Mr.  Hill  says  it  is,  from  the  form  of  the  contract,  because 
there  is  a  covenant  on  the  part  of  the  trustees  of  the  company  to  do 
certain  things.  I  apprehend  that  is  not  the  fair  meaning  of  the  con- 
tract. The  contract  is  in  effect  this : — The  company  advance  a  sum  of 
money  to  Loder,  in  consideration  of  which  he  grants  them  an  annuity 
of  82{.  5«.  6(2.  for  three  years,  for  the  due  payment  of  which  the  defend- 
ant covenants  jointly  with  him ;  and  Loder,  by  way  of  further  security, 
deposits  with  the  trustees  certain  policies,  and,  together  with  his  wife, 
assigns  to  the  company  a  reversionary  interest  of  the  latter,  with  power 
to  the  trustees  to  sell  the  same  for  the  purpose  of  paying  the  annuity, 
in  case  of  default.  This  is  not  a  covenant  that  the  trustees  shall  do 
an  act,  but  a  mere  condition  or  qualification  of  the  grant,  and  would  be 
equally  binding  on  the  trustees,  whether  the  company  executed  the 
deed  or  not.  It  seems  to  me  that  the  44th  section  was  meant  to  be 
confined  to  cases  where  the  company  bind  themselves  to  do  something, 
in  consideration  of  which  something  else  is  to  be  done  by  the  other 
party :  and  then  the  contract  must  be  under  seal,  and  made  with  the 
additional  formalities  pointed  out  by  the  section.  If  it  be  not  so  made, 
the  party  contracted  with  may  enforce  the  contract  against  the  com- 
pany, but  the  company  cannot  enforce  it  against  him.  That  certainly 
seems  somewhat  hard ;  but  the  object  evidently  was,  to  compel  these 
companies  so  to  contract  as  to  secure  justice  being  done  to  *the  r^t^trA-i 
interests  as  well  as  of  the  shareholders  as  of  those  with  whom  ^ 
they  contract.  If  that  be  so,  this  contract,  being  entirely  unilateral, 
clearly  is  not  within  the  act  of  parliament. 

Maulb,  J. — I  am  of  the  same  opinion.  The  object  of  this  section 
of  the  act  may  not  be  very  transparent ;  but  I  think  the  woids  of  it  are 
plain  enough.  Apart  from  the  act  of  parliament,  is  this  a  contract 
entered  into  on  behalf  of  the  company  ?  Here  is  a  covenant  by  the 
defendant  and  another  to  pay  certain  moneys  to  certain  covenantees* 
As  soon  as  the  deed  was  executed  by  the  covenantors,  it  was  competent 
to  the  covenantees  to  sue  upon  it,  without  any  act  done  by  them* 
That,  I  think,  sufficiently  shows  that  this  is  not  a  contract  entered  into 
on  behalf  of  the  company.  It  was  not  necessary  for  the  company  to 
know  anything  about  it.  According  to  the  law  as  expounded  i& 
Wetherell  v.  Langston,  1  Exch.  684,t  this  contract  only  requires  of  the 
company  the  act  of  suing  upon  it.  The  act  of  parliament,  therefore, 
does  not  apply :  the  words  as  well  as  the  spirit  of  it  comprehend  only 
contracts  which  are  made  for  the  purpose  of  binding  the  company.  So 
far  I  have  considered  the  case  simply  with  respect  to  the  general  effect 
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of  the  deed.     The  particular  terms  in  which  the  deed  is  worded,  can 
make  no  di£ference. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  only  question  is, 
whether  or  not  this  is  a  contract  made  on  behalf  of  the  company,  within 
the  meaning  of  the  44th  section  of  the  statute,  that  is,  whether  it  is  a 
contract  whereby  the  managers  or  trustees  professed  to  bind  the  com- 
pany. For  the  reasons  above  given,  I  am  of  opinion  it  is  not  within 
the  act.  Judgment  for  the  plaintiffs. 


*7421  *WII^I-OUGHBY  and  Others,  Appellants ;  HORRIDGE,  Re- 
^  spondent.    Nov,  19. 

Tbe  lessees  of  a  ferry  provided  steamboats  for  the  oonyeyance  of  passengers,  goods,  and  cattle 
from  A.  to  B.,  and  also  slips  for  landing  and  embarking,  which  were  (generally)  snffioient  for 
the  purpose : — Held,  that  they  were  liable  for  an  injury  sustained  by  the  horse  of  a  passenger, 
in  consequence  of  the  side-rail  of  the  landing-slip  (of  the  dangerous  state  of  which  they  bad 
been  forewarned)  giving  way,  although  the  horse  was  at  the  time  under  the  control  and 
management  of  its  owner. 

This  was  a  plaint  in  the  county  court  of  Cheshire,  at  Birkenhead, 
entered  on  the  17th  of  June,  1852,  and  tried,  without  a  jury,  on  the 
8d  of  July.  The  particulars  of  the  plaintiff's  demand  or  claim,  were  as 
follows : — 

(( In  the  County  Court  of  Cheshire,  at  Birkenhead. 
<<  Between  John  Horridge,  plaintiff,  and  E.  G. 
WiUoughby  and  another,  defendants. 

<<  This  action  is  brought  to  recover  the  sum  of  81{.  10«.,  on  the 
following  grounds  of  action,  viz.  for  that  you,  as  carriers  for  hire,  were 
intrusted  with  certain  goods,  to  wit,  a  mare,  of  the  plaintiff,  to  be 
carried  from  Birkenhead  to  Liverpool,  and  that,  by  your  negligence, 
the  said  mare  was  staked,  cut,  and  wounded,  and  in  consequence 
thereof  was  obliged  to  be  and  was  destroyed,  to  the  plaintiff's  damage 
of  81/.  10«." 

The  defendants  are  lessees  of  a  ferry  across  the  river  Mersey,  run- 
ning their  steamboats,  at  short  intervals  throughout  the  day,  between 
Liverpool  and  Birkenhead,  to  and  fro,  for  the  conveyance  of  passengers 
oind  goods  for  hire ;  and  it  is  part  of  their  duty  to  provide  accommoda- 
tion for  embarking  and  landing  at  both  sides  of  the  river.  It  is  not  the 
practice  of  the  defendants  to  take  charge  of  horses,  cattle,  or  other  live 
Animals,  while  on  board  their  steamboats :  and,  on  the  occasion  in  ques- 
iloD,  the  defendants  did  not  themselves,  nor  by  their  boatmen  or 
servants,  in  any  way  interfere  with  the  plaintiff's  mare,  from  the  time 
^fjAtri  she  was  taken  on  board  by  the  '''plaintiff  himself  at  Birkenhead, 
^  until  the  injury  occurred,  as  hereinafter  mentioned. 

In  the  month  of  May  last,  the  plaintiff  rode  iiis  mare  to  the  ferry  at 
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Birkenhead,  paid  one  shilling  (being  the  usual  charge  for  the  conveyance 
of  a  horse  to  Liverpool),  led  her  on  board  himself,  and  remained  with  her 
until  the  steamboat  was  properly  moored  alongside  of  a  large  floating 
landing-stage  at  Liverpool,  which  is  used  for  the  convenience  of  all  the 
ferries, — eight  or  ten  in  number. 

The  floating  landing-stage  is  several  feet  higher  than  the  decks  of  the 
steamboats:  and,  for  the  landing  of  passengers,  horses,  &c.,  movable 
slips,  the  property  of  the  lessees  or  proprietors  of  the  difierent  ferries,  are 
used.  These  slips  have  light  hand-rails  on  either  side ;  and,  though  suit- 
able for  foot  passengers,  are  apparently  too  slight,  and  not  of  the  best 
construction  for  landing  horses,  or  other  heavy  animals :  but  the  defend- 
ants' slip  did  not  differ  in  appearance  from  those  used  by  the  conductors 
of  the  other  ferries :  and,  if  it  had  been  sound,  or  even  if  it  had  not  been 
known  to  be  unsound,  the  judge  stated  that  he  would  have  considered  the 
injury  accidental,  and  would  not  have  visited  the  defendants  with 
damages. 

It  was  proved  that  one  of  the  hand-rails  of  the  slip  in  question  had 
been  broken  by  a  horse  about  a  fortnight  before ;  that  it  was  broken  in 
the  centre,  where  a  sharp-pointed  upright  supporter  of  iron  entered  it ; 
and  that  the  rail  was  then  tied  together  again  with  a  piece  of  cord,  and  used 
as  before ;  and  that  again,  on  the  morning  of  the  day  on  which  the  plain- 
tiff's mare  was  injured,  the  same  rail  had  been  broken  a  second  time  by 
a  horse  falling  against  it ;  after  which  the  defendants  had  been  distinctly 
cautioned  by  a  policeman  on  duty,  that,  if  they  persisted  in  using  that  slip, 
they  would  be  reported :  notwithstanding  which,  the  railing  was  again 
put  together,  ♦and,  the  plaintiff's  mare  (while  she  was  being  led  r^fj^A 
by  the  plaintiff  from  the  boat  to  the  landing-stage)  pressing  *- 
against  it,  the  two  pieces  of  the  hand-rail  parted,  and  the  mare  was 
pierced  by  the  iron  upright  before  mentioned,  and  was  so  much  hurt  that 
it  was  necessary  to  destroy  her  at  once. 

The  plaintiff  had  no  knowledge  that  the  hand-rail  had  been  broken ; 
nor  was  there  anything  in  its  appearance  to  attract  attention. 

For  the  defendants,  it  was  contended,  that,  under  the  circumstances, 
they  were  not  liable ;  that  all  they  undertook,  was,  to  find  steam-accom- 
modation, and  the  means  of  crossing  from  Liverpool  to  Birkenhead,  and 
from  Birkenhead  to  Liverpool ;  that  they  never  took  charge  of  live  ani- 
mals ;  and  that,  as  .the  mare  in  question  remained  the  whole  time  under 
the  control  and  management  of  the  plaintiff  himself,  she  was  at  his  risk, 
and  that  the  defendants  could  not  be  legally  held  responsible  for  the 
injury  the  plaintiff  had  sustained. 

The  judge  was  of  opinion  that  the  injury  was  caused  by  the  defective 
hand-rail ;  and,  that,  to  persist  in  using  the  slip  after  two  accidents,  and 
particularly  after  what  had  occurred  that  mommg,  was  so  careless  and 
culpable  an  act  as  to  make  the  defendants  responsible  for  the  conse- 
quences. He  therefore  ordered  the  verdict  to  be  entered  for  the  plain- 
tiff for  312.  lOs.f  being  the  value  of  the  mare. 
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Edward  Jame%^  for  the  appellants.— The  decision  of  the  judge  of  the 
county  court  iivas  wrong,  and  must  be  reversed.     The  action  is  against 
the  defendants  as  common  carriers,  and  for  an  injury  to  the  plaintiff's 
mare  during  the  time  of  its  being  conveyed  by  them  as  such  carriers.    The 
judge  has  found  that  the  defendants  were  not  in  fact  common  carriers,  and 
that  the  mare  was  never  in  their  custody  or  under  ther  control  as  carriers ; 
♦74 'il  *^^^  y®*  ^®  ^**  decided  that  they  are  responsible  for  the  injury 
^  she  sustained.     This  is  not  an  action  charging  the  defendants 
with  a  breach  of  their  duty  as  ferrymen,  but  for  an  accident  which 
happened  after  their  duty  as  ferrymen  was  completely  at  an  end. 
[Jervis,  G.  J. — Their  contract  is,  to  find  a  safe  and  convenient  float- 
ing-bridge, or  conveyance  in  the  nature  of  a  bridge,  between  Birkenhead 
and  Liverpool.     What  they  do,  is,  to  provide  a  safe  and  convenient 
bridge  to  within  a  few  feet  of  the  latter  place.     Suppose,  instead  of 
the  accident  resulting  from  a  defective  hand-rail,  there  had  been  a  hole 
in  the  deck  of  the  steamboat,  through  which  the  plaintiff's  mare  put 
her  leg  and  broke  it,  would  not  the  defendants  have  been  liable  ?]    Not 
in  this  form  of  action.     In  Walker  v.  Jackson,  10  M.  &  W.  161,t  a 
declaration  in  case  against  the  owners  of  a  ferry,  stated  that  the 
defendants  were  possessed  of  a  ferry  across  the  river  Mersey,  from 
Woodside  to  Liverpool,  and  that  the  plaintiffs  delivered  to  them  certain 
goods,  to  wit,  a  phaeton  and  certain  jewellery  and  watches  contained  in 
it,  to  be  by  the  defendants,  for  reward  to  them  in  that  behalf,  taken 
care  of  and  carried  in  a  certain  steamboat  from  Woodside  to  Liverpool, 
and  there  landed  for  the  plaintiffs ;  that  the  defendants  accepted  and 
received  the  said  carriage,  so  containing  the  said  jewellery  and  watches, 
from  the  plaintiffs,  and  it  became  their  duty  to  take  proper  care  of 
them  while  they  remained  in  their  custody,  and  in  and  aboUt  the  car- 
riage, conveyance,  and  landing  of  the  same  as  aforesaid ;  and  assigned 
for  breach,  that  the  defendants  took  such  bad  care  of  the  said  carriage, 
jewellery,  and  watches,  and  so  negligently  conducted  themselves  in 
and  about  the  carriage,  conveyance,  and  landing  of  the  same,  that  they 
were  injured.      The  defendants  pleaded,  that  the  plaintiffs  did  not 
deliver  to  the  defendants,  nor  did  they  accept  and  receive  from  the 
plaintiffs,  the  goods  in  the  declaration  mentioned,  to  be  *by  them 


*746] 


carried  and  conveyed  in  the  said  steamboat  from  Woodside  to 


Liverpool,  and  there  landed^  for  the  plaintiffs,  for  reward  to  them  in 
that  behalf,  mode  et  formft.  It  was  held,  that  a  contract  to  carry  and 
land  the  carriage  and  jewellery,  as  stated  in  the  declaration,  could  not 
be  implied  from  the  mere  character  of  the  defendants  as  owners  of  the 
ferry :  but  that  it  was  a  question  for  the  jury  whether  there  was  in 
fact  a  contract  between  the  parties,  either  express  or  implied  from 
usage,  to  receive  the  carriage  on  board,  and  to  land  it  again  at  the  end 
of  the  transit  across  the  river.  It  appeared  that  the  plaintiff  went  on 
board  the  defendant's  steamboat,  with  his  horse  and  carriage,  paying 
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the  defendant's  charge  for  a  « light  foar-wheeled  phaeton ;"  that  jewel- 
lery and  watches  of  great  value,  which  much  increased  its  weight,  were 
contained  in  a  box  under  the  seat ;  and  that  he  made  no  communication 
of  that  fact  to  the  defendants.  The  carriage  was  taken  safely  across 
the  river,  and,  on  the  arrival  of  the  boat  at  the  pier-head  at  Liverpool, 
two  of  the  defendants*  servants  put  the  carriage  out  upon  the  slip,  and 
commenced  drawing  it  up  the  slip  towards  the  quay,  but,  in  doing  so, 
were  overpowered  by  its  weight,  and  it  ran  down  into  the  river,  whereby 
the  jewellery  and  watches  were  injured:  and  it  was  held,  that  the 
plaintiff's  right  of  action  for  this  injury  was  not  affected  by  his  not 
having  communicated  the  fact  of  the  jewellery  and  watches  being  con- 
tained in  the  carriage ;  and  that  it  was  a  further  question  for  the  jury 
(supposing  a  contract  to  land  were  established),  whether  the  landing 
was  complete,  under  the  above  circumstances.  [Jeryib,  C.  J. — ^No 
objection  seems  to  have  been  taken  to  the  form  of  the  plaint  here.] 
The  objection  evidently  was,  that  the  defendants  were  not  liable  ai 
carriers.  [Maule,  J. — Substantially  this  is  an  action  against  the 
defendants  for  negligence  in  providing  an  insufficient  slip,— or,  rather, 
in  permitting  it  to  be  *used  after  they  had  notice  of  its  unfit-  r^fj^^ 
ness.]  It  is  no  part  of  the  defendants'  duty'  to  provide  a  slip.  '- 
[Maule,  J. — The  case  finds  that  it  is  part  of  their  duty  to  provide  accom* 
modation  for  embarking  and  landing  passengers  and  goods.  It  is  just  as 
much  their  duty  to  provide  slips  as  boats.]  Considering  that  this  is  an 
action  against  the  defendants  as  carriers,  on  their  common-law  liability, 
they  cannot  be  responsible  unless  they  were  intrusted  with  the  mare  as 
carriers,  and  the  injury  was  done  during  the  transit.  A  plaintiff  in  the 
county  court  cannot  give  evidence  out  of  the  plaint, — 9  k  10  Vict.  c. 
96,  ss.  59,  75 ;  and  by  the  27th  of  the  rules  of  practice  made  in  pur- 
suance of  the  12  &  13  Vict.  c.  101,  s.  12,  the  particulars  are  to  be 
taken  to  be,  and  be  treated  as,  part  of  the  summons.  [Maule,  J. — 
That  makes  them  perfectly  different  from  particulars  of  demand  in  an 
action  in  the  superior  courts.  Jeryis,  C.  J. — The  summons  is  not 
before  us ;  you  have  not  the  materials  to  raise  the  technical  objection.] 
The  judge  states  the  case  as  he  pleases.  [Maule,  J. — The  case  as 
stated  does  not  show  that  the  defendants  are  charged  as  carriers  alone  : 
we  must  look  at  what  the  question  is.  The  case  thus  states  it : — «« For 
the  defendants,  it  was  contended,  that,  under  the  circumstances,  they 
were  not  liable :  that  all  they  undertook  was,  to  find  steamboat  accom- 
modation, and  the  means  of  crossing  from  Liverpool  to  Birkenhead, 
and  from  Birkenhead  to  Liverpool ;  that  they  never  took  charge  of  live 
animals,  and  that,  as  the  mare  in  question  remained  the  whole  time 
under  the  control  and  management  of  the  plaintiff  himself,  she  was  at 
his  risk,  and  the  defendants  could  not  be  legally  held  responsible  for 
the  injury  the  plaintiff  had  sustained."  The  judge  finds  that  the 
defendants  had  been  guilty  of  culpable  negligence,  and  that  they  are 
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responsible, — not  as  carriers.  No  doubt  they  are  liable.]  If  this  had 
*7d«l  ^^^^  ^^  action  against  the  defendants  as  ferrymen,  they  *clearly 
^  would  not  have  been  liable.  The  plaintiff  can  only  recover  by 
reason  of  some  breach  of  duty.  What  breach  of  duty  is  charged  here  7 
[Maulb,  J. — Providing  a  slip  with  an  insuflScient  hand-rail.]  The 
defendants  have  performed  their  duty  when  they  have  provided  a  suffi- 
cient platform :  to  omit  to  furnish  it  with  a  hand-rail  was  no  breach  of 
duty.  [Maulb,  J. — Suppose  it  was  the  duty  of  one  to  provide  another 
with  a  chair ;  I  apprehend  that  duty  could  not  be  said  to  be  fitly  and 
adequately  performed,  by  providing  him  with  a  chair  having  a  tenpenny- 
nail  driven  up  through  the  bottom  of  it.]  The  hand-rail  could  only  be 
of  use  to  human  passengers.  The  accident  was  evidently  occasioned 
by  the  plaintiff's  own  negligence,  in  allowing  the  mare  to  run  against 
the  rail.  There  is  no  finding  that  the  slip  was  in  itself  defective,  apart 
from  the  insufficiency  of  the  hand-rail.  There  was,  therefore,  clearly 
no  evidence  whatever  to  justify  the  verdict. 

Tomlinsarij  for  the  respondent,  was  not  called  upon. 

Jbryis,  C.  J. — It  seems  to  me  that  the  judge  of  the  county  court 
was  quite  correct  in  the  view  he  took,  and  that  his  decision  must  be 
affirmed.  And  I  do  not  think  the  case  is  open  to  observation,  for  not 
setting  out  the  summons,  because  it  was  the  duty  of  the  judge  to  state 
the  case  with  reference  to  the  objections  taken  before  him ;  and  here, 
the  objection  was,  not  that  the  form  of  action  was  misconceived,  as 
improperly  charging  the  defendants  as  common  carriers,  but  that  they 
were  not  liable  because  they  never  took  upon  themselves  personally  the 
care  and  control  of  the  plaintiff's  mare.  That  fully  accounts  for  the 
absence  of  the  summons.  Without  reference,  therefore,  to  the  sum- 
mons at  all,  I  do  not  conceive  that  the  action  appears  on  the  par- 
*7M1  ^'culars, — construing  them  as  they  ought  always  to  be  construed, 
^  *viz.  with  a  reasonable  degree  of  liberality, — to  be  brought 
against  the  defendants  merely  as  carriers.  The  fact  of  their  being 
carriers  is  introduced  for  the  purpose  of  showing  how  the  mare  got  into 
their  possession ;  but  the  foundation  of  the  action  is  the  aggressive 
negligence  of  the  defendants.  In  substance,  the  charge  against  the 
defendants,  is,  that  they  took  the  plaintiff's  mare  for  hire,  to  be  con- 
veyed from  Birkenhead  to  Liverpool,  and,  through  their  negligence,  the 
mare  was  killed.  No  doubt,  the  defendants,  as  ferrymen,  are  bound  to 
continue  the  road  from  Birkenhead  to  Liverpool,  and  duly  to  provide 
everything  necessary  to  perfect  that  road.  It  is  not  enough  for  them 
to  convey  passengers  and  goods  across  the  river,  unless  they  also  bridge 
over  the  intervening  space  between  the  vessel  and  the  landing-place. 
They  are  as  much  bound  to  furnish  a  safe  slip  for  that  purpose,  as  to 
furnish  a  safe  vessel  to  cross  the  river.  It  seems,  that,  on  the  arrival 
of  the  plaintiff  with  his  mare  at  Liverpool,  the  slip  which  the  defend- 
ants had  provided  had  an  iron  spike  sticking  up  at  the  side  of  it,  dis- 
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gnised  as  a  hand-rail ;  and  that,  the  mare  pressing  against  tlie  hand- 
rail, it  gave  way,  and  the  spike  entered  the  body  of  the  mare,  and  so 
injured  her  that  it  became  necessary  to  kill  her.  If  the  plaintiff  had 
seen  the  spike,  he  might  have  refused  to  take  the  mare  over  so  unsafe 
a  slip.  That  the  defendants  knew  of  its  unsafe  condition,  is  clear  from 
the  complaint  made  by  the  policeman  on  the  subject,  on  the  very  morn- 
ing on  which  the  accident  happened.  The  result  is,  that  the  case  finds, 
as  a  matter  of  fact,  that  the  defendants  were  guilty  of  negligence  ;  and 
no  doubt  they  are  liable  for  the  consequences. 

Maulb,  J. — I  am  of  the  same  opinion.  Two  objections  have  been 
urged  to  the  plaintiff's  right  to  recover  in  this  action.  The  first  objec- 
tion was,  that  the  facts  proved  at  the  trial  did  not  show  that  the  lia- 
bility of  the  defendants  was  of  the  description  pointed  out  in 


the  particulars.     Now,  the  particulars  are  to  be  read  as  part  of 


[♦760 


the  summons ;  and  the  summons  is  not  before  us :  therefore  it  is  admitted 
that  we  cannot  see  what  the  precise  ground  of  complaint  against  the 
defendants  was.  But  I  do  not  think  the  case  proceeded  before  the 
judge  upon  the  ground  of  a  variance  between  the  cause  of  action  alleged 
and  that  proved.  If  the  point  had  really  been  raised  at  the  trial,  and 
the  parties  had  intended  to  raise  it  here,  and  were  prevented  by  the 
imperfect  manner  of  setting  it  forth  on  the  case,  possibly  we  might 
have  sent  it  back  to  be  amended. 

The  second  point,  however,  which  was  argued  by  Mr.  James,  was 
evidently  the  real  point  raised  at  the  trial,  and  from  the  decision  on 
which  the  appeal  was  made  to  turn.  The  case  states  that  the  defend- 
ants contended,  that,  under  the  circumstances,  they  were  not  liable; 
that  all  they  undertook,  was,  to  find  steamboat  accommodation,  and  the 
means  of  crossing  the  river ;  that  they  never  took  charge  of  live  ani- 
mals ;  and  that  as  the  mare  in  question  remained  the  whole  time  under 
the  control  and  management  of  the  plaintiff  himself,  she  was  at  his 
risk,  and  the  defendants  could  not  be  legally  held  responsible  for  the 
injury  the  plaintiff  had  sustained, — clearly  pointing,  not  to  any  form 
of  declaring,  but  to  whether  the  plaintiff  could,  under  the  circumstances 
proved,  throw  upon  the  defendants  the  liability  he  sought  to  cast  upon 
them.  The  judge  was  of  opinion  that  the  injury  was  caused  by  the 
defective  hand-rail ;  and  that,  to  persist  in  using  the  slip  after  two 
accidents,  and  particularly  after  what  had  occurred  that  morning,  was 
so  careless  and  culpable  an  act  as  to  make  the  defendants  responsible 
for  the  consequences.  It  seems  to  me  that  the  judge  was  quite  right. 
It  was  a  question  of  fact,  whether  the  defendants  were  guilty  of  negli- 
gence in  suffering  what  they  knew  to  be  a  defective  slip  to  be  used, 
♦or  whether  the  plaintiff's  mare  came  in  contact  with  the  spike  r^i^p^ci 
through  any  negligence  on  the  part  of  the  plaintiff  which  ought  ^ 
to  deprive  him  of  his  remedy  against  the  defendants,  on  the  ground 
that  one  who  is  himself  partly  contributory  to  the  injury  of  which  he 
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complains  loses  all  claim  to  redress.  The  judge  came  to  the  conclusion 
that  all  the  negligence  was  on  the  defendants'  side,  and  that  the  plain- 
tiff himself  had  been  guilty  of  no  negligence.  That  decision  upon  a 
question  of  fact  is  binding  on  the  court :  and  I  may  observe  that  it  was 
the  only  conclusion  to  which  any  reasonable  man  could  possibly  come. 
The  plaintiff  had  an  undoubted  right  to  hare  his  mare  conveyed  from 
Birkenhead  to  Liverpool  without  any  extraordinary  risk  during  the 
transit ;  and  if,  for  want  of  proper  care  on  their  part,  she  sustained 
injury,  the  defendants,  upon  general  principles,  are  liable.  That  is  the 
conclusion  the  judge  came  to,  and  the  only  proper  one  he  could  come  to. 
Williams,  J. — ^I  am  of  the  same  opinion.  The  result  of  the  facts 
proved  at  the  trial,  is,  that  the  defendants,  as  ferrymen,  used  steamboats 
for  the  transit  across  the  Mersey,  from  which  passengers  could  not  land 
unless  the  defendants  provided  slips  as  well  as  boats;  and  that  the 
defendants  were  guilty  of  culpable  negligence  in  providing  a  slip  of  so 
imperfect  and  insecure  a  construction,  that,  without  any  negligence  on 
the  part  of  the  plaintiff,  the  rail  thereof  gave  way,  and  a  concealed  iron 
spike  pierced  and  killed  the  plaintiff's  mare.  That  was  a  degree  of 
negligence  for  which  the  defendants  undoubtedly  were  responsible  in 
damages.  I  also  think  this  breach  of  duty  is  in  substance  imputed  by 
the  particulars  of  demand ;  though  it  is  not  necessary  to  decide  that ; 
for,  the  point  of  form  is  not  properly  raised  before  us,  and,  for  anything 
that  appears,  was  not  raised  in  the  county  court. 


*762] 


♦Talfourd,  J. — I  am  of  the  same  opinion.     The  whole  scope 


of  the  case  shows  that  the  contest  before  the  judge  of  the  county 
court,  was,  upon  the  matter  of  substance,  viz.,  whether  or  not  the  defend- 
ants were  guilty  of  the  negligence  imputed  to  them,  and  not  mere  matter 
of  form.  The  matter  of  form  is  not  so  presented  to  us  as  to  enable  us 
to  deal  with  it ;  and,  as  far  as  regards  the  substance,  I  concur  with  the 
rest  of  the  court  in  thinking  that  the  judge  decided  correctly. 

Judgment  affirmed. 

Carriers  are  liable  for  damage  arisiog  from  for  any  rabeeqaent  damage  that  happena  to  U 

a  defect  in  the  vehicles  or  machinery  employed,  or  to  the  horses :  Cohen  v.  Home,  1  M'Cordf 

though  they  may  not  be  negligent  or  unskilftil :  439. 
Camden  R.  R.  Co.  v.  Barke,  13  Wendell,  611.  If  a  carrier  nee  the  machinery  of  a  third  per- 

Ferrymen  must  haye  their  flats  so  made  that  son  in  nnlading  a  boat  at  the  end  of  the  voy- 

all  drirers  and  carriages  can  easily  enter  them:  age,  and  the  goods  are  injured  by  the  breaking 

MUes  «.  James,  1  M'Cord,  157.    As  soon  as  a  of  snch  maehinery,  the  carrier  is  liable  for  the 

earriage  is  fairly  on  the  drop  or  slip  of  a  flat,  loss:  De  Mott  v.  Lara  way,  14  Wendelli  225. 

tiiongh  it  be  driyen  by  the  owner's  servant,  it  And  see  Sager  v.  Portsmouth  R.  R.  Co.,  31 

It  la  the  fenyman's  possession,  and  he  is  liable  Maine,  228. 
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LITTLE  V.  THE  NEWPORT,  ABERGAVENNY,  AND  HERE- 
FORD RAILWAY  COMPANY.    Nov.  25. 

Bj  the  13th  section  of  the  nilwfty  daiues  oonsolidation  aet,  8  A  9  Viet  e.  20,  it  is  eoActed,  thaty 
where  a  tannel  is  marked  on  the  plan  or  section  as  intended  to  be  made  at  any  place,  the  same 
shall  be  made  aoeordingly,  unless  the  owners,  lessees,  or  occupiers  of  the  land  on  which  such 
tunnel  is  intended  to  be  made,  shall  consent  that  the  same  shall  not- bo  made. 

By  8.  14,  it  is  enacted  that  no  tunnel  shall  be  altered  or  deriated,  except  that  it  may  be  lawful 
for  the  company  to  make  a  tunnel  not  marked  on  the  said  plan  or  section,  instead  of  a  cutting, 
or  a  Tiaduct  instead  of  a  solid  embankment^  if  authorised  by  a  certificate  from  the  board  of 
trade. 

And,  by  s.  15,  it  is  enacted  that  it  shall  be  lawful  for  the  company  to  deviate  within  certain 
limits. 

Held,  that  the  company  are  bound  to  make  a  tannel  at  the  spot  marked,  and  cannot  deviate 
therefrom,  without  consent,  unless  authorised  so  to  do  by  tbeir  special  act  But  that,  whei« 
they  have  deviated  their  line  at  a  spot  where  a  tunnel  is  marked,  they  are  not  bound  to  make 
a  tunnel  in  the  deviated  line. 

This  was  an  action  upon  the  case  against  The  Newport,  Ahergavenny, 
and  Hereford  Railway  Company.  * 

The  second  count  of  the  declaration  stated,  that,  after  the  said  com- 
pany had  been  provisionally  registered  as  in  the  first  count  mentioned, 
and  whilst  the  said  provisional  committee  were  so  registered  as  in  the 
first  count  mentioned,  the  said  provisional  committee  caused  to  he 
deposited  with  the  clerk  of  the  peace  of  the  county  of  Monmouth,  a 
certain  plan  in  pursuance  of  and  according  to  the  intent  and  meaning 
of  certain  standing  orders  of  the  House  6{  Commons,  which  said  plan 
was  in  the  form,  words,  and  figures  following,  that  is  to  say,  that  the 
centre  of  the  three  black  lines  delineated  on  the  said  plan  was  r^frtro 
^intended  to  show  the  then  intended  line  of  the  said  proposed  '- 
railway,  and  the  other  two  of  the  said  three  black  lines  were  intended 
to  show  the  limits  within  which  the  said  company  then  proposed  to  be 
empowered  by  the  said  act  to  make  such  deviation  in  the  construction 
of  the  said  centre  line,  as  by  the  said  first-mentioned  act  the  said  com- 
pany are  empowered  to  make,  and  the  numbers  on  the  said  plan  were 
intended  to  refer,  and  did  refer,  to  certain  corresponding  numbers  in  a 
certain  book  of  reference  deposited  by  the  provisional  committee  with 
the  said  clerk  of  the  peace  at  the  same  time  as  and  together  with  the 
said  plan,  and  under  and  by  virtue  and  according  to  the  true  intent  and 
meaning  of  the  said  standing  orders,  whereby  it  was  made  to  appear 
who  were  the  respective  owners,  and  who  the  respective  occupiers,  of 
the  several  portions  of  land  so  marked  and  numbered  respectively ;  and 
by  the  said  numbers  and  books  of  reference  it  appeared,  as  the  fact  was, 
that  the  plaintiff  was  the  owner  and  occupier  of  the  parcel  of  land 
marked  with  the  number  6  on  the  said  plan,  and  was  also  the  occupier 
of  the  parcels  of  land  severally  marked  with  the  numbers  9, 10, 12, 13, 
and  16,  and  which  plan  and  book  of  reference  were  the  plan  and  book 
of  reference  referred  to  in  the  said  first-mentioned  act  of  parliament  in 

VOL.  xn.— 64  2U 
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that  behalf:  that,  after  the  passing  of  the  said  first-mentioned  act  of 
parliament,  by  a  certain  indenture  made  between  the  plaintiff  of  the 
one  part,  and  the  defendants  of  the  other  part,  and  sealed  with  the  seal 
of  the  defendants,  they  the  defendants  covenanted  with  the  plaintiff, 
that,  if  the  defendants,  in  making  the  said  railway,  should  cause  the 
same  to  deviate  from  the  said  line  so  marked  and  delineated  on  the  said 
plan  by  the  said  centre  line,  and  should  make  their  said  railway  other- 
wise than  in  the  said  last-mentioned  line,  but  within  the  said  limits  of 
deviation,  and  if,  at  the  time  of  the  making  of  the  said  railway  in  the 
^1-. ...  said  deviated  line,  the  ^defendants  should  be  bound  to  carry  the 
^  said  railway  through  so  much  of  the  said  deviated  ground  aa 
should  pass  between  the  dotted  lines  CD.  and  EF.  marked  on  the  said 
plan  opposite  to  the  spot  indicated  on  the  said  plan  by  the  words  and 
figures  «  Tunnel,  874  yards,"  by  means  of  a  tunnel,  then  the  defend- 
ants would  carry  so  much  of  the  said  deviating  line  between  the  said 
dotted  lines  by  means  of  a  tunnel :  that,  after  the  making  of  the  said 
indenture,  the  defendants  made  the  said  railway,  and,  in  so  making  the 
same,  caused  the  said  railway  to  deviate  from  the  said  line  so  marked 
and  delineated  by  the  said  centre  line,  and  made  the  same  otherwise 
than  in  the  said  last-mentioned  line,  but  within  the  said  limits  of  devia- 
tion, that  is  to  say,  in  the  course  or  line  marked  and  delineated  on  the 
said  plan  by  the  blue  line  on  the  said  plan :  that  the  defendants  at  the 
time  of  their  said  making  of  the  said  railway  in  the  said  deviated  line, 
were  bound  to  carry  so  much  of  the  said  deviated  line  as  passed  between 
the  said  dotted  lines,  that  is  to  say,  so  much  of  the  said  line  marked 
in  blue  as  lies  between  the  letters  A.  and  B.  marked  on  the  said 
plan,  by  means  of  a  tunnel  as  aforesaid :  yet  the  defendants,  contrary 
to  their  said  covenant,  had  carried  and  made  so  much  of  the  said 
deviating  line  of  railway  as  passed  between  the  said  dotted  lines,  that 
is  to  say,  the  said  part  between  the  letters  A.  and  B.,  otherwise  than 
by  a  tunnel,  &c. 

Pleas, — first,  that  it  was  not  agreed  by  and  between  the  plaintiff  of 
the  one  part  and  the  said  provisional  committee  of  the  other  part,  in 
manner  and  form  as  in  the  first  count  alleged, — secondly,  that^  at  the 
time  of  their  said  making  of  the  said  railway  in  the  said  deviated  line, 
the  defendants  were  not  bound  to  carry  so  much  of  the  deviated  line  as 
is  described  in  the  second  count,  by  means  of  a  tunnel,  in  manner  and 
form  as  in  the  said  second  count  alleged,  &c. 

i^fjrr-i  The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  *at 
^  Guildhall  after  last  term,  when  a  verdict  was  found  for  the 
plaintiff  on  all  the  issues  joined  on  the  pleas  to  the  second  count, 
and  for  the  defendants  as  to  the  rest, — with  liberty  to  the  defend- 
ants to  move  to  enter  the  verdict  for  them  on  the  issues  ibund  against 
them. 

The  question  was,  whether,  upon  the  true  construction  of  the  13th 
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and  15th  sections  of  the  Lands  Glanses  Consolidation  Act,  1845, — 8  k 
9  Vict.  c.  20, — the  company  were  bound  to  make  a  tunnel  at  the  spot 
indicated  on  the  plan,  they  having  so  deviated,  that,  from  the  nature 
of  the  soil,  and  the  depth  of  cutting,  it  was  impossible  to  make  a 
« tunnel,"  in  the  ordinary  sense,  though  they  might  have  constructed 
an  underground  way  by  what  is  called  <<'cut  and  cover." 

Bramwelly  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  enter 
the  verdict  for  the  defendants,  pursuant  to  the  leave  reserved  to  him 
at  the  trial. 

Orowderj  JSyleSj  Serjt.,  JSarstoWj  and  M.  A.  Shee  now  showed  cause. 
— The  question  is,  whether,  after  their  notice  and  plans  proposing  that 
their  railway  shall  pass  through  the  plaintiff's  land  by  means  of  a 
tunnel,  the  company  can,  because  they  choose  to  deviate  from  the  line 
proposed,  substitute  an  open  cutting  for  a  tunnel.  This  question  turns 
upon  the  13th  and  15th  sections  of  the  8  &  9  Vict.  c.  20.  The  13th 
section  enacts,  that,  «« where,  in  any  place  it  is  intended  to  carry  the 
railway  on  an  arch  or  arches,  or  other  viaduct,  as  marked  on  the  said 
plan  or  section,  the  same  shall  be  made  accordingly;  and,  where  a 
tunnel  is  marked  on  the  said  plan  or  section  as  intended  to  be  made  at 
any  place,  the  same  shall  be  made  accordingly,  unless  the  owners, 
lessees,  and  occupiers  of  the  land  in  which  such  tunnel  is  intended  to 
be  made,  shall  consent  that  the  same  shall  not  be  so  made."  r«7e/% 
*And  s.  15  enacts  that  « it  shall  be  lawful  for  the  company  to  ^ 
deviate  from  the  line  delineated  on  the  plans  so  deposited,  provided 
that  no  such  deviation  shall  extend  to  a  greater  distance  than  the 
limits  of  deviation  delineated  upon  the  said  plans,  nor  to  a  greater 
extent  in  passing  through  a  town,  village,  or  lands  continuously 
built  upon,  than  ten  yards,  or  elsewhere  to  a  greater  extent  than 
one  hundred  yards  from  the  said  line,  and  that  the  railway  by  means 
of  such  deviation  be  not  made  to  extend  into  the  lands  of  any  person, 
whether  owner,  lessee,  or  occupier,  whose  name  is  not  mentioned 
in  the  books  of  reference,  without  the  previous  consent  in  writing  of 
such  person,  unless  the  name  of  such  person  shall  have  been  omitted 
by  mistake,  and  the  fact  that  such  omission  proceeded  from  mistake 
shall  have  been  certified  in  manner  herein  or  in  the  special  act  provided 
for  in  cases  of  unintentional  errors  in  the  said  books  of  reference." 
The  13th  section  is  to  be  construed  without  reference  to  the  devia- 
tion clause:  and  a  «cut  and  cover"  is  clearly  a  «' tunnel"  within  the 
meaning  of  that  section.  [Maule,  J. — This  act  is  not  intended  to 
apply  to  all  possible  cases.  Whether  a  tunnel  can  be  made  or  not, 
depends  upon  the  nature  of  the  country.  It  is  therefore  a  fit  subject 
for  legislation  in  each  particular  case.]  There  is  no  provision  as  to 
tunnels  in  the  special  act,  9  &  10  Vict.  c.  ccciii.  The  tunnel  clause  in 
the  general  act  is  introduced  for  the  protection  of  landowners.  [Maule, 
J. — It  may  be,  that,  where  there  is  to  be  a  tunnel,  the  company  shall 
have  no  power  to  deviate.]     The  language  of  s.  13  is  express, — where 
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a  tunnel  is  marked  on  the  plan,  there  a  tunnel  shall  be  made.  The 
15th  section  restricts  the  company  from  deviating  more  than  one 
hundred  yards ;  bat  it  may  be,  that,  in  the  case  of  a  tunnel,  the  legisla- 
ture did  not  intend  to  permit  any  deviation.  [Maule,  J. — A  tunnel 
is  a  very  special  kind  of  word :  the  legislature  puts  it  in  the  same  pre- 
*7'^71  ^5®*^™®^^  ^^^^  *viaducts.  It  might  have  been  intended,  as  to 
^  structures  of  that  sort,  that  the  landowners  were  to  have  a 
specific  warning  where  they  are  to  be  made.  Jervis,  C.  J. — The 
viaduet  must  be  in  the  place  indicated,  unless  the  special  act  provides 
otherwise :  it  is  the  position  of  the  tunnel  only  that  may  be  varied  by 
consent.]  Where  the  company  undertake  to  make  a  tunnel  of  374 
yards,  they  do  not  perform  their  engagement  by  making  a  tunnel  of 
200  yards  long,  and  174  yards  of  open  cutting,  thus  depriving  the 
owner  of  a  portion  of  the  surface.  The  legislature  evidenldy  intended 
that  tunnels  and  other  such  engineering  works  that  are  essential  to  the 
convenience  of  the  landowner,  shall  be  constructed  precisely  on  the 
spot  indicated  on  the  plan.  [Maule,  J. — Under  s.  13,  the  company 
are  bound  to  make  the  tunnel  on  the  spot  designated.  But  by  s.  14,  it 
is  provided  that  « it  shall  not  be  lawful  for  the  company  to  deviate 
from  or  alter  the  gradients,  curves,  tunneUj  or  other  engineering  works 
described  in  the  said  plan  or  section,  except  within  the  following  limits, 
and  under  the  following  conditions,  that  is  to  say"  (amongst  others), — 
« It  shall  be  lawful  for  the  company  to  make  a  tunnel  not  marked  on 
the  said  plan  or  section,  instead  of  a  cutting,  or  a  viaduct  instead  of  a 
solid  embankment,  if  authorized  by  a  certificate  from  the  board  of 
trade."]  When  this  question  was  before  Vice-Chancellor  Parker,  he 
did  not  decide  that  the  13th  section  of  the  act  deprived  the  company 
altogether  of  the  right  to  deviate ;  but  that  the  power  of  deviation  under 
s.  15,  did  not  dispense  with  the  making  of  a  tunnel.  [Maule,  J. — In 
that  we  agree  with  him.]  No  object  is  to  be  gained  by  a  construction 
so  strict  as  is  insisted  upon  by  the  other  side. 

Bramwell  and  Sir  T.  PhtllipSj  in  support  of  the  rule,  were  stopped 
by  the  court. 

^--^-|  *  Jervis,  C.  J. — The  question  which  arises  upon  the  record  in 
^  this  case,  is,  whether,  upon  a  line  of  railway  which  is  not  the  line 
originally  marked  out,  but  is  within  the  limits  of  deviation,  a  deviation 
can  properly  be  allowed  at  a  place  where  a  tunnel  is  shown  upon  the 
plan.  I  am  of  opinion  that  it  cannot.  That  question  necessarily  arises 
here ;  for,  if  the  company  cannot  deviate  where  a  tunnel  is  marked, 
deviating,  they  cannot  be  bound  to  make  a  tunnel.  In  the  reason  and 
justice  of  the  thing,  there  can  be  no  objection  to  this  construction  of 
the  act,  which  the  words  of  the  13th  and  15th  sections  plainly  warrant; 
for,  the  arches  or  viaducts  and  tunnels  mentioned  in  the  13th  section, 
and  in  respect  of  which  there  is  a  specific  restriction  in  s.  14,  are  mat- 
ters of  great  importance  as  well  to  the  public  as  to  the  railway  pro- 
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prietors,  and  could  not  be  expected  to  be  provided  for  in  a  general  act 
applicable  to  all  railways  hereafter  to  be  constructed,  but  would  natu- 
rally be  left  to  be  the  subject  of  special  contracts  between  the  company 
and  the  parties  immediately  interested,  or  of  specific  enactment  in  the 
special  act  of  parliament.  It  is  the  proper  province  of  the  special  act 
to  provide  for  the  peculiar  circumstances  of  its  own  line.  There  is 
nothing  in  the  general  act,  or  in  the  subject-matter  it  is  dealing  with, 
which  calls  for  a  construction  other  than  is  strictly  and  properly  war- 
ranted by  the  language  used  in  it.  Upon  those  words  we  are  bound  to 
put  a  fair  and  reasonable  construction,  not  straining  or  varying  them 
to  meet  a  supposed  intention.  The  13th  section  is  remarkable,  as 
drawing  a  distinction  between  viaducts  and  tunnels.  In  substance,  it 
provides,  that,  where  a  viaduct  is  marked  on  the  plan,  there  a  viaduct 
shall  be  made ;  and  that,  where  a  tunnel  is  marked  on  the  plan,  the 
same  shall  be  made  accordingly,  unless  the  owners,  lessees,  and  occu- 
piers of  the  land  consent  that  it  shall  not  be  made.  The  plain  meaning 
is,  that,  where  a  tunnel  is  marked,  there  *it  shall  be  made, — not  r^iycQ 
within  the  line  of  deviation,  but  therej  at  the  place  where  it  is  ^ 
marked  on  the  plan.  That  that  is  the  fair  meaning  of  the  13th  sec- 
tion, nobody  reading  the  14th  can  reasonably  doubt ;  for,  that  section 
provides  that  it  shall  not  be  lawful  for  the  company  to  deviate  or  alter 
a  tunnel  shown  on  the  plan,  except  under  circumstances  and  upon  con- 
ditions which  do  not  apply  here.  It  is  impossible  to  say  a  tunnel  is  not 
deviated  or  altered,  if  by  deviating  the  line  the  position  of  the  tunnel  is 
altered.  It  is  plain,  therefore,  to  my  mind,  that,  where  a  tunnel  is 
marked  on  the  plan,  there  can  be  no  deviation.  If  that  be  so,  the  15th 
section  must  be  read  consistently  with  that  construction,  thus, — It  shall 
be  lawful  for  the  company  to  deviate  from  the  line  shown  upon  the  plan, 
within  certain  limits,  except  where  a  tunnel  is  shown,  and  in  that  case 
the  tunnel  shall  be  made  as  marked  on  the  plan.  That  construction 
makes  the  18th,  14th,  and  15th  sections  form  one  comprehensive  and 
intelligible  system ;  providing,  that,  where  a  viaduct  or  a  tunnel  is  shown, 
there  they  shall  be  placed;  but  that,  subject  to  that  provision,  the 
company  may  deviate  the  line  within  the  limits  allowed  and  marked  on 
the  plan.  No  injustice  is  done  to  any  one  by  the  construction  which  I 
think  the  words  compel  us  to  put  upon  the  statute.  It  imposes  no 
hardship  on  the  company,  who  may  provide  for  any  deviation  which 
may  be  necessary  in  their  special  act ;  and  none  upon  the  owner,  lessee, 
or  occupier,  who  gets  precisely  what  he  has  a  right  to.  The  result  will 
be,  that  the  issue  in  this  case  is  not  proved,  and  that  the  rule  for  enter- 
ing the  verdict  for  the  defendants  must  be  made  absolute. 

Maule,  J. — ^I  am  of  the  same  opinion.  In  determining  this  case, 
we  are  not  to  put  any  nice  construction  upon  the  words  of  the  act ; 
but  I  think  our  decision  in  favour  of  the  defendants  is  quite  consistent 
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♦7^01  ^^^^  g^^^^S  *^^^  words  used  their  plain  and  natural  meaning ; 

^  and  that,  in  coming  to  that  conclusion,  we  shall  not  he  in  anj^ 
respect  interfering  with,  but,  on  the  contrary,  shall  only  be  promoting, 
that  which  is  the  general  scope  and  intention  of  the  act.  The  8  &  9 
Vict.  c.  20,  does  not  profess  in  all  respects  to  make  provisions  as  to  all 
railways.  That  would  have  been  impossible ;  because  each  railway  must . 
have  its  own  local  peculiarities,  which  could  not  well  be  made  the  subject 
of  any  general  legislative  provision.  But,  notwithstanding  that  that  is 
80,  there  are  many  matters  which  are  common  to  almost  all  railways ;  and, 
as  to  these,  the  statute  seems  to  be  a  very  salutary  one  in  many  respects. 
It  shortens  the  length,  and  thereby  and  otherwise  very  materially 
diminishes  the  trouble  and  the  expense  of  preparing  and  passing  local 
acts ;  and  it  makes  the  general  rules  respecting  railways,  and  the  deci- 
sions thereon,  more  uniform,  and  more  easy  of  application.  The  main 
scope  of  the  act  is,  to  make  some  general  regulations  which  shall  govern 
all  railways,  and  to  leave  things  that  are  the  fit  subjects  for  local  pro- 
vision, to  be  dealt  with  by  the  local  acts.  Tunnels  and  viaducts,  and 
such  like  engineering  works,  are  manifestly  most  unfit  subjects  for 
general  regulation,  and  can  only  be  adequately  dealt  with  by  local  and 
special  provisions.  Accordingly,  we  find  in  the  general  act  certain 
general  regulations  which  in  themselves  are  plain  and  simple,  presenting 
no  complication  or  difficulty.  The  ISth  section  enacts,  that,  «' where 
in  any  place  it  is  intended  to  carry  the  railway  on  an  arch  or  arches,  or 
other  viaduct,  as  marked  on  the  said  plan  or  section,  the  same  shall  be 
made  accordingly,  unless  the  owners,  lessees,  and  occupiers  of  the  land 
on  which  such  tunnel  is  intended  to  be  made,  shall  consent  that  the 
same  shall  not  be  made."  The  tunnel  must  be  made  at  the  spot  indi- 
cated. The  14th  section  throws  light  upon  that,  if  any  were  wanted : 
*7RM  ^^  ^^7^9  ^^^^  ^^^  company  shall  '''not  deviate  or  alter  a  tunnel 

-^  shown  on  the  plan,  except  under  certain  circumstances  and  upon 
certain  conditions  which  have  no  application  to  the  present  case.  Where 
a  tunnel  is  marked,  there  a  tunnel  must  be  made,  unless  otherwise  pro- 
vided for  by  contract  or  by  the  special  act.  Giving  that  meaning  to 
the  words,  it  is  clear  that  the  power  of  deviating  given  by  the  15th 
section,  would  be  contradictory  to  the  provisions  contained  in  the  13th 
and  14th  sections,  unless  it  is  to  be  understood  as  not  applying  to  tun- 
nels and  engineering  works.  Such  works  the  company  are  bound  to 
construct  in  the  manner  and  at  the  place  shown  in  the  original  plan ; 
and  they  have  no  power  to  deviate  at  all.  The  question  then  is,  whe- 
ther, supposing  the  defendants  in  this  case  had  no  power  to  deviate,  as 
they  have  done  here,  a  duty  is  cast  upon  them  to  make  a  tunnel  in  the 
deviated  line.  If  the  legislature  has  not  given  them  the  power  to  make 
a  tunnel  there,  it  is  clear  they  have  not  imposed  upon  them  the  dutjf 
to  do  so.  In  omitting  to  make  a  tunnel  at  the  spot  where  a  tunnel 
was  marked  on  the  plan,  the  company  have  done  something  of  which  the 
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plaintiff  nndoubtedly  has  a  right  to  complain.  But  the  commission  of 
that  wrong  does  not  impose  upon  them  a  duty  to  make  a  tunnel  else- 
where. It  seems  to  me  to  he  very  clear,  construing  the  act  according 
to  its  words,  and  according  to  the  spirit  of  it,  and  the  purpose  for 
which  it  was  passed,  the  company  had  no  power  to  deviate  or  vary 
from  the  line  laid  down  in  their  plan,  so  as  to  make  it  not  pass  through 
a  tunnel  at  the  spot  where  a  tunnel  was  marked  to  be  made ;  but  that 
the  wrong  they  have  done  in  so  deviating  as  to  make  that  impossible, 
does  not  impose  upon  them  the  obligation  of  making  a  tunnel  in  the 
substituted  line.  For  these  reasons,  I  concur  with  my  Lord  Chief 
Justice  in  thinking  that  the  defendants  are  entitled  to  have  this  rule 
made  absolute. 

Williams,  J. — I  am  entirely  of  the  same  opinion.     *Apply-  r^Y/»o 
ing  the  ordinary  rules  of  construction  to  the  language  of  the  ^ 
13th,  14th,  and  15th  sections  of  the  statute,  I  think  it  is  impossible  to 
come  to  any  other  conclusion  than  that  to  which  my  Lord  and  my 
Brother  Maule  have  come. 

Talfourd,  J. — I  concur  with  the  rest  of  the  court,  and  for  the 
reasons  already  given  at  sufficient  length.  Rule  absolute. 


FISHER  V.  RONALDS.    Nov.  23. 

A  witB6M  if  not  bovnd  to  aoswer  a  questioii,  whore  his  answer  may  hare  a  tendeney  to  render 
bim  amenable  to  a  criminal  charge :  and  it  is  no  groand  of  complaint  that  the  Judge  oantions 
the  witness,  without  waiting  for  him  to  claim  his  pririloge. 

And,  •emble,  that  it  is  for  the  witness,  and  not  for  the  judge,  to  determine  whether  or  not  the 
answer  to  the  question  may  tend  to  criminate  him. 

Assumpsit  on  a  bill  of  exchange  for  245Z.  drawn  by  one  Chappell 
upon  and  excepted  by  the  defendant,  and  endorsed  by  Chappell  to  the 
plaintiff. 

Flea,  amongst  others,  that  the  bill  declared  upon  was  accepted  by 
the  defendant  for  the  purpose  of  securing  to  Chappell,  the  drawer,  a 
sum  of  money  won  by  him  of  the  defendant  by  gaming,  contrary  to  the 
statute ;  and  that  the  bill  was  endorsed  to  the  plaintiff  with  full  know- 
ledge of  the  circumstances  under  which  it  was  given. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in 
London  in  this  term. 

It  appeared  that  the  defendant  was  an  officer  of  the  77th  regiment, 
stationed  at  Plymouth;  that,  during  the  Plymouth  races,  in  August, 
1851,  certain  persons  calling  themselves  ««The  Bath  and  Bristol  Club," 
of  whom  Chappel  was  one,  went  down  to  Plymouth ;  that  a  room  was 
hired  for  them  there  at  the  house  of  one  John  Hix,  a  livery -stable 
keeper,  where  roulette  was  played,  and  Ronalds,  the  defendant,  was  a 
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considerable  loser.  The  defence  attempted  to  be  set  up,  was,  that  the 
bill  in  question  was  given  bj  the  defendant  for  part  of  the  money  so 
lost  by  him  to  ChappelL 

*7fi^1  ^'^^  prove  this,  Hix  was  called.  He  said  he  knew  a  set  of 
^  persons  called  <<  The  Bath  and  Bristol  Club ;"  that,  in  Angnat, 
1851,  he  was  applied  to  by  some  officers  of  the  77th,  to  let  them  a 
room ;  that  some  of  the  members  of  the  club,  among  whom  was  Chap- 
pell,  came  there ;  that  he  was  in  the  room  on  the  night  the  money  was 
alleged  to  have  been  lost  by  the  defendant ;  that  he  saw  the  defendant 
there  ;  but  that  he  saw  no  gaming.  He  was  then  asked,  «« Was  there 
a  roulette-table  in  the  room  7"  Byles^  Serjt.,  for  the  plaintiff,  inter- 
posed, and  asked  the  learned  judge  to  caution  the  witness,  that  his 
answer  to  that  question  might  tend  to  subject  him  to  a  criminal  charge 
under  the  8  &  9  Vict.  c.  109,  ss.  1,  2.(a)  The  learned  judge,  after 
looking  at  the  statute,  told  the  witness  that  he  was  not  bound  to  answer 
the  question,  inasmuch  as  his  answer  might  have  a  tendency  to  involve 
*7fi4.1  ^^^  ^^  ^^^  ^danger  of  being  indicted  as  the  keeper  of  a  common 
-^  gambling-house,  or  as  a  conspirator  to  defraud. 

The  witness  accordingly  declined  to  answer  the  question :  and  a  ver- 
dict was  found  for  the  plaintiff,  for  the  amount  claimed. 

Montagu  Chambers  (with  whom  was  Collier)  now  moved  for  a  new 
trial. — The  learned  judge  was  wrong  in  telling  the  witness  that  he 
might  decline  to  answer  the  question,  on  the  ground  that  it  might  have 
a  tendency  to  criminate  him.  After  the  statement  he  had  already 
made,  that  he  saw  no  gambling,  his  answer  to  the  particular  question 
one  way  or  the  other  could  not  in  any  degree  criminate  him,  or  place 
him  in  any  danger  of  an  indictment,  under  the  statute,  or  otherwise ; 
and  therefore  he  was  bound  to  answer  it.  It  is  no  part  of  the  duty  of 
the  judge  to  caution  a  witness,  until  the  latter  claims  his  privilege. 
[Maulb,  J. — In  Lord  Cadogan's  Case,  Gurney's  Report,  p.  79,  the 
witnesses  were  cautioned  before  they  claimed  their  privilege.  I  do  not 
know  that  a  judge  would  do  wrong  if  he  were  to  caution  a  witness  before 

(a)  The  first  section, — ^reciting  that  "the  laws  heretofore  made  in  restraint  of  nnlawfhl  gaming 
have  been  fonnd  of  no  araU  to  prevent  the  misohiefii  which  may  happen  therefrom,  and  alao 
apply  to  sondry  games  of  skill  from  which  the  like  mischiefs  cannot  arise," — repeals  certain 
parts  of  the  33  H.  8,  c  9. 

Beet  2  recites  that  "  donbts  hare  arisen  whether  certidn  houses  alleged  or  repnted  to  be 
opened  for  the  use  of  subscribers  only,  or  not  open  to  all  persons  desirovs  of  using  the  same, 
are  to  be  deemed  common  gaming-houses ;"  and  declares  and  enacts,  "  that>  in  default  of  othar 
•ridence  proving  any  house  or  place  to  be  a  common  gaming-house,  it  shaU  be  sufficient,  in 
support  of  the  allegation  in  any  indictment  or  information  that  any  house  or  plaoe  Is  a  common 
gaming-house,  to  prove  that  such  house  or  plaoe  is  kept  or  used  for  playing  therein  at  any 
unlawful  game,  and  that  a  bank  is  kept  there  by  one  or  more  of  the  players  exclusively  of  the 
others,  or  that  the  chances  of  any  game  played  therein  are  not  alike  fkvourable  to  all  the  playeriy 
including  among  the  players  the  banker  or  other  person  by  whom  the  game  is  managed,  or 
against  whom  the  other  players  stake,  play,  or  bet(  and  every  such  house  or  plaee  shaU  b« 
deemed  a  common  gaming-house  such  as  is  oontraiy  to  law  and  forbidden  to  be  kept  by  the  said 
aet  of  King  Henry  the  Bighth|  and  by  all  other  acts  containing  any  provision  against  nnlawflil 
games  or  gaming-homes." 
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every  answer.  The  witness  here  did  not  say  that  he  did  not  know  that 
gambling  was  gomg  on  in  the  room.]  If  he  had  seen  the  table,  and  had 
even  seen  it  used,  it  by  no  means  follows  that  he  would  be  liable  to  any 
indictment.  [Maulb,  J. — We  cannot  say  that.  The  witness  might 
be  conscious  that  there  was  evidence  against  him,  which  his  answer 
might  render  complete.]  Enough  had  not  come  out  to  make  the  ques- 
tion objectionable.  [Maule,  J. — In  The  Queen  v.  Garbett,  2  Gar.  & 
E.  474  (E.  0.  L.  B.  vol.  61),  1  Denison's  G.  G.  236,  before  the  fifteen 
judges,  it  was  urged  that  the  witness  had  not  claimed  his  privilege  soon 
enough :  but  the  majority  of  them  were  of  opinion  that  the  claim  might 
be  made  at  any  stage  of  the  inquiry.  The  question  in  this  case  had  a 
clear  and  obvious  ^tendency  to  criminate  the  witness.]  Is  it  a  r^wf^f' 
crime  to  let  a  room  where  people  gamble  ?  [Maule,  J. — Yes,  ^ 
if  it  is  let  with  a  knowledge  of  the  use  which  is  intended  to  be  made 
of  it.]  At  all  events,  the  judge  is  to  exercise  his  discretion  as  to 
whether  or  not  the  claim  of  privilege  is  well  founded.  [Maule,  J. — 
No :  it  is  the  witness  who  is  to  exercise  his  discretion,  not  the  judge. 
The  witness  might  be  asked,  «  Were  you  in  London  on  such  a  day  ?" 
and,  though  apparently  a  very  simple  question,  he  might  have  good 
reason  to  object  to  answer  it,  knowing  that,  if  he  admitted  that  he  was 
in  London  on  that  day,  his  admission  might  complete  a  chain  of  evidence 
against  him  which  would  lead  to  his  conviction.  It  is  impossible  that 
the  judge  can  know  anything  about  that.  The  privilege  would  be 
worthless,  if  the  witness  were  required  to  point  out  how  his  answer 
would  tend  to  criminate  him.]  If  the  rule  upon  this  subject  is  to  be 
so  much  relaxed  as  is  suggested,  it  will  be  impossible  in  many  cases  to 
get  evidence  at  all.  The  party  has  no  remedy  against  the  witness  for 
refusing  to  answer ;  and  the  court,  it  seems,  is  bound  by  his  statement 
that  the  question  places  him  in  danger  of  criminating  himself.  [Mauls, 
J. — The  rule  is  of  considerable  antiquity ;  and  I  am  not  aware  that  any 
great  practical  inconvenience  has  been  found  to  result  from  it.  I  think 
you  must  contend  here,  that  the  witness's  answer  could  not  possibly 
place  him  in  jeopardy,  before  you  can  say  that  the  judge  was  wrong  in 
refusing  to  compel  him  to  give  it.]  It  could  hardly  be  necessary  to 
carry  the  argument  to  that  length ;  and,  if  it  were,  the  facts  would 
warrant  it. 

Jervis,  G.  J. — ^I  am  of  opinion  that  my  Brother  Gresswell  was  quite 
right  in  declining  to  compel  the  witness  to  answer  the  question.  The 
tendency  of  the  question  was  plain :  and  the  learned  judge  saw  thai 
the  witness  really  believed  that  his  answer  to  it  might  tend  *to  r^ivM 
criminate  him.  In  Fhillipps  on  Evidence,  10th  edit.  Vol.  II.,  ^ 
p.  487,  it  is  said  that  a  witness  is  privileged  from  answering  not  only 
what  will  criminate  him  directly,  but  also  whatever  has  any  tendency 
to  criminate  him :  and  the  reason  given  for  this  decisively  disposes  of 
this  case, — <<  because,  otherwisey  question  might  be  put  after  questioni 

VOL.  xn. — 66 
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ftnd,  thougli  no  single  qaestion  may  be  asked  which  directly  ertminatea^ 
yet  enough  might  be  got  from  him  by  snccessive  questions,  whereon  to 
found  against  him  a  criminal  charge."  We  must,  therefore,  allow  the 
witness  to  judge  for  himself,  or  he  would  be  made  to  criminate  himself 
entirely.  There  is,  no  doubt,  at  times  great  difficulty  in  applying  the 
rule ;  but  it  is  impossible  to  help  that. 

Maulb,  J. — I  am  of  the  same  opinion.  We  need  not  decide  upon 
the  present  occasion,  that  the  statement  of  the  witness  is  conclusive, 
though  I  think  the  judge  is  bound  by  the  witness's  oath ;  otherwise, 
you  might  exhaust  all  possibilities  consistent  with  a  man's  innocence, 
and  so  convict  him  evien  of  murder.  The  question  here  put  is  just  one 
of  the  questions  which  would  necessarily  have  been  asked  on  an  indict- 
ment against  the  witness  for  keeping  a  gambling-house.  I  think  it  is 
impossible  to  put  a  case  of  the  more  proper  application  of  the  rule  which 
protects  a  witness  from  criminating  himself. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  unnecessary  to  de- 
termine whether  the  witness's  statement  that  his  answer  may  tend  to 
criminate  him,  is  conclusive  or  not.  I  think  it  was  abundantly  dear 
that  his  answer  in  this  case  must  have  a  direct  tendency  to  place  the 
witness  in  danger. 

Talfourd,  J.,  concurred.  Rule  refused. 

A  qaestion  may  be  pat  to  a  witness  thoagh  And  the  Conrt  slioald  inform  him  that  he  is 

the  answer  to  it  may  criminate  or  disgrace  him,  not  boand  to  answer :  Sonthard  v.  Rezford,  6 

bat  the  witness  is  not  boand  to  answer.    It  is  Cowen,  264.    Bat  see  Commonwealth  t.  Shaw, 

the  privilege  of  the  witness  to  refose  to  answer  4  Cashing,  594. 

the  qaestion,  and  he  may  waiTO  the  privilege  The  witness  and  not  the  Conrt  is  to  jadge 

if  he  thinks  proper :  Fries  v.  Brngler,  7  Hal-  whether  the  answer  to  a  question  may  tend  to 

sted,  79 ;  Sonthard  o.  Rezford,  6  Cowen,  264 ;  criminate  him :  State  e.  Edwards,  2  Nott  4 

Chamberlin  v.  WiUson,  12  Vermont»491;  Am-  M'Gord,  13;  Poole  «.  Perritt,  1  Speers,  128; 

herst  V.  HoUis,  9  New  Hamp.  107 ;  The  People  Wame  o.  Zneas,  10  Ohio,  336.    Bat  see  Rich- 

V.  Bodine,  1  Denio,  281 ;  Short  v.  The  State,  4  man  v.  The  State,  2  Greene,  632. 
Harrington,  668. 


*767]  *Ex  parte  WILLIAM  STORY.    Nov.  8. 

Prohibition  to  the  spiritual  ooart  Ues  only  where  that  conrt  is  proceeding  in  a  matter  which  ia 
clearly  out  of  its  jarisdiotion,  or  in  a  manner  that  is  manifestly  contrary  to  the  general  prin- 
ciples  of  Jnstieo. 

A.  was  cited  to  appear,  and  did  appear.  In  the  Consistorial  Conrt,  in  a  snit  promoted  against  him 
by  his  wife,  for  restitntion  of  coiyagal  rights.  In  the  coarse  of  that  suit,  two  orders  were 
made,  decreeing  rosUtotion,  and  alimony  pendente  lite, — for  disobedience  of  which  A.  was 
about  to  be  pronoanced  in  contempt: — Hold,  that,  inssmnch  as  A.  had  once  appeared,  thii 
conrt  conld  not  prononnee  the  giving  of  Jndgment  against  him  in  his  absence,  and  withovt 
previous  notice  thereof  to  him,  a  prooeeding  without  Jorisdiction,  or  contrary  to  justice. 

Parry,  on  a  former  day  in  this  term,  moved  for  a  rule  to  show  cause 
why  a  writ  should  not  issue  to  the  Bishop  of  London,  the  judge  and 
other  officers  of  his  Consistorial  Oourt,  and  to  Blisabeth  Story,  the 
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party  promoting  a  certain  cause  in  that  court,  prohibiting  them  from 
farther  proceeding  therein,  or  from  further  proceeding  in  the  matter 
of  tvro  monitions  alleged  to  have  been  decreed  on  or  about  the  9th  of 
June  last. 

The  motion  was  founded  upon  the  afiSdavit  of  William  Story,  who 
deposed  as  follows : — That,  on  the  Ist  of  August,  1850,  he  was  cited  to 
appear  (personally  or  by  his  proctor)  before  Dr.  Lushington,  the  judge 
of  the  Gonsistorial  Court  of  the  Bishop  of  London,  to  answer  to  Eliza- 
beth Story,  his  wife,  in  a  suit  alleged  to  be  brought  against  him  by  her, 
for  restitution  of  conjugal  rights :  that,  in  pursuance  of  and  in  obedience 
to  such  citation,  he  personally  attended  before  the  judge  of  the  Con- 
sistorial  Court,  and  alleged,  as  the  fact  was,  that  the  said  Elizabeth 
Story  in  March,  1849,  abandoned  his  home,  and  also,  as  the  fact  was, 
that  the  said  Elizabeth  Story  was  before  and  at  the  time  of  the  com- 
mencement of  the  said  suit,  and  still  remained,  in  apartments  provided 
for  her,  and  maintained  by  and  at  the  expense  of  the  deponent :  that 
he  made  ample  provision  for  her  support :  that  the  deponent  thereupon 
objected  that  the  court  had  no  jurisdiction  further  to  entertain  the  said 
suit  against  him,  and  prayed  the  judge  to  dismiss  the  same,  but  which 
the  judge  refused  to  do :  that  the  deponent  thereupon  prayed  the  judge 
to  grant  him  leave  to  bring  in  evidence  of  ^malicious,  adulterous,  r,i^/*n 
and  cruel  conduct  of  his  wife:  that,  on  the  26th  of  April,  1852,  ^ 
the  deponent  received  the  following  notice  from  Mr.  Crickitt,  his  wife's 
proctor : — 

<<  Doctors'  Commons,  April  26,  1852. 

«  Sir, — I  hereby  give  you  notice,  that,  on  the  next  court  day,  the 
80th  instant,  I  intend,  to  move  the  judge  to  make  his  order  upon  you  to 
take  your  wife  home,  and  treat  her  with  conjugal  affection,  and  to  certify 
that  you  have  done  so  by  the  following  court  day.  I  shall  also  move 
the  judge  to  pronounce  you  in  contempt  for  not  having  obeyed  the  two 
monitions  served  on  you  for  the  alimony  now  due  to  Mrs.  Story,  and 
that  the  same  may  be  signified." 

That,  in  pursuance  of  this  notice,  the  deponent  attended  before  the 
judge,  when  an  application  was  made  by  an  advocate  in  the  presence 
of  one  Wadeson,  Crickitt's  partner,  to  pronounce  the  deponent  in  con- 
tempt for  non-payment  of  alimony,  and  that  the  first  motion  therein 
was  abandoned  and  omitted  to  be  made,  whereupon  the  deponent  called 
upon  the  advocate  and  upon  Wadeson  to  make  the  motion  in  accordance 
with  the  terms  of  the  notice,  and  also  called  upon  the  judge  to  enter- 
tain the  motion  in  the  order  and  priority  set  forth  in  the  notice,  or  to 
dismiss  the  suit ;  whereupon  the  judge  stated  that  he  could  not  interfere, 
and  closed  the  case  for  that  day :  that,  on  the  11th  of  May  last,  Wade- 
son again  applied  to  the  judge  to  pronounce  deponent  in  contempt  for 
non-payment  of  the  alleged  alimony,  and  that  the  judge  said,  that, 
unless  the  deponent  immediately  paid  the  said  alimony  and  costs,  he 
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would  pronounce  him  in  contempt ;  whereupon  he  paid  to  the  registrar, 
under  protest,  the  sum  demanded  of  him,  amounting  to  412.  148.  ^d. : 
that,  on  the  2d  of  September  last,  the  deponent  was  served  with  a  copy 
of  two  monitions,  as  follows : — 

^  Charles  James,  hj  Divine  permission.  Bishop  of  ^London,  to 


♦769] 


all  and  singular  clerks  and  literate  persons  whomsoever  and 


wheresoever,  in  and  throughout  our  whole  diocese  of  London,  greeting : 
Whereas  the  Right  Hon.  Stephen  Lushington,  doctor  of  laws,  our  vicar 
general,  and  official  principal  of  our  Consistorial  and  Episcopal  Court 
of  London,  rightly  and  duly  proceeding  in  a  certain  cause  or  business  of 
restitution  of  conjugal  rights,  between  Elizabeth  Story,  wife  of  William 
Story,  the  party  promoting  the  same,  on  the  one  part,  and  the  said 
William  Story,  her  lawful  husband,  of,  &c.,  in  the  city  of  London,  and 
our  diocese  of  London,  the  party  against  whom  the  same  is  promoted, 
on  the  other  part,  at  the  petition  of  the  proctor  of  the  said  Elizabeth 
Story,  in  pain  of  the  contumacy  of  the  said  William  Story,  thrice  called, 
and  in  nowise  appearing,  Hath  decreed  the  said  William  Story  to  be 
monished  and  cited  in  manner  and  form  and  to  the  effect  hereinafter 
mentioned  (justice  so  requiring) :  We  do,  therefore,  hereby  authorize, 
empower,  and  strictly  enjoin  and  command  you  jointly  and  severally, 
peremptorily  to  monish  and  cite,  or  cause  to  be  monished  and  cited,  the 
said  William  Story,  by  showing  to  him  these  presents  under  seal,  and  by 
leaving  with  him  a  true  copy  hereof,  whom  we  do  also,  by  the  tenor  of 
these  presents  so  monish  and  cite,  that  he  do  receive  his  wife,  the  said 
Elizabeth  Story,  and  treat  her  with  conjugal  kindness,  and  certify  his 
having  done  so  to  our  said  vicar-general  and  official  principal  aforesaid, 
his  surrogate,  or  some  other  competent  judge  in  this  behalf,  on  the  15th 
day  after  the  service  of  these  presents  as  aforesaid,  if  it  be  a  general 
session  bye-day,  extra  or  additional  court  day  of  our  said  court,  other- 
wise, on  the  general  session  bye-day,  extra  or  additional  court  day  of 
our  said  court  then  next  ensuing,  under  pain  of  the  law,  and  contempt 
thereof :  And  what  you  shall  do  or  cause  to  be  done  in  the  premises,  you 
shall  duly  certify  our  vicar-general  and  official  principal  aforesaid,  his 
4^7701  ^^^^^E^^^)  ^^  ^^^^  other  competent  judge  in  this  behalf,  ^together 
-^  with  these  presents.  Dated  at  London,  this  25th  day  of  June, 
in  the  year  of  our  Lord  1852,  and  in  the  24th  year  of  our  translation. 

(Signed)  "  John  Shkphard, 

"  Deputy  Registrar." 

The  second  monition  was  as  follows : — 

"  Charles  James,  by  Divine  Providence,  Bishop  of  London,  to  all  and 
singular  clerks  and  literate  persons  whomsoever  and  wheresoever,  in  and 
throughout  our  whole  diocese  of  London,  Greeting :  Whereas,  the  Right 
Hon.  Stephen  Lushington,  doctor  of  laws,  our  vicar-general  and  official 
principal  of  our  Consistorial  and  Episcopal  Court  of  London,  lawfully 
constituted,  rightly  and  duly  proceeding  in  a  certain  cause  or  business 
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of  restitution  of  conjugal  rights,  now  depending  before  him  in  judgment, 
between  Elizabeth  Story  (wife  of  William  Story),  the  party  promoting 
the  same,  on  ,the  one  part,  and  the  said  William  Story,  of,  &;c.,  in  the 
city  of  London,  and  our  diocese,  the  party  against  whom  the  same  is 
promoted,  on  the  other  part,  on  the  fourth  session  of  Hilary  Term,  to 
wit,  Thursday,  the  13th  day  of  February,  1851,  did  allot  to  the  said 
Elizabeth  Story  the  sum  of  502.  per  annum  as  alimony  pending  suit,  to 
commence  from  the  return  of  the  citation,  and  to  be  paid  quarterly,  but 
deducting  therefrom  such  sum  or  sums  of  money  as  might  have  been 
paid  or  advanced  to  the  said  Elizabeth  Story  since  that  period :  And 
whereas,  on  the  2d  session  of  Trinity  Term,  to  wit,  Wednesday,  the  9th 
day  of  June  instant,  our  vicar-general  and  official  principal  aforesaid,  at 
the  petition  of  the  proctor  of  the  said  Elizabeth  Story,  alleging  that  one 
quarter  of  the  said  alimony,  amounting  to  the  sum  of  12Z.  10«.,  had  on 
the  2d  day  of  the  present  month  become  due  and  payable  to  the  said 
Elizabeth  Story,  did  decree  the  said  William  Story  to  be  monished  and 
cited  in  manner  and  form  and  to  the  eifect  hereinafter  mentioned  (justice 
BO  requiring) :  We  do,  *therefore,  hereby  authorize,  empower,  and  r^r^w^ 
strictly  enjoin  and  command  you  jointjy  and  severally  peremp-  '• 
torily  to  monish  and  cite,  or  cause  to  be  monished  and  cited,  the  said 
William  Story,  whom  we  do  so  monish  by  the  tenor  of  these  presents, 
to  pay  or  cause  to  be  paid  to  the  said  Elizabeth  Story,  or  to  her  proctor 
in  the  said  cause,  the  said  sum  of  12{.  10«.  of  lawful  money  of  Great 
Britain,  together  with  the  expense  of  this  monition,  and  the  service 
hereof,  within  fifteen  days  after  he  shall  have  been  served  herewith,  under 
pain  of  the  law,  and  contempt  thereof :  And  what  you  shall  do  or  cause 
to  be  done  in  the  premises,  you  shall  duly  certify  our  vicar-general  and 
official  principal  aforesaid,  his  surrogate,  or  some  other  competent  judge 
in  this  behalf,  together  with  these  presents.  Dated,  at  London,  this  25th 
day  of  June,  in  the  year  of  our  Lord  1852,  and  in  the  24th  year  of  our 
translation.  (Signed)  '*  John  Shephard, 

"  Deputy  Registrar/' 
The  affidavit  then  went  on  to  state,  that  the  said  monitions  alleged 
to  be  decreed  on  the  9th  of  June  last,  and  so  served  as  aforesaid  upon 
the  deponent  on  the  2d  of  September  last,  were  made  and  decreed  in 
hit  absence^  and  without  any  previoue  notice^  eitationj  or  summons  to 
him  whatever;  and  the  deponent  was  entirely  ignorant  that  any  such 
decree  or  monition  was  about  to  be  made,  or  was  made  against  him, 
until  served  with  the  said  notice  of  the  2d  of  September :  that  the 
deponent  had  searched  the  book  containing  the  minutes  and  assigna- 
tions of  the  said  court,  kept  in  the  office  of  the  registrar,  and  found 
an  entry  therein  of  the  minute  of  a  decree  in  the  following  words : — 
<<9th  June,  1852.  In  pain  of  William  Story  therein  called,  and  not 
appearing,  the  judge,  at  petition  of  Wadeson,  for  Grickitt,  decreed  a 
monition  to  issue  monishing  him  the  said  William  Story  to  receive  his 
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«<7791  ^^^^  l^ome,  and  treat  her  with  conjugal  ^kindness ;  and  also  a 
-*  monition  for  further  alimony :"  that  the  deponent's  said  wife  had 
not,  either  on  the  9th  of  June  last,  or  at  any  other  time  since  then, 
either  by  herself,  her  proctor,  or  by  any  other  person  on  her  hehalf, 
offered  to  return  to  his  home ;  and  deponent  verily  believed  that  her  said 
proctors  were  colluding  with  her  for  the  purpose  of  preventing  the 
deponent  from  taking  her  home,  and,  by  securing  the  payment  of  ali- 
mony, virtually  depriving  him  of  the  lawful  control  of  his  wife ;  and 
that  the  deponent  was,  on  the  4th  of  November  instant,  served  with 
the  following  notice,  signed  by  Crickitt: — 

(t  Doctor's  Commons,  4th  Nov.  1852. 

«  Sir, — I  beg  to  give  you  notice,  that,  unless  you  obey  the  monitions 
served  upon  you,  by  taking  your  wife  home,  and  treating  her  with  con- 
jugal affection,  and  certifying  that  you  have  done  so,  on  the  next  court 
day,  and  also  by  paying  the  alimony  and  costs  set  forth  in  the  said 
monition,  on  or  before  Monday,  the  8th  instant,  I  shall,  on  the  next 
court  day,  to  wit,  Tuesday,  the  9th  instant,  move  the  court  to  pronounce 
you  In  contempt,  and  that  the  same  may  be  signified." 

The  court, — ^suggesting  that  possibly  there  might  have  been  some 
failure  of  practice  that  would  afford  Mr.  Story  ground  to  apply  to  the 
ecclesiastical  court  to  set  aside  the  proceedings, — ^recommended  that 
such  an  application  should  be  made,  and  the  matter,  if  necessary, 
mentioned  again. 

Parry  (with  whom  was  Ribton)  now  renewed  his  motion,  upon  a 
further  affidavit  of  Mr.  Story,  which  stated,  that  the  deponent  attended 
before  the  judge  of  the  Consistorial  Court,  on  the  9th  instant,  when 
Crickitt  moved  the  judge  that  the  deponent  be  pronounced  in  contempt 
for  not  obeying  the  monitions  and  decrees  alleged  to  have  been  made  on 

*77^1  ^^^  ^^^  ^^  ^^^^  ^^^^  *  ^^^^  ^^^  ^deponent  thereupon  protested 
-*  against  the  said  judge  proceeding  further  in  the  matter  of  the 
said  cause,  by  reason  of  his  never  having  received  any  notice  that  the 
orders  or  decrees  were  about  to  be  made,  or  any  summons  requiring  his 
attendance  when  the  same  were  so  to  be  made  or  pronounced :  that  the 
deponent  then  tendered  an  affidavit  setting  forth  the  facts,  and  applied 
to  be  sworn  thereto,  which  the  judge  refused,  addressing  the  deponent 
in  substance  as  follows : — « I  will  not  now  pronounce  you  in  contempt 
for  not  obeying  the  orders  in  question,  as,  if  I  do,  I  must  signify  the 
same  to  the  Lord  Chancellor,  and  then  the  matter  is  out  of  my  hands: 
I  will  allow  you  until  the  next  court  day  to  comply  with  the  orders  of 
the  court ;  and,  if  you  have  not  then  done  so,  I  shall  pronounce  you  in 
contempt:"  that  the  judge  declined  to  hear  the  deponent  any  further 
to  give  evidence,  which  he  was  prepared  to  do,  to  show  that  the  orders, 
monitions,  and  decrees  in  question  were  made  in  his  absence,  and  with- 
out any  notice  whatever  having  been  given  to  him,  and  without  his 
knowledge :  and  that  the  deponent  verily  believed  that  the  judge  would 
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pronounce  him  in  contempt  on  the  next  court  day,  unless  the  court 
interposed. 

Prohibition  lies  to  restrain  the  ecclesiastical  court  from  proceeding  in 
a  matter  in  which  it  has  no  jurisdiction,  or  where  it  exceeds  its  jurisdic- 
tion, or  where  it  proceeds  in  a  manner  which  is  contrary  to  the  general 
law  of  the  land  or  to  natural  justice.  In  Ex  parte  Smyth,  3  Ad.  &  E. 
724  (E.  C.  L.  R.  vol.  80),  Littledale,  J.,  says :  "  The  only  instances  in 
which  the  temporal  courts  can  interfere  by  way  of  prohibiting  any  par- 
ticular proceeding  in  an  ecclesiastical  suit,  are  those  in  which  something 
is  done  contrary  to  the  general  law  of  the  land,  or  manifestly  out  of  the 
jurisdiction  of  the  court."  The  monition  of  the  9th  of  June,  1852,  is  a 
judicial  act, — a  judgment  against  Story  in  his  absence ;  which  is  con- 
trary to  the  general  law  of  the  land.  In  Ex  parte  Kinning,  though 
there  was  *8ome  diiference  of  opinion  amongst  the  judges  of  the  ^4^774 
Court  of  Queen's  Bench  (10  Q.  B.  780,  (E.  C.  L.  R.  vol.  59),)  ^  ' ' 
this  court  were  unanimously  of  opinion,  that,  where  the  judge  of  an  in- 
ferior court  of  record  (under  the  8  &  9  Vict.  c.  127,  s.  1),  had,  upon 
proof  of  the  ability  of  the  debtor,  made  an  order  simpliciter  for  the  pay- 
ment of  the  debt  by  instalments,  he  could  not,  after  default  made,  grant 
a  warrant  of  imprisonment,  without  giving  the  debtor  an  opportunity  of 
being  heard  against  the  granting  of  such  warrant, — 4  C.  B.  507  (E.  C. 
L.  R.  vol.  56).  [Maulb,  J. — The  ground  of  our  decision  there  was, 
that  the  commitment  is  a  penal  process,  not  a  satisfaction  of  a  debt,  like 
a  ca.  sa.,  which  the  party  may  himself  issue ;  and  that  it  is  contrary  to 
natural  justice  that  a  man  should  be  judged  without  giving  him  an  oppor- 
tunity of  being  heard,  the  judge  having  a  discretion  to  exercise.  That 
certainly  is  a  very  different  case  from  this.  The  difficulty  I  feel  is  this, 
— there  may  bo  some  practice  in  the  ecclesiastical  court,  to  make  it  the 
business  of  a  party  who  has  been  once  duly  summoned,  to  be  present  in 
court,  by  himself  or  his  proctor,  on  all  juridical  days,  without  any  special 
notice.  If  that  be  so,  the  objection  as  to  the  proceeding  being  contrary 
to  natural  justice,  does  not  arise.]  The  court  will  not  assume  that  such 
a  practice,  which  would  be  manifestly  contrary  to  the  general  law,  exists. 
[Maule,  J. — I  see  nothing  so  repugnant  to  natural  justice  in  supposing 
that  a  party  who  has  once  appeared  by  a  proctor, — who  certainly  is  a 
person  having  more  full  authority  than  any  other  description  of  agent 
that  I  know  of, — may  be  considered  as  always  in  court.]  In  Capel  v. 
Child,  2  C.  &  J.  558,t  a  bishop  issued  a  requisition  under  the  57  G.  3, 
c.  99,  s.  50,  requiring  the  vicar  of  W.  to  nominate  a  curate  with  a 
stipend,  on  the  ground  that,  it  appeared  to  the  bishop,  of  his  own  know- 
ledge, that  the  ecclesiastical  duties  of  the  vicarage  and  parish  church  of 
\V.  were  inadequately  performed,  by  reason  of  the  vicar's  negligence. 


*The  vicar  appointed  no  curate,  and  did  not  appeal  to  the  arch- 
bishop. The  bishop,  after  three  months,  licensed  the  Rev.  A. 
B.,  clerk,  as  curate  of  W.,  with  a  stipend.     The  vicar  refused  to  allow 


[*775 


775  EX  PARTE  STORY.    M.  T.  1852. 

A.  B.  to  officiate ;  upon  which  the  bishop  issued  a  mandate  or  summons 
to  show  cause  why  the  vicar  should  not  pay  the  stipend  due,  and  ulti- 
mately proceeded  to  sequestration.  It  was  held,  that  the  requisi- 
tion, upon  which  the  whole  of  the  proceedings  were  founded,  was  in  the 
nature  of  a  judgment,  and  void,  as  the  party  had  no  opportunity  of 
being  heard.  Lord  Lyndhurst  there  says:  <<A  power  is  given  to  the 
bishop  to  pronounce  a  judgment ;  and,  according  to  every  principle  of 
law  and  equity,  such  judgment  could  not  be  pronounced,  or,  if  pro- 
nounced, could  not  for  a  moment  be  sustained  unless  the  party  in  the 
first  instance  had  the  opportunity  of  being  heard  in  his  defence." 
[Maulb,  J. — There,  the  requisition  complained  of  was  made  without 
Mr.  Capel's  knowing  anything  about  the  matter.  That  is  not  the  case 
here :  it  is  not  pretended  that  Mr.  Story  was  not  originally  duly  sum- 
moned. What  he  complains  of,  is,  this  further  step  in  the  suit,  which 
was  taken  without  any  special  notice  to  him.]  The  complaint  is,  that 
a  judgment  is  pronounced  against  him,  without  his  having  had  an  oppor- 
tunity of  defending  himself.  [Mauls,  J. — Is  that  so,  where  the  party 
has  been  once  properly  and  regularly  brought  into  court?]  If  such  a 
rule  as  is  suggested  prevailed  in  the  ecclesiastical  court,  it  clearly  would 
be  bad,  as  being  contrary  to  the  common  law  of  England.  [Maulb, 
J. — Certainly  not.  In  the  case  of  Capel  t;.  Child,  the  Court  of  Exche- 
quer had  the  whole  proceedings  before  them.  Here,  we  have  not.  The 
requisition  to  the  vicar  to  nominate  a  curate  there,  was  the  foundation 
and  beginning  of  the  proceedings :  here,  none  of  the  proceedings  are 
shown,  except  the  particular  one  which  is  complained  of.  Mr.  Story 
>77f>l  ^^^  cited,  and  he  appeared.  *How,  then,  can  we  infer  that  a 
-^  subsequent  proceeding  is  one  that  he  had  not  an  opportunity  of 
appearing  to  and  resisting?  In  the  case  cited,  Mr.  Capel  was  not 
brought  into  court  at  all  before  the  judgment  was  pronounced  against 
him;  the  judgment  was  pronounced  by  the  bishop  under  an  impression 
that  he  might  act  upon  his  own  knowledge,  against  a  person  who  had 
never  been  cited  or  summoned  to  appear  and  defend  himself.]  This 
monition  was  a  fresh  proceeding :  upon  every  principle  of  justice  and 
equity,  the  party  should  have  been  heard :  Harper  v.  Carr,  7  T.  R. 
270.  [Mauls,  J. — That  case  would  have  been  to  the  purpose,  if  Story 
had  never  been  cited  at  all.]  It  is  universally  held  to  be  contrary  to 
natural  justice,  that  a  decree  or  judgment  should  be  pronounced  in  the 
absence  of  the  party  to  be  affected  by  it. 

Mauls,  J.(a) — I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  It  appears  that  a  suit  for  restitution  of  conjugal  rights  had  been 
duly  instituted  by  Mrs.  Story  against  her  husband,  in  a  court  of  com- 
petent jurisdiction,  and  that  a  judgment  had  been  pronounced  by  that 
court  which  that  court  was  competent  to  pronounce.  Mr.  Story  now 
complains  that  he  had  no  notice  that  judgment  was  about  to  be  pro- 
nounced ;  and  it  is  said,  that  in  consequence  of  the  want  of  such  notice, 

(a)  Jerrij,  C.  J.,  and  CreatweU,  J.,  were  dtdng  in  the  Conrt  of  Criminal  Appeal. 
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the  judgment  is  a  proceeding  contrary  to  natural  justice,  and  therefore 
a  prohibition  ought  to  issue.  But  I  do  not  find  that  the  courts  at 
Westminster  have  ever  interfered  by  issuing  a  prohibition  in  a  case  so 
circumstanced.  Where,  as  in  the  case  of  Capel  v.  Child, — which  was 
in  substance  and  effect  the  same  as  Ex  parte  Kinning, — the  ecclesiasti- 
cal court  is  proceeding  against  a  person  who  has  never  been  called 
into  it  at  all,  it  is  proceeding  in  a  manner  that  is  contrary  to 
^natural  justice,  and  this  court  may  prohibit.  Here,  however,  r^^i^YY 
Mr.  Story  was  regularly  cited  to  appear  in  the  Consistorial  Court,  *- 
in  a  suit  for  restitution  of  conjugal  rights.  He  does  not  deny  that  he 
was  properly  brought  into  court :  but  he  says  he  had  not  notice  of  the  time 
and  place  of  giving  judgment  therein.  I  do  not  see  that  natural  justice 
requires  anything  of  the  sort.  That  being  so,  I  must  intend  that  the 
ecclesiastical  court,  in  proceeding  as  it  did,  was  proceeding  according  to  its 
ordinary  course  and  practice.  When  a  prohibition  is  applied  for,  the  appli- 
cant must  show  clearly  that  the  court  to  be  prohibited  is  proceeding  im- 
properly, that  is,  without  jurisdiction,  or  in  a  manner  that  is  opposed  to 
the  principles  of  justice ;  it  is  not  enough  to  leave  it  to  inference  and 
conjecture.  Mr.  Story  does  not  show  here  that  the  proceeding  against 
him  is  one  of  that  description.  It  may  be,  and  I  think  it  appears,  that 
he  had  sufficient  opportunity  of  defending  himself.  There  was  a  case, 
I  think,  from  the  Mauritius,  where  the  proceeding  against  the  defend- 
ant in  absence,  and  without  any  sort  of  warning,  was  held  to  be 
untenable :  but  that  is  a  very  different  case  from  this.  In  the  absence, 
therefore,  of  all  authority  for  it,  I  do  not  think  we  ought  to  grant 
a  rule. 

Talfourd,  J. — I  also  think  Mr.  Parry  has  failed  to  lay  before  us 
sufficient  ground  for  a  rule.  The  general  doctrine  is  well  known,  that 
prohibition  is  never  granted  where  the  court  sought  to  be  affected  by 
it  has  clear  jurisdiction,  unless  it  is  proceeding  in  a  manner  contrary  to 
the  principles  (not  the  ruleg)  of  the  common  law.  In  Comyns's  Digest, 
Prohibition  (G.  22),  it  is  laid  down,  that,  <«  where  the  spiritual  court 
has  cognisance  and  jurisdiction  of  the  matter,  a  prohibition  shall  not  be 
granted,  though  the  proceeding  there  differs  from  the  rules  of  the  com- 
mon law :"  and  several  instances  are  given.  '*'There  might  have  ^4^770 
been  ground  of  complaint  here,  if  the  ecclesiastical  court  assumed  ^ 
to  pronounce  a  judgment  against  a  party  who  had  never  been  cited. 
But  it  may  be  perfectly  in  accordance  with  the  practice  of  that  court, 
that,  where  a  man  has  been  duly  cited,  and  has  once  appeared,  he  is 
assumed  to  have  notice  of  the  various  steps  in  the  suit,  and  is  bound, 
by  himself,  or  his  proctor,  to  be  in  court  when  the  judgment  is  pro- 
nounced. It  is  no  part  of  the  duty  of  this  court  to  inquire  into  the 
propriety  of  the  practice  of  the  ecclesiastical  court. 

Rule  refuscd.(a) 

(a)  See  BwUeit^  Clerk,  «.  Kirkwood,  18  Joriat,  173. 
VOL.  XII.— 66  2x2 
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ROBERTS  V.  BETHELL.    Nov.  16. 

Asflumpmt  by  endorsee  against  aooeptor  on  six  bills  of  excbange,  five  of  which  became  due  on 
or  before  the  5th  of  February,  and  one  on  the  12th  of  March,  1851.  Plea,  that  the  defendant 
was  an  infant  at  the  time  of  accepting  the  bills.  Issue  being  joined  upon  the  replication  to 
this  plea,  it  was  proved,  that  the  drawer,  the  acceptor,  and  the  endorsee,  all  resided  in  Londoiiy 
and  that  the  defendant  attained  his  msjority  on  the  11th  of  March,  1851 : — Held,  that,  upon 
this  evidence,  the  jury  were  warranted  in  finding  that  the  bills  were  accepted  by  the  defendant 
whilst  he  was  an  infant, — a  bill  of  exchange,  in  the  absence  of  proof  to  the  contmj,  behig 
presumably  accepted  within  a  reasonable  time  after  its  date,  and  before  its  maturity. 

Assumpsit  by  the  endorsee  against  the  acceptor  of  certain  bills  of 
exchange. 

The  first  count  of  the  declaration  stated,  that  one  William  Miller,  on 
the  2d  of  November,  1850,  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  defendant,  and  thereby  required  him  to  pay  to 
the  said  William  Miller  or  order  the  sum  of  90Z.  for  value  received, 
three  months  after  the  date  thereof,  which  period  had  elapsed,  and  the 
said  bill  had  become  due,  before  the  commencement  of  this  suit ;  and 
the  defendant  then  accepted  the  said  bill ;  and  the  said  William  Miller 
then  endorsed  the  same  to  the  plaintiif, — of  all  which  the  defendant 
then  had  notice,  and  then  promised  the  plaintiff  to  pay  the  amount 
thereof  according  to  the  tenor  and  effect  thereof,  and  of  his  said  accept- 
ance thereof;  but  that  the  defendant  did  not  pay  the  said  bill,  or  any 
♦77Q1  P^^^  ^thereof,  when  the  same  became  payable,  according  to  the 
-'  tenor  and  effect  thereof. 

There  were  five  other  counts  upon  five  several  bills  of  various  amounts 
similarly  drawn,  accepted,  and  endorsed,  four  of  them  bearing  date  the 
23d  of  November,  1850,  and  payable  three  months  after  date,  and  one 
(for  20!.)  at  four  months  after  date,  drawn  on  the  9th  of  November, 
1850. 

The  declaration  also  contained  the  common  money  counts,  and  a  count 
upon  an  account  stated. 

To  the  counts  on  the  bills,  the  defendant  pleaded, — firat,  that  he  did 
not  accept, — secondly,  infancy;  and  to  the  common  counts,  non  assump- 
sit, and  infancy. 

Replication  to  the  plea  of  infancy, — that  the  defendant  was  of  full 
age  when  he  accepted  the  bills ;  without  this  that  he  accepted  the  said 
bills,  or  any  of  them,  whilst  he  was  within  the  age  of  twenty-one  years. 
Issue  thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  at  Westmin- 
ster, after  last  Trinity  Term.  The  plaintiff  put  in  the  bills,  and  proved 
the  defendant's  handwriting.  The  several  dates  thereof  were  those 
alleged  in  the  declaration. 

To  prove  the  defendant's  infancy,  his  father  was  called,  who  stated 
that  his  son  attained  the  age  of  twenty-one  on  the  11th  of  March, 
1851,  which  was  one  day  before  the  last  of  the  bills  became  due. 
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It  appeared  that  the  bills  were  drawn  in  London,  and  that  the 
defendant,  as  well  as  the  drawer  and  the  endorsee,  resided  in  London. 

For  the  plaintiff  it  was  submitted,  that,  inasmuch  as  a  bill  may  be 
accepted  after  it  has  arrived  at  maturity,  the  defendant  was  bound, 
in  order  to  sustain  his  plea  of  infancy,  to  show  when  he  accepted  the 
bills, — the  meaning  of  the  allegation  of  acceptance  being,  that  the 
defendant  accepted  at  %ome  time ;  and  that,  as  to  the  last  *bill,  r^t^oA 
the  case  was  stronger,  as  no  action  could  be  brought  upon  it  until  ^ 
two  days  after  the  defendant  had  attained  his  majority. 

A  verdict  was  returned  for  the  defendant ;  leave  being  reserved  to 
the  plaintiff  to  move  to  enter  a  verdict  for  8702.  (the  amount  of  all  the 
bills)  and  interest,  or  for  202.  and  interest. 

BtfleSy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
accordingly.— He  cited  Mitford  v.  Wallicot,  1  Salk.  128,  12  Mod.  410, 
Com.  75  (per  nom.  Grregory  v.  Walcup),  1  Lord  Raym.  674  (per  nom. 
Mitford  V.  Walcot),  Stein  v.  Yglesias,  1  C.  M.  &  R.  666,t  5  Tyrwh. 
173,  3  Dowl.  P.  C.  252,  Israel  v.  Argent  and  Blyth  v.  Archbold,  Chitty 
on  Pleading,  by  Pearson,  2d  edit.,  p.  330  (6),  and  Harrison  v.  Clifton, 
17  Law  Journ.  N.  S.,  Exch.  233. 

JEdwin  JameB  and  Forteicue^  now  showed  cause. — The  inference  drawn 
by  the  jury,  that  the  defendant  accepted  the  bills  whilst  he  was  an 
infant,  was  fully  warranted  by  the  evidence.  The  defendant  was  not 
bound  to  prove  that  the  acceptance  took  place  before  the  bills  arrived 
at  maturity,— or,  as  to  the  last  bill,  that  it  was  accepted  before  the 
12th  of  March,  1851.  Harrison  v.  Clifton,  which  will  be  relied  on  by 
the  other  side,  was  cited  in  a  subsequent  case  of  Levy  v,  Bulkeley,  14 
Law  Times,  878.  There,  a  bill  at  four  months'  date  was  drawn  on  the 
6th  of  February,  1849,  upon  the  defendant,  who  attained  the  age  of 
twenty-one  on  the  5th  of  May  in  that  year ;  and  it  was  held,  that  there 
was  abundant  evidence,  in  support  of  a  plea  of  infancy,  to  go  to  the 
jury,  that  the  bill  was  drawn  and  accepted  during  the  defendant's  mino- 
rity. It  is  always  to  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  acceptance  takes  place  before  the  maturity  of  r^^oi 
*the  bill.  The  burthen  of  proving  that  the  acceptance  took  ^ 
place  after  the  maturity  of  the  bill,  it  seems,  lies  on  the  party  who  so 
asserts :  see  Byles  on  Bills,  6th  edit.,  p.  146,  n.  (y).  [Maulb,  J. — 
Acceptance  is  proved  by  proving  the  acceptor's  handwriting;  and  that 
proves  the  date,  because  it  is  presumed  that  it  takes  place  before  the 
bill  is  due.  It  is  every  day's  practice  to  prove  the  handwriting  of  the 
acceptor  only ;  and  non  constat  but  that  he  may  have  accepted  the  bill 
after  action  brought.]  In  the  absence  of  evidence  to  the  contrary,  a 
bill  of  exchange  must  be  taken  to  have  been  issued  at  the  time  it  bears 
date :  Anderson  v.  Weston,  6  N.  C.  296,  8  Scott,  583.  Bosanquet,  J., 
in  giving  the  judgment  of  the  court,  there  says :  «^  When  a  deed  is  pro- 
duced, and  the  execution  of  the  deed  is  proved  by  the  subscribing  wit- 
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ntess,  or  bj  accounting  for  the  absence  of  the  subscribing  witness  bj 
death  or  otherwise,  and  proving  the  signature,  and  that  deed  bears  a 
date,  as  far  as  my  experience  goes,  that  date  has  uniformly  been  taken 
to  be  prim&  facie  evidence  that  the  deed  was  executed  at  the  time  when 
it  purports  to  bear  date.  It  is  the  practice,  in  cross-examination,  to 
inquire  whether  the  deed  was  executed  when  it  bears  date;  .but  I  cer- 
tainly never  heard  it  contended  that  it  was  part  of  the  proof  of  the 
person  producing  the  instrment,  not  only  to  give  evidence  of  the  exe- 
cution of  the  instrument,  but,  in  the  first  instance,  and  before  any 
evidence  is  offered  to  render  doubtful  the  time  of  making  the  instrument, 
that  it  was  executed  at  the  time  it  bears  date."  No  doubt,  bills  may 
be  accepted  after  they  are  due ;  but  that  is  not  the  ordinary  presump- 
tion. The  legal  effect  of  an  acceptance  is  very  different  before  and 
after  maturity :  in  the  latter  case,  the  bill  is  payable  on  demand :  Jack- 
son V.  Pigott,  1  Ld.  Raym.  864,  12  Mod.  212,  Mitford  v.  Wallicott, 
Christie  i;.  Peart,  7  M.  &  W.  491,t  9  Dowl.  P.  C.  291 ;  and  the  drawer 
is  discharged.  In  declaring  *upon  a  bill  accepted  after  matu- 
rity, the  usual  course  is  so  to  allege  the  acceptance :  Billing  v. 
Devaux,  8  M.  &  G.  565  (E.  C.  L.  R.  vol.  42),  4  Scott  N.  R.  175.  [Jkrvis, 
C.  J. — How  do  you  pray  in  aid  the  declaration  ?]  The  plaintiff  has  no 
right  to  put  a  false  statement  on  the  record,  and  then  call  upon  the 
defendant  to  prove  it  to  be  false. 

Bylea^  Serjt.,  and  ffuddlestone^  in  support  of  the  rule. — The  diffi- 
culty cast  upon  the  plaintiff  by  the  suggestion  which  has  been  thrown 
out  by  Mr.  Justice  Maule,  is,  that  it  is  every  day's  practice,  in  an 
action  against  the  acceptor  of  a  bill  of  exchange,  to  rest  the  case 
simply  upon  the  production  of  the  bill,  and  proof  of  the  defendant's 
handwriting,  and  yet  it  may  be  that  the  acceptance  may  have  taken 
place  after  the  commencement  of  the  action ;  and  it  is  asked,  what  is 
to  prevent  that  presumption,  but  the  presumption  that  the  acceptanoe 
has  taken  place  before  the  maturity  of  the  bill  7  That  difficulty  has 
never  been  suggested  by  any  one  before.  [Maulb,  J. — The  principle, 
I  apprehend,  is  this.  It  is  the  usual  course  to  date  all  instruments  of 
the  day  on  which  they  are  executed.  So,  in  the  case  of  bills  of 
exchange,  it  is  presumed  that  the  acceptance  takes  place  shortly  after 
the  date  of  the  bill,  because  that  is  the  natural  and  usual  course  of 
business.]  That  presumption  does  not  hold  universally:  it  clearly 
does  not  apply  where  a  bill  is  the  foundation  of  a  fiat  in  bankruptcy. 
[Jervis,  G.  J. — That  is  dealt  with  as  the  single  exception.]  The  alle- 
gation in  the  declaration,  is,  that  the  defendant  accepted  the  bills  at 
some  time  before  the  commencement  of  the  action,  either  before  or 
after  the  maturity  of  the  bills.  The  defendant  pleads  in  confession 
and  avoidance, — true,  I  accepted  the  bills,  as  alleged  in  the  declaration, 
but  at  the  time  I  accepted,  I  was  not  of  full  age :  and  he  does  not  show 
token  he  accepted.     This  is  an  action  by  endorsee  against  acceptor : 
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*the  plaintiff  might  have  been  the  twentieth  endorsee,  or  he  r^wno 
might  have  been  a  foreigner :  how,  then,  could  he  show  the  ^ 
actual  time  of  acceptance  ?  As  against  the  acceptor,  the  presumption 
should  bo  that  he  was  of  full  age  at  the  time  he  accepted, — the  act  of 
accepting  being  tantamount  to  a  declaration  that  he  was  competent  to 
bind  himself  by  acceptance;  otherwise,  the  acceptance  would  be  a 
fraud,  in  foro  conscientise  at  least.  [Maule,  J. — Suppose  you  called 
a  witness,  who  proved  that  the  bill  was  accepted  before  its  maturity, 
and  the  defendant  proved  that  he  was  an  infant  at  the  time  the  bill 
became  due ;  in  that  case,  no  doubt  the  defendant  would  succeed.  In 
what  does  that  case  differ  from  this,  except  in  the  quantity  or  degree 
of  proof?]  It  does  not  follow  that  a  presumption  which  might  legi- 
timately be  made  on  one  issue,  may  also  be  made  on  another.  Upon 
this  issue,  the  defendant  had  two  things  to  prove,  as  to  which  no  pre* 
sumption  can  fairly  be  made  in  his  favour,  because  they  are,  or  may 
be,  exclusively  within  his  knowledge, — first,  when  he  accepted  the  bills, 
— secondly,  when  he  came  of  age.  It  has  never  before  been  suggested 
«hat  the  presumption  which  arises  on  the  first  issue,  helps  the  defend- 
ant on  the  second.  [Maulb,  J. — The  defendant  proves  that  the  bills 
were  accepted  before  the  11th  of  March,  1851,  if  there  is  evidence 
whence  it  may  be  fairly  presumed,  as,  that  the  bills  arrived  at  maturity 
before  that  day.  The  form  of  the  issue  can  make  no  difference,  if  the 
matter  sought  to  be  proved  is  on  the  issue  a  question  for  the  jury.] 
Presumptions  as  to  the  time  of  the  happening  of  events,  vary  as  the 
issue  varies :  Doe  d.  Knight  v.  Nepean,  5  B.  &  Ad.  86  (E.  G.  L.  B. 
vol.  27).  [Maule,  J. — That  is  a  totally  different  question.]  In 
Israel  v.  Argent,  cor.  Lord  Abinger,  C.  B.,  Exch.  1884,  Pearson's 
Ohitty,  p.  330,  in  an  action  against  the  defendant  as  acceptor  of  a 
bill,  it  was  ruled,  that,  the  issue  being  infancy,  the  defendant  was 
bound  to  *  prove  not  only  his  real  age,  but  abo  (if  not  shown  r^^o^ 
to  have  been  under  age  when  the  action  was  commenced)  the  ^ 
day  on  wMeh  he  accepted  the  bill;  and  that  the  date  of  the  bill  will  not 
be  even  presumptive  evidence  of  the  time  of  acceptance.  [Maulb,  J. — 
The  note  does  not  disclose  the  facts  of  the  case.  The  ruling  would 
be  perfectly  consistent  with  what  is  thrown  out  here,  if  the  defend* 
ant  became  of  age  a  day  or  two  after  the  bill  was  drawn,  and  months 
before  the  commencement  of  the  action.]  So,  in  Blyth  v.  Arehbold, 
and  others,  cor.  Lord  Abinger,  C.  B.,  Guildhall,  July  9,  1835,  in  an 
action  by  the  drawers  against  the  acceptors  of  a  bill,  one  of  whom 
(Watson)  pleaded  infancy,  the  midwife  and  the  defendant's  tutor 
having  proved  his  birth  and  identity, — ^Lord  Abinger  said  the  defendant 
was  bound  to  make  out  his  plea,  and  to  show  that  he  was  an  infant  at 
the  time  he  entered  into  the  contract,  via.  at  the  time  of  the  accept- 
ance. The  bill  was  drawn  at  six  months'  date  from  the  18th  of 
November.    It  did  not  appear  when  the  acceptance  was  written,  an4 
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it  might  have  been  after  the  defendant  was  of  age,  as  the  bill  had 
several  months  afterwards  to  run.  One  of  the  defendants'  clerks  was 
then  called,  who  stated  that  the  bill  was  left  for  acceptance  between 
the  2d  and  5th  of  October ;  that  he  wrote  the  words,  «  accepted,  pay- 
able at  Sir  Richard  Garr,  Gljnn  &  Co.'s,''  and  placed  it  on  Mr. 
Watson's  desk;  and  that  he  never  saw  the  bill  afterwards.  Lord 
Abinger  said  this  carried  the  case  a  step  further,  btU  the  defendant 
ought  to  prove  when  he  did  accept.  [Jervis,  C.  J. — Surely  the  latter 
fact  was  evidence  of  the  time  when  the  bill  was  accepted.  The  case 
presents  some  very  remarkable  features.  It  would  seem,  from  the 
attempt  made  to  prove  the  acceptance  of  the  bill  before  its  date^  that  the 
defendant  came  of  age  very  close  upon  the  drawing  of  the  bill.  Maule, 
J. — ^Both  these  cases  are  too  loose  and  apocryphal  to  be  safely  acted 
♦upon.  In  Dickson  v.  Evans,  6  T.  R.  57,  it  was  held,  that,  to 
an  action  brought  by  the  assignees  of  a  bankrupt  for  a  debt  due 
to  the  bankrupt's  estate,  the  defendant  could  not  set  off  cash  notes 
issued  by  the  bankrupt,  payable  to  bearer,  bearing  date  before  his  bank- 
ruptcy, unless  he  shows  further  that  such  notes  came  to  his  hands 
before  the  bankruptcy.  «  The  whole  of  the  present  case,"  said  Lord 
Kenyon,  « is  resolvable  into  this  question,  on  whom  did  the  onus  pro- 
bandi  lie  ?  That  being  settled,  everything  else  follows  of  course.  Now, 
the  cases  of  set-off  are  understood  to  be  in  the  nature  of  cross-actions ; 
and,  if  the  defendant,  instead  of  setting  off  these  notes,  had  brought 
his  cross-action  against  the  assignees,  he  must  have  proved  everything 
necessary  to  constitute  his  demand ;  and  the  time  when  the  notes  were 
endorsed  would  be  one  material  ingredient  in  that  case :  then,  under 
this  set-off,  he  must  prove  the  same  things.  If  the  commissioners  had 
refused  to  allow  this  set-off,  and  the  defendant  had  applied  to  the  Lord 
Chancellor  by  petition,  he  must  have  set  forth  in  that  petition  that  the 
notes  were  endorsed  to  him  prior  to  the  bankruptcy,  and  he  must  also 
have  proved  it."  And  Ashhurst,  J.,  said :  «It  is  a  general  rule  of 
evidence,  that,  in  every  case,  the  onus  probandi  lies  on  the  person  who 
wishes  to  support  his  case  by  a  particular  fact,  and  of  which  he  is  sup* 
posed  to  be  cognisant."  Here,  the  onus  of  proof  clearly  lay  on  the 
defendant ;  for,  he  alone  (as  between  himself  and  the  endorsee)  could 
know  when  he  accepted  the  bills.  [Talfourd,  J. — The  endorsee  must 
know,  when  he  takes  a  bill,  whether  it  is  accepted  or  not.  Maule,  J. 
— Was  there  not  here  %ome  evidence  that  the  bills  were  accepted  before 
maturity  ?]  Not  in  the  case  of  a  man  having  means  of  proof  of  the 
particular  fact.  [Maule,  J. — He  could  have  no  means  of  proof  before 
the  late  act  allowing  parties  to  give  evidence,  14  &  15  Vict.  c.  99 :  and 
*78f{1  ^^^^  ^^^  ^^^  make  no  difference.]  One  of  the  bills, — *that 
-*  which  became  due  on  the  12th  of  March,  1851, — not  being  pay<* 
able  at  the  time  the  defendant  became  of  age,  no  presumption  can  avail 
against  the  plaintiff  there.     Where  the  issue  is  on  non  accepit,  the 
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only  presamption  that  could  arise  from  the  face  of  the  bill,  is,  that  the 
acceptance  took  place  before  the  commencement  of  the  action :  bat, 
where  the  issue  is  on  a  plea  of  infancy,  the  defendant  undertakes  to 
prove  the  precise  time  of  the  acceptance.  [Maule,  J. — ^You  are 
assuming  that  there  is  no  evidence  here.  We  think  that  the  pro- 
duction of  the  bills,  and  proof  of  the  defendant's  handwriting,  was 
evidence  that  the  bills  were  accepted  within  a  short,  a  reasonable,  time 
after  they  were  drawn.]  The  general  rule  laid  down  by  Ashhurst,  J., 
in  Dickson  v.  Evans,  and  adopted  by  Starkie, — 1  Stark.  Evid.  3d  edit. 
420, — « that  the  onus  probandi  lies  upon  the  party  who  seeks  to  sup- 
port his  case  by  a  particular  fact  of  which  he  is  supposed  to  be  cogni- 
sant,"— explains  all  the  cases  which  were  cited  for  the  defendant. 

Jervis,  0.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
It  has  not  been  denied  on  the  part  of  the  defendant,  nor  can  it  be,  that, 
on  this  plea,  the  defendant  was  bound  to  prove  that  he  was  an  infant 
at  the  time  of  the  acceptance  of  these  bills.  The  only  question  is 
whether  there  was  any  evidence  to  establish  that  proposition ;  for,  if 
there  was,  the  learned  judge  was  right  in  leaving  it  to  the  jury.  There 
is  no  doubt  the  defendant  was  an  infant  at  the  time  when  four  of  the 
bills  were  at  maturity :  and  there  is  also  no  doubt  that  all  the  bills  were 
accepted  by  him  during  his  infancy,  if  the  production  of  the  bills  dated, 
with  proof  of  the  defendant's  handwriting,  was  any  evidence  to  go  to  the 
jury  to  show  when  they  were  accepted.  My  Brother  Byles  has  in  vain 
attempted  to  remove  the  impression  made  by  the  suggestion  thrown  out 


by  my  Brother  Maule  in  the  ^course  of  the  argument,  that  the 
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ordinary  mode  of  proving  the  acceptance  of  a  bill  before  the  com- 
mencement of  the  action,  is,  by  merely  putting  in  the  bill,  and  proving 
the  handwriting.  There  is  nothing  on  the  face  of  the  bill  to  show  when 
it  was  accepted.  Why,  then,  is  it  that  this  evidence  is  sufficient  ?  It 
is  because  it  must  be  presumed  that  the  bill  has  been  accepted  during  its 
currency,  and  consequently  before  the  commencement  of  the  action; 
because  it  is  the  usual  course  of  business  to  present  bills  for  acceptance 
before  the  time  for  the  payment  of  them  has  run  out,  and  within  a  rea- 
sonable time  after  the  drawing  of  them.  But  my  Brother  Byles,  admit- 
ting that  to  be  ordinarily  so,  says  that  it  depends  upon  the  form  of  the 
issue ;  and  he  insists  that  here  the  defendant  was  bound  affirmatively  to 
prove  that  the  acceptance  actually  took  place  whilst  he  was  an  infant. 
But  the  true  answer  is  this, — not  that  the  circumstance  of  the  particular 
form  of  the  issue  being  different  deprives  the  instrument  of  its  ordinary 
effect  when  offered  in  evidence ;  but  it  is  for  the  jury  to  say  what  effect 
is  to  be  given  to  it  in  each  case.  I  decide  this  case  upon  this  broad 
ground, — that  we  are  to  presume,  unless  the  contrary  is  shown,  that  a 
bill  of  exchange  has  been  accepted,  not  on  the  day  of  its  date,  but  within 
a  reasonable  time  afterwards.  It  is  not  to  be  presumed  that  the  accept- 
ance took  place  after  the  maturity  of  the  bill. '  That  view  disposes  of 


787  KOBERTS  v.  BETHELL.    M.  T.  1852. 

the  oase  as  to  all  these  bills, — as  to  five  of  them,  because  they  became 
due  before  the  defendant  attained  the  age  of  twenty-one ;  and,  as  to  the 
sixth,  because  a  reasonable  time  for  its  acceptance  had  elapsed  before 
the  defendant's  majority.  For  these  reasons,  I  think  the  verdict  was 
right,  and  that  this  rule  should  be  discharged. 

Maule,  J. — I  am  of  the  same  opinion.     The  defendant  by  his  plea 
*7M1  ^^^^^^^^^  ^  prove  that  he  was  an  infant  '^'at  the  time  he  accepted 

^  the  bills  declared  upon :  and  the  jury  have  found  that  he  was  an 
infant.  The  question  is,  whether  there  was  any  evidence  to  justify  them 
in  coming  to  that  conclusion.  The  case  has  been  treated  in  argument  as 
one  of  presumption.  I  do  not  think  it  is  a  case  of  presumption  at  all. 
Presumption  is,  where  a  state  of  facts  is  taken  to  exist,  without  any 
proof  at  all  of  its  existence.  We  cannot  presume  that  the  defendant 
was  an  infant  when  he  accepted  these  bills :  he  must  prove  the  fact. 
The  way  he  does  that,  is,  by  showing  that  all  t&e  bills  except  one  became 
due  before  he  attained  the  age  of  twenty-one ;  and,  as  to  that  one,  that 
the  three  days  of  grace  expired  on  the  12th  of  March,  1851,  and  that  he 
became  of  age  on  the  11th,  that  bill  having  been  drawn  at  four  months. 
The  question  is,  whether  these  facts  amount  to  evidence  that  the  defend- 
ant was  under  age  at  the  time  he  accepted  the  bills.  It  is  conceded  to 
be  established  that  a  bill  of  exchange  is  to  be  taken  to  have  been  issued 
at  the  time  at  which  it  bears  date.  That  is  undoubtedly  the  rule,  with 
one  exception  only,  viz.,  in  the  case  of  a  bill  which  constitutes  the  debt 
on  which  the  petition  for  a  fiat  in  bankruptcy  is  founded :  in  that  case, 
some  independent  evidence  is  required,  that  the  bill  was  drawn  at  the 
time  it  purports  to  be  drawn.  That  exception,  however,  only  tends  to 
prove  the  rule.  The  reason  and  foundation  of  the  rule  is,  that  ordinarily 
all  instruments  are  written  at  the  time  they  bear  date.  The  production, 
therefore,  of  a  bill,  or  of  any  other  instrument,  bearing  a  given  date,  is 
evidence,  not  conclusive,  but  reasonable  evidence,  that  it  was  made  at 
that  time.  Now,  the  acceptance  of  a  bill  in  general  is  not  dated ;  there- 
fore, there  is  nothing  in  the  mere  fact  of  acceptance  to  show  the  precise 
day  on  which  it  takes  place.  In-  the  cases  of  Israel  v.  Argent  and  Blyth 
V.  Archbold,  it  may  be  that  it  was  attempted  to  infer  from  the  dates  of 
♦7891  ^^®  *^i^^^  tl^*t  ^^^7  were  accepted  on  those  respective  days.     The 

^  reason  for  inferring  that  a  bill  is  drawn  on  the  day  on  which  it 
bears  date,  does  not  apply  to  the  acceptance  ;  for,  it  is  by  no  means  the 
general  usage  to  accept  bills  on  the  day  on  which  they  are  drawn  ;  there* 
fore,  proof  of  the  fact  of  acceptance,  coupled  with  the  date  of  the  drawing, 
do  not  amount  to  evidence  that  the  bill  was  accepted  on  that  particular 
day.  But,  although  it  is  not  usual  to  accept  a  bill  on  the  day  on  which 
it  is  drawn,  it  %%  usual  to  do  so  at  some  early  opportunity  after  that  day. 
Therefore,  where  the  drawer  and  the  acceptor  are  both  living  in  the  same 
town,  the  presumption  is  that  the  bill  is  accepted  shortly, — within  a  few 
days, — after  it  is  drawn ;  it  being  manifestly  the  interest  of  the  drawer 
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to  have  a  negotiable  instrument  made  perfect  as  early  as  conveniently 
may  be.  The  date  of  the  bill,  therefore,  though  not  evidence  of  the 
very  date  of  the  acceptance,  is  reasonable  evidence  of  the  acceptance 
having  taken  place  within  a  short  time  after  that  day,  regard  being  had  to 
the  distance  the  bill  would  have  to  travel  from  the  one  party  to  the  other. 
Upon  the  same  principle  on  which  that  presumption  rests,  it  may  be 
presumed  in  this  case  that  the  bills  were  accepted  before  they  arrived  at 
maturity.  I  suggested,  in  the  course  of  the  argument,  that  the  universal 
way  of  proving  that  the  acceptance  of  a  bill  took  place  before  the  com- 
mencement of  the  action,  was,  by  the  mere  production  of  the  bill,  and 
proof  of  the  acceptor's  handwriting.  How  can  it  prove  that,  except  as 
showing  that  the  acceptance  took  place  before  the  bill  became  due? 
That  being  so,  there  was  in  this  case  evidence  to  warrant  the  jury  in 
finding,  as  to  all  the  bills  except  the  last,  that  they  were  accepted  before 
their  maturity :  and,  as  to  the  last  bill,  taking  the  limit  of  the  reason- 
able time  after  the  drawing  of  a  bill,  for  its  presentation  for  acceptance, 
to  be,  at  all  events,  before  the  days  of  grace,  I  think  there  was  also 
reasonable  '^'evidence  that  the  acceptance  of  that  bill  took  place  ^4^70/) 
whilst  the  defendant  was  an  infant.  ^ 

Upon  the  whole,therefore,  I  think  the  evidence  was  properly  admitted 
with  respect  to  all  the  bills.  This  decision,  though  not  in  terms 
founded  upon  express  authorities,  rests  upon  principles  not  materially 
differing  from  those  which  are  of  constant  occurrence,  where  the  date 
of  an  instrument  is  primfi  facie  taken  to  be  the  date  of  its  execution. 
I  think,  therefore,  the  verdict  in  this  case  was  founded  upon  competent 
evidence,  and  that  the  rule  to  enter  a  verdict  for  the  plaintiff  must  be 
discharged. 

Williams,  J. — ^For  the  reasons  given  by  my  lord  and  my  Brother 
Maule,  I  concur  with  them  in  thinking  that  there  was  suflBcient  evidence 
in  this  case  that  all  the  bills  were  accepted  by  the  defendant  before  he 
attained  his  majority. 

Talfourd,  J.,  concurred.  Rule  discharged. 
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Ib  A88am|»8it  for  work  and  laboar,  tho  defendants  pleaded, — t^at  the  money  mentioned  in  the 
declaration  aeomed  dne  to  the  plaintiff  nnder  an  agreement  for  the  building  of  a  church ;  that, 
the  plaintiif  haring  raspended  the  worki  another  agreement  was  entered  into  between  him  and 
one  A.,  under  which  the  plaintiif,  in  consideration  of  certain  stipulated  payments,  undertook 
to  complete  the  work,  and  to  rely  for  the  residue  of  the  contract  price  upon  certain  subscript 
tiont  which  were  to  be  raised ;  and  that  A.  duly  made,  and  the  plaintiff  received,  the  payments 
stipulated  for  by  the  second  agreement,  in  satisfiKction  and  discharge  of  the  original  agree- 
ment between  the  plaintiff  and  the  defendants,  and  of  the  performance  thereof  by  the  latter : 
— ^Held,  that  the  plea  was  bad  in  substance,  inasmuch  as  it  did  not  show  that  the  agreement 
made  by  A.,  and  the  payments  nnder  it»  were  intended  to  be  made  for  the  benefit  of  the  defend- 
ants, and  that  they  adopted  A.'s  acts. 

Whether  the  51st  section  of  the  15  &  16  Vict  c.  76,  is  retrospectiye, — quaere  f 

Assumpsit  for  work  and  labour  and  materials,  and  for  money  found 
due  upon  an  account  stated. 

Fourth  plea, — ^by  Cordes  and  Morgan,  two  of  the  defendants, — that 
the  money  in  the  first  count  mentioned,  accrued  due  to  the  plaintiff 
under  a  certain  agreement  made  on  the  Ist  of  September,  1847,  between 
him  and  the  defendants,  whereby  the  plaintiff  agreed  with  the  defend- 
ants to  execute  and  perform  all  the  works  necessary  in  the  erection  of 
a  church  in  the  parish  of  Malpas,  in  the  county  of  Monmouth,  agree- 
ably to  certain  plans,  specification,  and  detail  of  the  same,  numbered 
from  one  to  fifteen  inclusive,  provided  for  that  purpose  by  one  John 
Priohard,  Esq.,  architect ;  the  whole  of  the  said  works  to  be  performed 
for  the  sum  of  11402.,  and  to  the  entire  satisfaction  of  the  said  Jolqt 
Prichard,  the  architect  therein  engaged :  that,  after  the  making  of  the 
said  agreement,  the  plaintiff  commenced  the  said  works  and  the  said 
building  of  the  said  church,  according  to  the  plans  and  specification, 
and  continued  and  proceeded  with  the  same  until  the  1st  of  August, 
1850,  when  the  said  works  and  the  said  building  of  the  said  church 
were  finished  and  completed:  that,  during  the  progress  of  the  said 
works,  and  of  the  said  building,  and  before  the  18th  of  Febrnary,  1850, 
divers  sums  of  money  amounting  in  the  whole  to  a  large  sum,  to  wit, 
5802.,  were  paid  to  the  plaintiff  under  the  said  agreement,  and  by  the 
♦7QQ1  P^^^^^^  received  as  instalments  of  the  said  sum  of  11402.  for 
-'  *and  in  respect  of  the  said  works  and  building  of  the  said  church 
as  aforesaid :  that,  after  the  plaintiff  had  so  received  the  said  sum  of 
5802.,  and  before  the  said  18th  of  February,  1850,  to  wit,  on  the  26th 
of  January,  1850,  the  plaintiff  discontinued  the  said  works  and  the  said 
building  of  the  said  church,  and  refused  to  continue  the  same,  or  to 
allow  the  same  to  be  proceeded  with,  until  he  received  payment  of  cer- 
tain further  sums  of  money,  to  wit,  amounting  to  3202.,  as  instalments 
of  the  said  sum  of  11402.,  for  and  in  respect  of  the  said  building  of  the 
said  church:  that  the  plaintiff  did  then  stop  the  said  works,  and  the 
same  remained  so  stopped  until  a  certam  day  and  year,  to  wit,  the 
18th  of  February,  1850 :  that  thereupon,  afterwards,  to  wit,  on  the 
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day  and  year  last  aforesaid,  a  certain  agreement  was  made  between  the 
plaintiff  and  one*  Thomas  Prothero,  of  Malpas  Court,  which  said  agree- 
ment was  and  is  in  the  words  and  figures  following,  that  is  to  say, 
<(  Whereas,  I,  Benjamin  James,  of  Newport,  builder,  having  agreed  to 
erect  the  new  church  at  Malpas,  mentioned  in  the  within  specification 
and  accompanying  drawings,  for  the  sum  of  11402.,  have  proceeded 
with  the  said  work,  and  the  building  is  now  roofed  and  covered  in,  and 
I  have  received  on  account  thereof  the  sum  of  5802. ;  and  whereas,  in 
consideration  of  the  sum  of  2002.  to  be  paid  to  me  by  Thomas  Prothero, 
of  Malpas  Court,  as  follows,  502.  now  down,  the  receipt  of  whioh  I 
acknowledge,  of  502.  more  on  the  4th  of  March  next,  502.  more  on  the 
18th  of  March  next,  and  the  remaining  502.  on  the  4th  of  April  next, 
do  hereby  agree  with  the  said  Thomas  Prothero,  to  complete  and  finish 
in  all  respects  the  said  new  church  according  to  the  said  plans  and  spe- 
cification, so  that  the  same  shall  be  ready  for  consecration  and  opening 
on  the  first  of  May  next ;  and  further,  that,  for  the  sum  that  will 
remain  unpaid  to  me  for  erecting  and  completing  the  said  church,  I 
will  accept  '^'and  depend  on  such  subscriptions  as  have  been  pro-  r^ctroq 
mised,  or  can  be  raised,  to  and  by  the  Rev.  W.  D.  Isaacs ;  and  *- 
further,  that  the  expense  of  the  steeple  in  the  bell  turret,  and  of  the 
two  additional  windows  in  the  chancel  over  the  communion-table,  shall 
be  paid  out  of  the  subscriptions  of  Mrs.  Phipps  and  the  Rev.  Thomas 
Prothero.  Dated  the  18th  of  February,  1850.  (Signed)  Benjamin 
James  :"  that  the  said  Benjamin  James  in  the  said  agreement  mentioned 
is  the  plaintiff  in  this  suit,  and  that  the  said  Rev.  Thomas  Prothero  in 
the  said  agreement  also  mentioned  was  another  and  different  person 
from  the  said  Thomas  Prothero  party  to  the  said  agreement ;  and  that 
the  said  Thomas  Prothero  party  to  the  said  agreement,  did,  on  the  said 
4th  of  March,  and  on  the  18th  of  March,  and  on  the  4th  of  April, 
1850  (all  which  days  elapsed  before  the  commencement  of  this  suit), 
respectively,  pay  to  the  plaintiff  the  sum  of  502.,  making  up  in  the 
whole,  with  the  said  sum  of  502.  in  the  said  agreement  mentioned,  and 
thereby  acknowledged  to  be  paid,  the  sum  of  2002.  in  the  said  agree- 
ment mentioned ;  and  the  plaintiff  accepted  and  received  the  same  of 
and  from  the  said  Thomas  Prothero,  in  full  and  complete  performance 
of  the  said  agreement  so  entered  into  between  the  plaintiff  and  the  said 
Thomas  Prothero  as  aforesaid :  that  the  plaintiff  accepted  and  received 
the  last-mentioned  agreement,  and  the  performance  thereof  by  the  said 
Thomas  Prothero,  in  satisfaction  and  discharge  of  the  said  agreement 
between  the  plaintiff  and  the  defendants,  so  made  as  aforesaid,  and  of 
the  performance  thereof  by  the  defendants, — ^verification. 

Special  demurrer,  assigning  for  causes, — that  the  fourth  plea  is  ambi- 
guous and  uncertain,  for  not  showing  whether  anything  was  due  to  the 
plaintiff  at  the  time  of  making  the  agreement  with  Thomas  Prothero  or 
not,  and  that,  if  it  be  taken  as  admitting  that  something  was  due,  it 
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*7Q41  ^^^^^  °^  satisfaction  of  that  debt ;  if,  on  the  "^other  hand,  it  be 
-*  taken  as  denying  that  anything  was  then  due,  it  is  an  informal 
and  argumentative  denial  of  the  debt,  and  amounts  tonon  assumpserunt ; 
— that  it  is  inconsistent  and  repugnant,  for  alleging  in  the  introductory 
part  that  the  amount  demanded  became  due  under  the  agreement  of  the 
1st  of  September,  1847,  and  then  stating  facts  to  show  that  it  did  not 
accrue  due  at  all  from  the  pleading  defendants ; — ^and  that  it  does  not 
confess  any  debt  as  alleged ;  or,  if  it  confesses  it,  shows  no  discharge 
from,  or  satisfaction  of,  that  debt.     Joinder  in  demurrer. 

Lu9hy  in  support  of  the  demurrer. — It  is  difficult  to  understand  what 
the  plea  means, — whether  payment  or  non-liability.  [Maule,  J. — ^It 
seems  to  amount  to  non  assumpsit.  Jervis,  G.  J. — Or  satisfaction  by 
a  stranger :  see  Belshaw  v.  Bush,  11  G.  B.  191  (E.  G.  L.  B.  vol.  73).] 
.  Raymondy  contri. — The  61st  section  of  the  15  &  16  Vict.  c.  76, — 
which  enacts  that  *'  no  pleading  shall  be  deemed  insufficient,  for  any 
defect  which  could  heretofore  only  be  objected  to  by  special  demurrer," 
— precludes  the  plaintiff  from  objecting  that  the  plea  amounts  to  non 
assumpsit.  \Lu9h — This  demurrer  was  delivered  before  the  passing  of 
that  act.]  The  act  is  retrospective  in  this  respect ;  for,  though  there  are 
many  sections  which  exclude  from  the  operation  of  the  act  proceedings 
that  are  pending,  there  is  no  such  provision  in  this  section.  [Jervis,  C. 
J. — The  50th  section,  which  is  clearly  prospective,  originally  stood 
alone, — providing  that  "  either  party  may  object  by  demurrer  to  the 
pleading  of  the  opposite  party,  on  the  ground  that  such  pleading  does 
not  set  forth  sufficient  ground  of  action,  defence,  or  reply,  as  the  case 
may  be ;  and  where  issue  is  joined  on  such  demurrer,  the  court  shall  pro- 
ceed and  give  judgment  according  as  the  very  right  of  the  cause  and 
'^'matter  in  law  shall  appear  unto  them,  without  regarding  any  im- 
perfection, omission,  defect  in,  or  lack  of,  form,  and  no  judgment 
shall  be  arrested,  stayed,  or  reversed  for  any  such  imperfection,  omis- 
sion, defect  in,  or  lack  of,  form.**  The  51st  section  was  added  in  the 
Commons.] 

IauH. — The  court  must  see  a  clear  and  unambiguous  intention  to 
make  the  51st  section  retrospective,  before  they  adopt  a  construction 
which  would  operate  so  unjustly.  The  whole  scope  of  the  act  shows 
that  pending  demurrers  were  not  contemplated.  If  the  argument  on 
the  other  side  be  correct,  it  would  equally  apply  where  judgment  had 
been  given,  and  error  brought.  [Maulb,  J. — I  think  the  subject-mat- 
ter of  legislation  here  must  be  taken  to  be,  pleas  pleaded  prospectively.] 
The  49th  and  50th  sections  clearly  show  that  that  is  so.  The  language 
of  s.  51  evidently  contemplates  only  future,  and  not  existing  proceed- 
ings :  that  is  the  natural  and  grammatical  sense  of  the  words.  In  Doe 
d.  Smith  V.  Roe,  8  Exch.  127,t  the  Court  of  Exchequer  held,  that,  where 
the  declaration  in  ejectment  was  served  before  the  coming  into  opera- 
tion of  this  act,  the  old  proceeding  by  motion  for  judgment  against  the 
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eastia]  ejector  was  correct, — ss.  168  and  177,  applying  to  future  pro- 
ceedings only.  In  Moon  v.  Durden,  2  Exch.  22,f  the  Court  of  Exche* 
quer  lay  it  down  that  the  general  rule  in  construing  recent  statutes  is, 
"Nova  constitutio  futuris  formam  imponere  debet," — though  that  rule, 
which  is  one  of  construction  only,  will  yield  to  a  sufficiently  expressed 
intention  of  the  legislature  that  the  enactment  should  have  a  retro- 
spective operation.  [Maulb,  J. — There  are  many  clauses  in  this  act, 
like  the  bankrupt  act,  12  &  13  Vict.  c.  106,  which  are  expressed  to  be 
retrospective;  these  exceptions  tend  to  show  that  the  general  sub- 
ject of  legislation  is  intended  to  be,  future  proceedings  only.]  It  is 
♦not  the  usual  course  of  legislation  to  deprive  parties  of  vested  r^rrqr. 
rights.  ^ 

Raymond. — A  man  cannot  well  claim  a  "  vested  right"  in  a  techni- 
cal objection.  The  Slst  section  can  have  no  sensible  construction  at 
all,  unless  it  applies  to  pending  demurrers.  The  52d  section  provides 
ample  means  by  which  the  plaintiff  might  have  had  the  pleading 
amended  upon  such  terms  as  a  judge  might  think  fair.  It  enacts,  that, 
"  if  any  pleading  be  so  framed  as  to  prejudice,  embarrass,  or  delay  the 
fair  trial  of  the  action,  the  opposite  party  may  apply  to  the  court  or  a 
judge  to  strike  out  or  amend  such  pleading,  and  the  court,  or  any  judge, 
shall  make  such  order  respecting  the  same,  and  also  respecting  the  costs 
of  the  application,  as  such  court  or  judge  shall  see  fit."  The  146th 
section  enacts  that  « no  judgment  in  any  cause  shall  be  reversed  or 
avoided  for  any  error  or  defect  therein,  unless  error  be  commenced  or 
brought,  and  prosecuted  with  effect,  within  six  years  after  such  judg- 
ments signed  or  entered  of  record."  That  applies  in  terms  to  pending 
judgments ;  yet,  if  s.  51  be  not  retrospective,  neither  can  that  section 
be.  [Maulb,  J.,  referred  to  s.  148,  which  enacts  that  «  a  writ  of  error 
shall  not  be  necessary  or  used  in  any  cause,  and  the  proceeding  to  error 
shall  be  a  step  in  the  cause,  and  shall  be  taken  in  manner  hereinafter 
mentioned;  but  nothing  in  this  act  shall  invalidate  any  proceedings 
already  taken  or  to  be  taken  by  reason  of  any  writ  of  error  issued  before 
the  commencement  of  this  act."](a) 

Jervis,  C.  J. — We  will  hear  the  argument :  and,  if  *we  should  r^t^^fj 
hold  the  plea  to  be  bad  in  substance,  this  point  will  not  arise :  ^ 
if  necessary,  we  will  consult  the  other  judges  upon  the  construction  of 
the  51st  section. 

Raymond. — The  plea  is  good  in  substance,  as  well  as  in  form.  The 
question  is,  whether,  the  intention  of  the  parties  being  clear,  that  the 
second  agreement  shoula  be  substituted  for  the  first,  there  is  any 
principle  of  law  which  prevents  the  court  from  giving  effect  to  such 

(a)  See  Morgan  v.  Jones,  8  Excb.  128,t  where  it  was  beld  that  the  15  A  16  Vict  o.  78,  m. 
100|  101,  which  abolish  the  old  mode  of  proceeding  for  judgment  as  in  ease  of  a  nonsuit,  applj 
to  cases  where  issue  has  been  joined,  and  default  made  in  going  to  trial  in  pnisuaaoe  of  notice, 
before  tha^  act  came  into  operation.  9  t  Q 
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intention.  [Maule,  J. — The  substantial  objection  is,  that  the  contract 
set  up  by  the  plea  is  made  between  the  plaintiff  and  a  third  person,  the 
defendants  being  no  parties  to  it.]  Suppose  it  amounts  to  accord  and 
satisfaction  by  a  third  party,  would  there  be  any  objection  on  that  ground  f 
According  to  Belshaw  v.  Bush,  11 G.  B.  191  (E.  C.  L.  R.  vol.  73),  it  would 
seem  not.  In  Jones  v.  Broadhurst,  9  C.  B.  178, 198  (E.  C.  L,  R.  vol.  67), 
the  court,  in  giving  judgment,  refer  to  a  passage  in  Fitzherbert's  Abridg- 
ment, title  Barrey  pi.  166,  where  it  is  said  that,  <Mf  a  stranger  does  tres- 
pass to  me,  and  one  of  his  relations,  or  any  other,  gives  anything  to  me 
for  the  same  trespass,  to  which  I  agree,  the  stranger  shall  have  advantage 
of  that  to  bar  me ;  for,  if  I  be  satisfied,  it  is  not  reason  that  I  be  again 
satisfied:"  and,  at  the,  end  of  the  judgment, — p.  198, — they  say:  "It 
must  be  obvious  that  the  decision  in  the  36  H.  6,  reported  in  Fitzherbert, 
is  consistent  with  reason  and  justice."  That  view  was  acted  upon  in 
Belshaw  v.  Bush.  [Jkrvis,  C.  J. — Here,  the  party  with  whom  the 
second  agreement  was  made,  is  a  stranger  to  the  defendant'}  It  is  diffi- 
cult to  see  upon  what  principle  such  an  agreement,  of  which  the  plaintiff 
has  had  all  the  benefit,  should  be  held  inoperative.  In  Thurman  v. 
Wild,  11  Ad.  k  E.  453  (E.  C.  L.  R.  vol.  39),  8  P.  &  D.  289,  it  was 
held,  that,  in  an  action  for  a  trespass  committed  by  the  defendant  as 
servant  and  by  command  of  P.  B.,  acceptance  of  satisfaction  by  the 
*7Qft1  P^*^°*^^  ^^^^  ^*  ^*  ^^  *  defence.  It  is  submitted,  *therefore, 
-*  that  this  plea  does  show  a  substantial  defence  to  the  action. 
[Maule,  J. — You  should  have  shown  that  the  second  agreement  was 
made  on  behalf  of  the  defendants.]  That  is  contrary  to  Belshaw  v. 
Bush.  [Maule,  J. — ^No.  At  the  conclusion  of  the  judgment  there, 
the  court  say :  <«  It  appears  to  us,  therefore,  that  the  bill  given  by 
William  Bush  on  account  of  the  causes  of  action  of  the  plaintiff  against 
the  defendant,  must  be  taken  to  be  a  conditional  payment  on  behalf  of 
the  defendant;  that  the  condition  to  defeat  it  not  having  happened,  it 
operate's  as  an  absolute  payment ;  that  it  might  be  adopted,  and  has 
been  adopted,  by  the  defendant,  who  relies  on  it  in  his  plea ;  and,  con- 
sequently, that  it  bars  the  action.'*  That  we  inferred  from  the  language 
of  the  plea.]  The  frame  of  this  plea  brings  it  precisely  within  the 
same  predicament.  The  monoy  paid  pursuant  to  the  second  agreement^ 
could  only  have  been  paid  in  satisfaction  of  the  money  due  under  the 
first  agreement. 

Then,  as  to  the  form  of  the  plea.  The  first  objection  taken,  is,  that 
it  amounts  to  non  assumpsit.  [Maule,  J. — The  substance  of  the  plea, 
is,  that,  pending  the  agreement,  and  before  any  right  of  action  accrued 
to  the  plaintiff  under  it,  it  was  agreed  between  the  plaintiff  and  a  third 
person,  that  a  new  and  different  agreement  should  be  substituted  for  it. 
So  that  the  defendant  seeks  to  show  that  the  agreement  declared  upon 
is  put  an  end  to  by  another  agreement  to  which  the  defendant  himself 
is  no  party.]     It  is  enough  for  the  defendant  to  show  that  the  plea 
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gives  colour :  it  admits  the  agreement,  and  the  work  done  under  it : 
Leyfield's  case,  10  Co.  Rep.  88 ;  Stephen  on  Pleading,  5th  edit.  p.  284. 
There  are  many  cases  where  the  setting  up  such  a  collateral  agreement 
as  this  does  not  make  the  plea  objectionable  on  this  ground.  Thus,  in 
Smart  v.  Hyde,  8  M.  &  W.  723,t  1  DowL  N.  S.  60,  a  declaration  in 
assumpsit  stated,  that  in  consideration  that  the  plaintiff  *wouId  r^,jc.Q 
buy  of  the  defendant  a  mare  at  a  certain  price,  the  defendant  '- 
promised  that  she  was  sound,  and  averred  as  a  breach  that  she  was  not 
sound.  The  defendant  pleaded  that  the  mare  was  sent  to  a  repository 
for  the  sale  of  horses,  to  be  sold  according  to  certain  rules,  which  were, 
that  «a  warranty  of  soundness  should  remain  in  force  until  noon  of  the 
day  after  the  sale,  when  it  would  be  complete,  and  the  responsibility 
of  the  seller  terminate,  unless  in  the  mean  time  a  notice  and  certificate 
of  unsoundness  were  given ;"  that  the  sale  took  place  subject  to  the 
rules,  and  that  the  same  were  agreed  to  by  the  parties,  and  that  such 
notice  and  certificate  were  not  given  within  the  time  limited :  and  it 
was  held,  that  the  plea  was  good,  and  did  not  amount  to  the  general 
issue.  <<  It  admits,"  said  Parke,  B.,  <<  the  contract  and  the  promise, 
but  shows  it  to  have  been  subject  to  certain  rules  which  have  not  been 
complied  with.  What  is  the  meaning  of  those  terms  ?  It  seems  to  me 
to  be  this,  that  the  warranty  shall  be  deemed  to  have  been  complied 
with,  unless  a  notice  and  certificate  shall  be  delivered  to  the  vendor 
before  twelve  o'clock  at  noon  of  the  day  next  after  the  day  of  the  sale. 
That  is  not  a  denial  of  the  warranty,  but  a  mere  condition  annexed  to 
it.  No  notice  and  certificate  were  delivered,  and  therefore  the  contract 
is  to  be  considered  as  complied  with.  If  the  matter  relating  to  the 
notice  had  been  by  way  of  proviso  upon  the  warranty,  it  might  perhaps 
have  been  necessary  to  state  it  in  the  declaration :  but  upon  that  point 
I  give  no  opinion.  It  is  enough  to  say  that  every  word  of  this  plea  is 
consistent  with  the  contract  stated  in  the  declaration."  Sieveking  tr. 
Dutton,  8  C.  B.  831  (E.  C.  L.  R.  vol.  54),  4  D.  &  L.  197,  is  to  the 
same  effect.  [Maule,  J. — I  think  this  plea  clearly  amounts  to  the 
general  issue.  It  is  very  like  the  plea  in  Solly  v.  Neish,  2  C.  M.  &  R. 
855,t  6  Tyrwh,  625,  4  Dowl.  P.  C.  248.] 

*Lti$hj  in  reply,  was  desired  by  the  court  to  confine  himself  r<,ftA/y 
to  the  objection  in  substance  to  the  plea. — Belshaw  v.  Bush  is  '- 
very  distinguishable  from  this  case :  there,  the  payment  by  the  stranger 
was  made  on  behalf  of,  and  was  adopted  by,  the  defendant :  here,  there 
was  an  executory  contract  between  the  plaintiff  and  the  defendants  fur 
the  erection  of  a  church ;  before  that  agreement  was  executed,  another 
agreement  between  the  plaintiff  and  a  stranger  was  substituted, —  a  new 
contract  with  a  stranger ;  not  an  act  done  in  satisfaction  of  an  existing 
claim.  There  must  be  two  parties  to  the  rescission  of  an  agreement* 
[Maulb,  J. — If  the  plaintiff  and  the  defendant  had  agreed  as  the  plain* 
tiff  and  Thomas  Prothero  did  by  the  agreement  of  the  18th  of  February, 
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1850,  no  doubt  the  first  agreement  woald  have  been  rescinded.  But  it 
IB  not  alleged  here  that  Prothero  made  that  agreement  on  behalf  of  the 
defendant,  so  as  to  entitle  him  to  ratify  and  adopt  it.  It  is  hardly  pos- 
sible to  say  that  the  plaintiff  could  have  sued  the  defendants  on  that 
agreement.]  The  defendants  seek  to  alter  their  contract,  by  another' 
contract  to  which  they  are  no  parties.  [Maulb,  J. — There  are  in  fact 
two  agreements  capable  of  subsisting  together.]     Exactly  so. 

Jervis,  C.  J. — In  the  view  we  take  of  this  plea,  it  will  not  be  neces- 
sary to  consider  further  the  construction  of  the  51st  section  of  the  15 
&;  16  Vict.  c.  76.  We  think  the  plea  is  bad  in  substance,  on  the  ground 
just  stated. 

The  rest  of  the  court  concurring,  Judgment  for  the  plaintiff. 


♦801]  *LEROUX  V.  BROWN.    Nov.  10. 

An  Mtion  will  not  lie  in  the  oonrto  of  thii  country,  to  enforce  an  oral  agreement  made  in  Franot 
(and  valid  there),  which,  if  made  here,  could  not^  by  reaeon  of  the  statute  of  frauds,  hare 
been  sued  upon. 

Assumpsit.  The  declaration  stated,  that,  on  the  1st  of  December, 
1849,  at  Calais,  in  France,  to  wit,  at  Westminster,  in  the  county  of 
Middlesex,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  then  agreed  with  the  defendant  to  enter  into  the  service  of 
the  defendant  as  clerk  and  agent,  and  to  servo  the  defendant  in  that 
capacity /or  one  year  certain^  at  certain  wages,  to  wit,  lOOZ.  a  year,  to 
be  paid  by  the  defendant  to  the  plaintiff  by  equal  quarterly  payments 
during  his  continuance  in  such  service,  the  defendant  then  promised  the 
plaintiff  to  receive  him  into  his  said  service,  and  to  retain  and  employ 
him  in  his  said  service,  at  the  wages  aforesaid :  Averment  that  the 
plaintiff,  confiding  in  the  promise  of  the  defendant,  was  then,  and  from 
thence  continually  had  been,  ready  and  willing  to  enter  into  the  service 
of  the  defendant  as  aforesaid,  and  to  serve  the  defendant,  for  the  wages 
aforesaid :  Breach,  that,  though  the  plaintiff  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  requested  the  defendant  to  receive  the  plaintiff 
into  the  service  of  the  defendant  as  aforesaid,  and  to  retain  and  employ 
him  in  such  service,  at  the  wages  aforesaid ;  yet  the  defendant,  not 
regarding  his  promise,  did  not,  nor  would,  at  the  time  he  was  so  requested 
as  aforesaid,  or  at  any  other  time,  receive  the  plaintiff  into  his  service 
as  aforesaid,  or  retain  or  employ  him,  at  such  wages  as  aforesaid,  or  in 
any  other  way,  but  wholly  neglected  and  refused  so  to  do ;  whereby  the 
plaintiff  not  only  lost  and  was  deprived  of  all  the  profits  and  emolu- 
ments which  might  and  would  otherwise  have  arisen  and  accrued  to  him 
*8021  ^^^^  entering  into  *the  service  of  the  defendant,  but  also  lost 
-*  and  was  deprived  of  the  means  and  opportunity  of  being  retained 

.i-ncj-puw     _  . 
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•nd  employed  by  and  in  the  service  of  divers  other  persons,  and  remained 
vholly  oat  of  service  and  unemployed  for  a  long  time,  to  wit,  for  the 
year  then  next  following,  and  was  and  is  otherwise  greatly  injured,  &o« 

Pleas, — ^first,  non  assumpsit, — secondly,  that  the  plaintiff  was  not 
ready  and  willing  to  enter  into  the  service  of  the  defendant,  and  to  serve 
him  the  defendant,  for  the  wages  in  the  declaration  mentioned,  in 
manner  and  form  as  in  the  declaration  was  alleged, — thirdly,  that  the 
plaintiff  did  not  request  the  defendant  to  receive  him,  the  plaintiff,  into 
the  service  of  him,  the  defendant,  or  to  retain  or  employ  him,  the  plain- 
tiff, in  such  service,  at  the  wages  in  the  declaration  mentioned,  in 
manner  and  form  as  the  plaintiff  had  above  in  the  declaration  alleged. 

Upon  each  of  these  pleas  issue  was  joined. 

The  cau^e  was  tried  before  Talfourd,  J.,  at  the  second  sitting  in  Mid- 
dlesex, in  Trinity  Term  last.  It  appeared  that  an  oral  agreement  had 
been  entered  into  at  Calais,  between  the  plaintiff  and  the  defendant, 
under  which  the  latter,  who  resided  in  England,  contracted  to  employ 
the  former,  who  was  a  British  subject  resident  at  Calais,  at  a  salary  of 
1002.  per  annum,  to  collect  poultry  and  eggs  in  that  neighbourhood,  for 
transmission  to  the  defendant  here, — the  employment  to  commence  at 
a  future  day,  and  to  continue  for  one  year  certain. 

Evidence  was  given  on  the  part  of  the  plaintiff  to  show,  that,  by  the 
law  of  France,  such  an  agreement  is  capable  of  being  enforced,  although 
not  in  writing. 

For  the  defendant,  it  was  insisted,  that,  notwithstanding  the  contract 
was  made  in  France,  when  it  was  sought  to  enforce  it  in  this  country, 
it  must  be  dealt  with  according  to  our  law ;  and,  being  a  contract  not 
to  be  performed  within  a  year,  the  statute  of  frauds,  29  Car.  2,  c.  3, 
8.  4,  required  it  to  be  in  writing. 

♦Under  the  direction  of  the  learned  judge,  a  verdict  was  enter-  r^t^M 
ed  for  the  plaintiff  on  the  first  issue, — leave  being  reserved  to  '- 
the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  him  on  that 
issue,  if  the  court  should  be  of  opinion  that  the  contract  could  not  be 
enforced  here. 

ffawkinsy  in  the  last  term,  obtained  a  rule  nisi  accordingly. 

Atten^  Serjt.,  and  Metcalfcj  now  showed  cause. — The  question  is, 
whether  the  4th  section  of  the  statute  of  frauds  applies  to  a  foreign 
contract  which  is  sought  to  be  enforced  in  this  country.  The  evidence 
showed  that  this  was  a  contract  by  parol,  not  to  be  performed  within  a 
year,  made  in  France,  and  to  be  performed  in  France.  [Maulb,  J. — 
If  the  statute  relates  to  procedure,  this  action  is  not  maintainable ;  if 
only  to  the  rights  and  merit  of  the  contract,  it  is.]  The  rule  is  well 
laid  down  by  Tindal,  C.  J.,  in  Huber  v.  Steiner,  2  N.  C.  202,  2  Scott, 
804.  «<  The  distinction,"  says  that  learned  judge,  2  Scott,  826,  (<  be- 
tween that  part  of  the  law  of  the  foreign  country  where  a  personal 
contract  is  made,  which  u  adopted,  and  that  which  t«  iMt  adopted  by 
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our  English  courts  of  law,  is  well  known  and  established,  viz.,  that  so 
much  of  the  law  as  affects  the  riffhts  and  merit  of  the  contract,  all  that 
relates  <  ad  litis  decisionem,'  is  adopted  from  the  foreign  country ;  so 
much  of  the  lawas  affects  the  remedy  only,  all  that  relates  <ad  litia 
ordinationem/  is  taken  from  the  lex  fori  of  that  country  where  the 
action  is  brought.  And  that,  in  the  interpretation  of  this  rule,  the 
time  of  limitation  of  the  action  falls  within  the  latter  division,  and  is 
governed  by  the  law  of  the  country  where  the  action  is  brought,  and 
not  by  the  lex  loci  contractus,  is  evident  from  many  authorities.  In 
*ft041  Huberts  treatise  De  Conflictu  Legum,  §  7,  he  says :  <  Ratio  h»c 

^  *est,  quod  prceacriptio  (where,  observe,  the  term  prcescriptio  is 
used  generally  for  limitation)  et  executio  non  pertinent  ad  valorem 
contractus,  sed  ad  tempus  et'modum  actionis  instituendse.'  It  is  un- 
necessary to  cite  more :  the  authorities  are  collected  in  the  case  of  The 
British  Linen  Company  v.  Drummond,  10  B.  &  C.  903  (E.  C.  L.  R.  vol. 
21),  which  case  itself  furnishes  an  authority  for  the  position."  That 
imports,  that,  if  the  contract  be  a  complete  and  valid  contract  accord- 
ing to  the  foreign  law,  it  may  be  enforced  here.  [Maulb,  J. — The  4th 
section  of  the  29  Car.  2,  c.  3,  says,  that,  «  no  action  shall  be  brought 
upon  any  agreement  that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,"  wherever. made.]  If  the  words  "wherever  made" 
are  to  be  imported  into  the  statute,  the  plaintiff  is  out  of  court. 
[Maule,  J. — There  is  no  limitation.  Jervis,  C.  J. — Suppose  the  con- 
tract had  been  made  here, — could  it  have  been  enforced  in  France?] 
Being  a  void  contract  here,  it  could  not  be  sued  upon  there.  [Maulb, 
J. — Has  such  a  contract  been  enforced  in  equity  ?]  It  is  conceived 
not.(a)  The  words  "no  action  shall  be  brought"  relate  not  to  mere 
matter  of  procedure  only,  but  go  to  the  very  root  and  inception  of 
the  thing.  In  Carrington  v.  Roots,  2  M.  &;  W.  248, f — ^which  was  an 
action  in  which  the  plaintiff  set  up  a  verbal  contract  for  the  purchase 
of  growing  crops, — Lord  Abinger  said:  "If  this  be  a  contract  for 
the  sale  of  goods,  it  is  not  disputed  that  it  is  void  by  the  17th 
section  of  the  statute.  But,  if  that  be  doubtful,  and  it  is  to 
be  considered  as  the  sale  of  an  interest  in  land,  and  therefore 
within  the  4th  section,  then  the  question  is,  whether  that  section, 
which  declares  that  no  action  shall  be  brought  whereby  to  charge 
♦8051  **^y  person  on  a  contract  for  the  sale  of  an  interest  in  land, 

^  means  that  the  contract  shall  be  available  for  any  purpose  as  a 
contract,  excepting  that  of  being  enforced  by  action.  I  think  it  does 
not ;  and  that  the  contract  cannot  be  available  as  a  contract  at  all, 
unless  an  action  can  be  brought  upon  it.  I  think  that  the  meaning  of 
the  statute  is,  not  that  the  contract  shall  stand  for  all  purposes  except 

(a)  Se«  RandaU  v.  Morgan,  12  Yes.  67. 
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that  of  being  enforced  by  Miction,  but  it  means  that  the  contract  shall 
be  altogether  void."  And  Parke,  B.,  said:  <<I  think  the  right  inter* 
pretation  of  that  section  (s.  4)  is  this, — that  an  agreement  which  cannot 
be  enforced  on  either  side,  is  as  a  contract  void  altogether."  That 
doctrine  was  acted  upon  in  the  recent  case  of  Beade  v.  Lamb,  6  Exch. 
ISO.f  It  was  there  said  in  argument, — <c  The  17th  section  says  that 
no  contract  for  the  sale  of  goods  for  the  price  of  102.  or  upwards 
*9hall  be  allowed  to  be  good.'  The  4th  section  enacts  that  «no  action 
shall  be  brought^  &c.,  whereby  to  charge  the  defendant  upon  any  spe- 
cial promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another :' 
so  that  the  one  section,  in  effect,  makes  the  contract  altogether  void, 
whereas  the  other  merely  precludes  the  party  from  suing  upon  it. 
Where,  therefore,  the  requisites  of  the  4th  section  are  not  complied 
with,  there  is  a  subsisting  contract,  although  it  is  not  available  for  the 
purposes  of  an  action."  But  Pollock,  0.  B.,  said:  «Carrington  v. 
Boots  is  in  effect  a  decision,  that,  for  the  purposes  of  the  present  ques- 
tion, there  is  no  distinction  between  the  4th  and  17th  sections  of  the 
statute  of  frauds ;  and  that,  not  only  no  action  can  be  brought  upon 
an  agreement  within  the  4th  section  of  that  statute,  if  it  be  not  reduced 
into  writing,  but  that  the  contract  is  also  void."  [Maule,  J. — The 
4th  section  of  the  statute  of  frauds  entirely  applies  to  procedure.  It 
may  be  that  the  words  used,  operating  on  contracts  made  in  England, 
render  them  void.]  It  will  be  a  new  and  a  startling  doctrine,  to  hold 
that  a  contract  made  abroad  cannot  be  enforced  here,  unless  it  observes 
*all  the  formalities  prescribed  by  the  law  of  this  country.     The 


two  cases  in  the  Exchequer  decide  distinctly  that  the  4th  and 
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the  17th  sections  have  precisely  the  same  meaning,  though  their  lan- 
guage is  different.  [Maulb,  J. — ^You  contend  that  the  contract  is 
good  in  France  and  void  in  England.  Our  legislature  has  no  jurisdic- 
tion to  declare  void  a  contract  made  in  France,  but  it  may  say  that  no 
action  shall  be  brought  in  this  country  upon  any  contract  which  is  not 
in  writing.  If  the  4th  section  prohibits  procedure^  it  will  be  unneces- 
sary to  consider  the  distinction  taken  in  the  two  cases  of  Carrington 
V.  Boots  and  Beade  v.  Lambe.]  If  the  effect  of  the  statute  be  not 
to  make  the  contract  void,  should  not  the  defendant  have  pleaded  the 
statute  ?  [Maulb,  J. — How  7]  As  was  done  in  Beade  v.  Lamb.  In 
Story's  Conflict  of  Laws,  §  260,  speaking  of  foreign  contracts,  it  b  said, 
— <<  Another  rule,  naturally  flowing  from,  or  rather  illustrative  of,  that 
already  stated  respecting  the  validity  of  contracts,  is,  that  all  the 
formalities,  proofs,  or  authentications  of  them,  which  are  required  by 
the  lex  loci,  are  indispensable  to  their  validity  everywhere  else.(a)  And 
this  is  in  precise  conformity  to  the  rule  laid  down  on  the  subject  by 

(a)  1  Barge  Comm.  Pftrt  1,  Ch.  1,  pp.  39,  80 ;  S  Bnrge  Comm.  Pari  1,  Ch.  20,  pp.  752— 76i; 
FttUx  CoDflit  del  Luii,  Rerve  Btnng.  et  Fnno.  Tom.  7, 1840,  {{  40— 81|  pp.  846—800;  War- 
render  V.  Warrender,  9  Bligh,  lit 
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Boallenois.(a)  H  faut,  par  rapport  i  la  forme  intrinseqae  et  const!- 
tutive  des  actes,  saivre  encore  la  loi  du  contrat.  Quand  la  loi  exige 
certaines  formalit^s,  lesqaelles  sent  attach^es  aux  choses  memes,  il 
*fi071  *^^^^  suivre  la  loi  de.la  8ituation.(i)    Burgundus  has  expressed 

-'  the  same  doctrine  in  very  pointed  terms.  Et  quidem  in  scriptura 
instramenti,  in  solemnitotibus^  et  ceremoniis,  et  generaliter  in  omnibus 
qasd  ad  formam  ejasque  perfectionem  pertinent,  spectanda  est  consue- 
tude regionis  ubi  fit  negotiatio.(£r)  Dumoulin  says :  Aut  statutum  loqui- 
tur de  his  quae  concernunt  nudam  ordinationem  vel  solemnitatem  actus; 
et  semper  inspicitur  statutum  vel  consuetudinem  loci  ubi  actus  celebra- 
tur,  sive  in  contractibus,  sive  in  judiciis,  sive  in  testamentis,  sive  in 
instrumentis,  aut  aliis  conficiendis.(i)  And,  again :  In  concernentibua 
contractum,  et  emergentibus,  spectatur  locus  in  quo  contrahitur :  et  in 
concernentibua  meram  solemnitatem  cujuecumque  actus,  locus  in  quo 
ille  celebratur.(f)  Casaregis  says  :  Communissima  enim  est  distinctio, 
quod  aut  disseritur  de  modo  procedendi  in  judicio,  aut  de  juribus  con- 
tractus, cui  rober  et  specialis  forma  tributa  est  a  statute,  vel  a  contra- 
hentibus.  Et  in  prime  casu  attendendum  sit  statutum  loci  in  quo 
judicium  agitatur ;  in  secundo,  vero,  casu  attendatur  statutum  loci  in 
quo  fit  celebratus  contractus.(^)  Hertius  is  still  more  direct :  Si  lex 
actui  formam  dat,  inspiciendus  est  locus  actfis,  non  domicilii,  non  rei 
sitae ;  id  est,  si  de  solemnibus  quseratur,  si  de  loco,  de  tempore,  de  modo 
actfis,  ejus  loci  habenda  est  ratio,  ubi  actus  sive  negotium  celebratur.(A) 
*R0R1  ^Christinseus,  Everhardus,  and  other  distinguished  jurists,  adopt 

^  the  same  doctrine,  (t)  And  it  seems  fully  established  in  the 
common  law.  Thus,  if  by  the  laws  of  a  country,  a  contract  is  void 
unless  it  is  written  on  stamp  paper,  it  ought  to  be  held  void  every- 
where ;  for,  unless  it  be  good  there,  it  can  have  no  obligation  in  any 

(a)  Erskine'a  Instit.  B.  3,  tit  2,  {J  39,  40,  41,  pp.  514,  616;  BonllenolB,  Quest  Mixt  p.  5; 
Boahier  CoDt  de  Bonrg.  Ch.  21,  J  205 ;  2  Boullenois,  Observ.  46,  p.  467 ;  1  Hertii  Op.  de  Collit. 
Leg.  §4,  D.  69,  edit  1737;  Id.  p.  209,  edit  1716.  See  also  Voet,  ad.  Pand.  Lib.  5,  tit  1,  {  51; 
1  Boullenois,  Obsenr.  23,  p.  523;  Id.  pp.  446 — 466;  Henry  on  Foreign  Law,  37,  38;  Id.  224;  6 
Pardessus,  Droit  Comm.  art  1485 ;  Mr.  JnsUoe  Martin  in  Depan  v.  Humpbreyi,  20  Martin,  B. 
1,22. 

(6)  2  Boullenois,  Observ.  46,  p.  467 ;  1  Boullenois,  Observ.  23,  pp.  491,  492. 

(e)  Burgundus,  Tract  4,  n.  7,  n.  29 ;  2  Boullenois,  Observ.  46,  pp.  450,  451. 

(d)  Molin.  Opera,  Comment  Cod.  Lib.  1,  tit  4,  L  1,  Conelus.  de  Statut  Tom.  3,  p.  354,  adit 
1681. 

(e)  Molin.  Opera,  tit  1,  De  fiefs,  J 12,  Gloss.  7,  n.  37,  Tom.  1,  p.  224,  edit  1681. 
(ff)  Casaregis,  Disc.  Comm.  179,  n.  59. 

{h)  Hertii  Opera,  Collis.  Leg.  {  4,  n.  10,  p.  126 ;  Id.  n.  69,  p.  148,  edit  1737 ;  Id.  pp.  179,  209, 
edit  1716.  See  also  Cochin,  (Euvres,  Tom.  1.  p.  72,  4to.  edit;  Id.  Tom.  3,  p.  26;  Id.  Tom.  6,  p. 
697 ;  D'Aguesseau  (Euvres,  Tom.  4,  pp.  637,  722,  4to.  edit 

(t)  Evorhard.  Consil.  72,  n.  11,  p.  206;  Id.  n.  18,  p.  207;  Id.  27,  p.  209;  Christin.  Decis.  283, 
Vol.  1,  p.  355,  n.  1,  4,  5,  8,  9,  10,  11 ;  Molin.  Comment  ad.  Consuet  Paris,  tit  1,  {  12,  Gloss.  7, 
B.  37,  Tom.  1,  p.  224;  2  Boullenois,  Observ.  46,  pp.  460, 461.  Dumoulin  pushes  the  doctrine  for* 
tber,  and  sayr,  Et  est  omnium  Dootorum  sententia  ubienmque  consuetudo,  vel  statutem  loeale^ 
disponit  de  solemnitate,  vel  form&  actus,  ligari  etiam  ezteros  ibi  actum  ilium  gerentes,  et  geetum 
esse  validum  et  efficicacem  ubique,  etiam  super  bonis  soils  extra  territorium  consuetudinis.  Molin, 
Consil.  63, 1 9 ;  Molin.  Opera,  Tom.  2,  p.  966,  edit  1681 ;  2  Bnrge  Comm.  Part  2,  ch.  9,  pp.  866^ 
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other  country. (a)  *It  might  be  different,  if  the  contract  had  r^o/ijv 
been  made  payable  in  another  country ;  or  if  the  objection  were,  ^ 
not  to  the  validity  of  the  contract,  but  merely  to  the  *admis8i-  r^o^/^ 
bility  of  other  proof  of  the  contract  in  the  foreign  court,(ft)  ^ 
where  a  suit  was  brought  to  enforce  it ;  or  if  the  contract  concerned 
real  or  immovable  property  situated  in  another  country  whose  laws  are 
different,  respecting  which  there  is  a  difference  of  opinion  among  foreign 
jurists,  although  in  England  and  America  the  rule  seems  firmly  estab- 
lished, that  the  law  rei  sitae,  and  not  that  of  the  place  of  the  contract, 


(a)  Aires  v.  Hodgson,  7  T.  R.  241 ;  Clegg  v.  Leyy,  3  Campb.  166.  Bat  see  Chitty  on  Bills, 
Sth  edit  p.  143,  n.,  and  Wynne  v,  Jackson,  2  Russ.  351 ;  8  Burge  Comm.  Part  2,  cb.  20,  p.  762. 
Tbe  case  of  Wynne  v.  Jackson  is  certainly  at  variance  witb  tbis  doctrine.  It  was  a  bill  brongbt 
to  stay  proceedings  at  law  on  a  snit  brougbt  in  England  by  tbe  bolder  agunst  tbe  acceptor  of  a 
biU  of  ezcbange  made  and  accepted  in  France,  and  wbioh,  in  an  action  brougbt  in  tbe  French 
oonrts,  bad  been  beld  invalid  for  want  of  a  proper  Frencb  stamp.  Tbe  yice-Cbancellor  beld 
*'tbat  tbe  circumstance  of  tbe  bills  being  drawn  in  France  in  sucb  a  form  tbat  tbe  bolder  could 
not  recover  on  tbem  in  France,  was  no  objection  to  bis  recovering  on  tbem  in  an  Englisb  court" 
Tbis  doctrine  is  wholly  irreconoileable  witb  that  in  Alves  v.  Hodgson  and  Clegg  v.  Levy :  and  if, 
by  tbe  laws  of  France,  sucb  contracts  were  void,  if  not  on  stamped  paper,  it  is  equally  uneup- 
portable  upon  acknowledged  principles.  In  the  case  of  James  v.  Catberwood,  3  D.  A  K.  190  (E. 
C.  L.  R.  vol.  16),  where  assumpsit  was  brought  for  money  lent  in  France,  and  nnstamped  paper 
receipts  were  produced  in  proof  of  tbe  loan,  evidence  was  offered  to  show,  that,  by  tbe  laws  of 
France,  such  receipts  required  a  stamp  to  render  tbem  valid ;  but  it  was  rejected  by  the  court, 
and  tbe  receipts  were  admitted  in  evidence,  upon  tbe  ground  tbat  tbe  courts  of  England  could 
not  take  notice  of  tbe  revenue  laws  of  a  foreign  country.  But  this  is  a  very  insuflScient  ground, 
if  tbe  loan  required  sucb  receipt  and  stamp  to  make  it  valid  as  a  contract  And,  if  tbe  loan  was 
good  per  se,  but  tbe  stamp  was  requisite  to  make  tbe  receipt  good  as  evidence,  then  another 
question  might  arise,  whether  other  proof  than  that  required  by  the  law  of  France  was  admissi- 
ble, of  a  written  contract  Tbis  case  also  is  inconsistent  with  the  case  in  3  Campb.  166  (Clegg 
«.  Levy).  Can  a  contract  be  good  in  any  country,  which  is  void  by  the  law  of  tbe  place  where  it 
is  made,  because  it  wants  the  solemnities  required  by  tbat  law  7  Would  a  parol  oontract  made  in 
England,  respecting  an  interest  in  lands,  against  the  statute  of  frauds,  be  held  valid  elsewhere  ? 
Would  any  court  dispense  with  the  written  evidence  required  upon  such  a  contract?  On  a  motion 
for  a  new  trial,  the  court  refused  it,  Abbott,  C.  J.,  saying, — ''  Tbe  point  is  too  plain  for  argument 
It  has  been  settled,  or,  at  least,  considered  as  settled,  ever  since  the  Ume  of  Lord  Hardwicko, 
that,  in  a  British  court,  wo  cannot  take  notice  of  tbe  revenue  laws  of  a  foreign  state.  It  would 
be  productive  of  prodigious  inconvenience,  if,  in  every  case  in  which  an  instrument  was  executed 
in  a  foreign  country,  we  were  to  receive  in  evidence  what  the  law  of  that  country  was,  in  order 
to  ascertain  whether  the  instrument  was  or  was  not  valid."  With  great  submission  to  bis  lord- 
ship, tbis  reasoning  is  wholly  inadmissible.  Tbe  law  is  as  clearly  settled  as  anything  can  be, 
tbat  a  contract  void  by  the  law  of  tbe  place  where  it  is  made,  is  void  everywhere.  Yet,  in  every 
such  case,  whatever  may  be  the  inconvenience,  courts  of  law  are  bound  to  ascertain  wbnt  tbe 
foreign  law  is.  And  it  would  be  a  perfect  novelty  in  jurisprudence,  to  hold  that  an  instrument 
which,  for  want  of  due  solemnities  in  tbe  place  where  it  was  executed,  was  void,  should  yet  be 
valid  in  other  countries.  We  can  arrive  at  such  a  conclusion  only  by  overturning  well-estublished 
principles.  The  case  alluded  to,  before  Lord  Hardwicke,  was  probably  Boucher  v.  Lawson,  Cas. 
temp.  Hardw.  85 ;  Id.  194 ;  which  was  tbe  case  of  a  contract  between  Englishmen,  to  be  executed 
in  England,  to  carry  on  a  smuggling  trade,  against  tbe  laws  of  PortugaL  Lord  Hardwicke  said 
that  sucb  a  trade  was  not  only  a  lawful  trade  in  England,  but  very  much  encouraged.  Tbe  case 
is  wholly  distinguishable  from  the  present  case,  and  from  that  of  any  contract  made  in  a  country, 
and  to  be  executed  there,  which  is  invalid  by  its  laws.  A  oontract  made  in  Portugal,  by  persons 
domiciled  there,  to  cariy  on  smuggling,  against  its  laws,  would,  or  ought  to  be,  held  void  every- 
where.   See  also  3  Chitty  on  Com.  and  Manufac.  cb.  2,  p.  166. 

(6)  Ludlow  V.  Renssalaer,  1  John.  R.  93 ;  James  e.  Catberwood,  3  D.  A  R.  190  (E.  C.  L.  R. 
vol.  16).  See  Clarke  o.  Cochran,  3  Martin  R.  358,  360,  361 ;  Brown  v.  Thornton,  6  Ad.  A  E.  185 
/S.  C.  L.  R.  vol.  33) ;  Tates  i;.  Thompson,  3  Clark  A  Fin.  544. 
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is  to  pr6vail/'(<i)  Again,  in  §262,  Story  says:  «By  the  English  and 
American  law,  contracts  which  fall  within  the  purview  of  what  is  called 
the  statute  of  frauds,  are  required  to  be  in  writing ;  such  are  contracts 
respecting  the  sale  of  lands,  contracts  for  the  debts  of  third  persons, 
and  contracts  for  the  sale  of  goods  beyond  a  certain  value.  If  such 
contracts  made  by  parol  (per  verba)  in  a  country  by  whose  laws  they 
are  required  to  be  in  writing,  are  sought  to  be  enforced  in  any  other 
country,  they  will  be  held  void,  exactly  as  they  are  held  void  in  the 
place  where  they  are  made.  And  the  like  rule  applies,  vice  versfi, 
where  parol  contracts  are  good  by  the  law  of  the  place  where  they 
are  made ;  but  they  would  be  void,  if  originally  made  in  another 
place,  where  they  are  sought  to  be  enforced,  for  want  of  certain 
solemnities,  or  for  want  of  being  in  writing,  as  required  by  the 
local  law."  [Jervis,  C.  J. — Dr.  Story  puts  the  4th  and  17th  sec- 
tions together  as  both  avoiding  the  contract.]  In  Burge's  Com- 
mentaries on  Colonial  and  Foreign  Law,  Vol.  I.  p.  29,  it  is  said: 
«  The  place  in  which  the  contract  is  to  be  performed,  is  comprehended 
*ftin  *^^  *^®  t^Tva  locus  contractus,  and  the  law  of  that,  and  not  of  the 
^  place  in  which  the  contract  is  entered  into,  often  determines  its 
validity  and  obligatory  effect.  The  lex  loci  contractus  decides  on  its 
obligatory  effect.  Thus,  a  contract  entered  into  in  a  country  the  laws 
of  which  admit  it  to  be  binding,  if  proved  by  witnesses,  without  writing, 
and  without  any  distinction  as  to  the  amount  of  the  sum  in  question, 
would  receive  effect  in  the  country  where  it  was  the  subject  of  contesta- 
tion, although,  if  entered  into  in  that  country,  it  would  not  have  been 
valid,  unless  it  had  been  evidenced  by  writing."  Again,  Vol.  III.,  p. 
759,  it  is  said :  '^  Jurists  treat  as  the  solemnia  of  the  contract  whatever 
formality  or  ceremony,  either  as  to  the  time,  or  place,  or  manner  of 
making  the  contract ;  or  as  to  its  form,  as,  whether  by  parol  or  in  writing, 
its  attestation  or  authentication,  and  which  the  law  renders  essential  to 
the  perfection  and  validity  of  the  contract,  and  requires  to  be  observed 
as  the  condition  on  which  it  recognises  the  existence  of  the  contract. 
They  concur  in  holding  that  the  validity  or  invalidity  of  the  contract,  so 
far  as  it  depends  on  the  forms  and  solemnities,  is  governed  by  the  law 
of  the  place  in  which  the  contract  is  made.  Dumoulin  first  states  what 
he  considers  included  in  the  form  of  the  contract :  Quando  cumque  lex 
vel  Btatutum  prsesoribit  aliquem  modum  ad  faciendum  actum,  ille  modus 
dicitur  formam.  He  then  adds  '  Unaquseque  civitas,  habens  jurisdic- 
tionem,  potest  per  statutum  facere  aliquam  formam  contractus,  quae  si 
non  srevetur,  contractus  non  valeret.'(6)  Burgundus  says:  ^ In  scrip- 
ture instrumenti,  solemnitatibus  et  ceremoniis,  et  generaliter  in  omnibus 
quae  ad  formam  ejusque  perfectionem  pertinent,  spectanda  est  consuetude 

(a)  Foeliz,  Conflit  des  Lois,  Rome  Etraog.  et  Franc.  Tom.  7,  1840,  {J  40—50,  pp.  346—859. 
(6)  DamotdiD,  ad  Cod.  lib.  4,  tit.  44;  1  Boallenoii,  Tr.  doK  Stat,  tit  2,  c  3,  Obsenr.  33,  God. 
lib.  8,  tit  49, 1. 1 ;  Bartolns,  ad  Cod.  1,  Cunctoa  PopoloB,  n.  13. 
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regionis  '^'ubi  fit  negotiatio.'(a)  '  Conditio  loci  et  temporis  perfec-  r^cgi  o 
tionem  formse  quoque  respiciunty  et  ideo  d.  regione  contractus  pa- 
riger  dirigunter.'(6)  Hertius  has  stated  the  rule :  '  Si  lex  actui  formam 
dat,  inspiciendus  est  locus  actus,  non  domicilii,  non  rei  sitae :  id  est,  si  de 
solemnibus  quseratur,  si  de  loco,  de  tempore,  de  modo  actus,  ejus  loci  ha- 
benda  est  ratio,  ubi  actus  sive  negotium  celebratur.  Begula  hsec  apud 
omnes,  quantum  quidem  sciam  est  indubitata/  These  Jurists  are  fol- 
lowed by  P.  and  J.  Voet.(c)  Thus,  if  the  law  of  the  country  where  the 
contract  is  made  annuls  a  contract  if  it  be  made  on  a  Sunday,  or  in  a 
particular  place,  as,  a  prison  or  tavern,  a  contract  made  in  the  country 
in  contravention  of  such  law,  would  be  void,  in  whatever  country  it  was 
sought  to  be  enforced.(i)  The  54th  article  of  the  Ordinance  du  Mou- 
lins  did  not  recognise  a  contract,  if  the  subject  of  it  exceeded  in  value 
one  hundred  livres,  unless  it  was  reduced  to  writing.(e)  A  contract  where 
the  amount  exceeded  that  sum,  made  in  France,  could  not  be  recognised 
unless  it  were  in  writing.(^)  But,  if  it  were  made  in  England,  although  not 
reduced  into  writing,  it  would  be  admitted  in  France  to  be  proved  by  wit- 
nesses, notwithstanding  the  subject-matter  of  the  contract  exceeded  one 
hundred  livres.(A)  On  the  other  hand,  if  the  contract  had  been  made  in 
France  between  *two  Englishmen,  it  would  not  have  been  admitted  r^o-io 
in  evidence  in  the  courts  of  France,  nor  would  they  have  given  '- 
effect  to  it."(A)  In  Boullenois,  Traits  des  Statuts  r^els  et  personnels, 
Tom.  2,  tit.  iv.,  ch.  2,  observ.  46,  p.  459,  it  is  said :  « II  faut  commundment 
suivre  la  loi  du  lieu  du  contrat  dans  tout  ce  qui  pent  former  le  lien  du 
contrat,  ce  que  Ton  appelle  vinculum  obligationis ;  cependant  cela 
depend  beaucoup  des  circonstances.  Ainsi,  deux  particuliers  contrac- 
tent  ensemble  en  presence  de  tdmoins,  et  sans  ^crit,  dans  un  endroit  ou 
pareilles  conventions  ferment  de  v^ritables  engagements,  et  d.  raison  de 
quoi  la  preuve  par  tdmoins  est  admise  dans  cet  endroit  pour  quelque 
somme  que  ce  soit,  mSme  au-dessus  de  100  livres ;  ils  plaident  ensuite 
dans  un  liet  o\i  cetue  preuve  par  tdmoins  n'est  pas  admise ;  dans  cette 
espece,  je  ne  trouve  pas  de  difficult^  k  dire  qu'il  faudra  admettre  la 
preuve  par  t^moins,  parceque  telle  preuve  appartient  ad  vinculum  obli- 
gationis et  solemnitatem ;  et  c*est  sans  doute  dans  cette  espece  que  se 
trouverent  les  deux  Anglois  dont  parle  Brodeau,  lettre  C,  n.  42,  entre 
lesquels  fut  ordonnd  la  preuve  par  t^moins,  pour  un  prSt  qui  exc^doit 
100  livres,  et  dont  il  n'y  avoit  pas  d'^crit.     Yoyez  la  traits  de  la 

(a)  Burgnndns,  Tr.  4>  n.  9;  Tr.  5;  BooUenoiSj  Tr.  del  SUt  tit  i,  c.  2,  obatrr.  46,  p.  450. 

(6)  Boullenois,  Tr.  dos  Stat  tit  4,  c.  2,  obs.  46,  p.  451. 

(c)  Uert  d.  Coll  Leg.  see.  4,  f  10,  p.  126 ;  Carps,  p.  3,  o.  6,  d.  12,  n.  4,  5,  et  lib.  6,  Reap.  1; 
F.  Uoitomann,  corn.  62 ;  P.  Voet,  J  9,  de  Statat  n.  9 ;  Mcerius,  Part  1,  dee.  163,  n.  6 ;  Matth. 
de  Afflict  d.  695 ;  J.  Voet,  ad  Pand.,  lib.  1,  tit  5,  n.  13. 

((/)  BooUenoifl,  Tr.  1,  tit  2,  e.  3,  obs.  23,  p.  491 ;  M.  Pollet,  Arr6tf  da  Parlement  de  Flandrei, 
Part  2,  0.  31  ,*  Arr6t  du  21  Oet  1730,  dn  Parlement  de  Dgon;  Commentaire  de  BL  le  P.  Bouhier, 
0.  33,  n.  15. 

(e)  Dantj,  Tr.  do  la  Vnwre,  p.  49,  n.  11. 

{g)  Danty,  ib. 

{h)  Dmaij,  ib.  p.  49,  adit  1737. 
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Preuve  par  t^moins  de  Danty,  p.  41,  de  I'^dition  de  1708.  Quelquesuns 
pr^tendent  que  cela  a  6i6  ainsi  jug^,  non  pas  parceque  ces  deux  Angloia 
avoient  contract^  Belon  la  loi  du  lieu  du  contrat,  mais  parcequ'dtant 
Anglois,  ils  avoient  contract^  entr'eux  comme  on  contracte  dans  lectr 
nation ;  roais  cette  reflection  seroit  bonne,  si,  ayant  contract^  ailleurs, 
selon  les  lois  de  leur  pays,  ils  venoient  plaider  chez  eux,  tunc  ex  »quo  et 
bono  in  patria  sustineretur  contractus,  et  c'est  la  decision  de  Hertius, 
de  Collis  Leg.  posit,  n.  10 ;  ou,  apr^s  avoir  ^tabli  que  lex  actui  formam 
dat  et  que  inspiciendus  et  locus  actfis,  non  domicilii,  non  rei  sitae, 
observe  que  cette  regie  ne  vaut  pas,  si  actus  inter  duos  celebretur,  verbi 


*! 


814] 


*grati&  Pactum,  et  uterque  paciscens  sit  exterus,  et  unius  civi- 
tatis  cives ;  dubitandum  enim  non  est  actum  d.  talibus,  secundum 
leges  patrise,  factum  in  patrifi  valere.  Voet,  sect.  9,  cap.  2.  n.  9,  dit 
la  m^me  chose ;  c*est  encore  la  decision  de  Godefroi,  sur  la  Loi  20,  de 
Jurisdict.  dans  le  cas  d'un  testament.  Quid  superioribus  locis  factum 
testamentum,  non  illorum  locorum  solemnitate,  sed  patriae,  nunc  in  patria 
valebit  ?  Id  videtur :  jus  enim  patriae  in  testamentorum  solemnitatibus 
spectari  oportet ;  mais  je  ne  vois  pas  d'auteurs  qui  soient  de  Tavis  qu  un 
tel  contrat  fait  ailleurs,  secundum  patriae  leges,  doive  avoir  lieu  etiam 
extra  patriam."  [Maule,  J. — A  will  to  operate  on  lands  in  England, 
must  be  executed  in  compliance  with  the  law  of  England.  But,  if  it  is 
to  operate  on  personalty  only,  it  is  good  if  executed  according  to  the 
law  of  the  country  where  it  is  made.]  The  authorities  above  cited,  it 
is  submitted,  conclusively  show  that  this  contract,  being  good  accord- 
ing to  the  law  of  the  place  where  it  was  entered  into,  is  capable  of  being 
enforced  in  an  English  court  of  law. 

Hanyman  (with  whom  was  SatokinB)^  in  support  of  the  rule. — As  to  the 
general  principle  which  must  govern  this  case,  there  is  no  doubt :  the 
contract  receives  its  interpretation  from  the  law  of  the  country  in  which 
it  is  made ;  the  remedy  is  to  be  taken  according  to  the  law  of  the  country 
where  it  is  sought  to  enforce  it.  In  The  British  Linen  Company  v.  Drum- 
inond,  10  B.  &  C.  903  (E.  C.  L.  R.  vol.  21),  and  Huber  v.  Steiner,  2  N.  C. 
202,  2  Scott,  804,  the  statute  of  limitations  was  held  to  be  part  of  the 
remedy :  so,  in  De  la  Vega  v.  Vianna,  1 B.  &  Ad.  284  (E.  C.  L.  R.  vol.  20), 
the  power  of  arrest  was  held  to  be  part  of  the  remedy, — although  the  law 
of  Portugal,  where  the  contract  was  made,  and  where  both  the  parties 
resided  at  the  time,  did  not  allow  of  arrest.  In  The  General  Steam-Navi- 
gation Company  v.  Guillou,  11  M.  k  W.  877,t  though  the  court  were 
*81^1  '^'^^^^^^J  divided  in  opinion  as  to  the  proper  construction  of  the 
^  plea,  yet  they  all  agree  that  <<  it  is  well  established,  that  the 
forms  of  remedies  and  modes  of  proceeding  are  regulated  solely  by 
the  law  of  the  place  where  the  action  is  instituted, — the  lex  fori." 
The  principle  is  again  recognised  in  the  House  of  Lords  in  Don  v. 
Lippmann,  5  Clark  &  Fin.  1,  and  in  Fergnsson  t^.  Fyffe,  8  Clark  & 
Fin.  121.    In  Don  v.  Lippmann  the  question  arose  upon  the  statute 


12  COMMON  BENCH.    (8  J.  SCOTT.)  815 


of  limitations ;  and  the  judgment  of  Lord  Brougham  is  well  worthy 
of  attention.  After  stating  the  facts,  his  lordship  says, — <<  On  these 
short  and  admitted  facts,  and  on  this  further  assumption,  that  the  bill, 
being  accepted  in  France,  is  payable  there,  the  question  arises, — and 
it  is  one  which  is  not  only  the  principal  point,  but  it  disposes  of  all 
the  rest, — yiz.  which  of  the  two  laws,  the  law  of  France,  where  the 
bill  is  accepted  and  is  payable,  or  that  of  Scotland,  where  the  debtor 
resides,  shall  rule  the  decision  of  the  case :  that  is,  in  other  words, 
whether  the  prescription  set  up  is  to  be  that  of  Scotland  or  France. 
The  law  on  this  point  is  well  settled  in  this  country,  where  this  dis- 
tinction is  properly  taken,  that,  whatever  relates  to  the  remedy  to  be 
enforced,  must  be  determined  by  the  lex  fori,  the  law  of  the  country  to 
the  tribunals  of  which  the  appeal  is  made.  This  rule  is  clearly  laid 
down  in  The  British  Linen  Company  t^.  Drummond,  De  la  Vega  v. 
Yianna,  and  in  Huber  v.  Steiner,  though  the  reverse  had  previously 
been  recognised  in  Williams  v.  Jones,  13  East,  489.  Then,  assuming 
that  to  be  the  settled  rule,  the  only  question  in  this  case  would  be, 
whether  the  law  now  to  be  enforced  is  the  law  which  relates  to  the  con- 
tract itself,  or  to  the  remedy.  When  both  the  parties  reside  in  the 
country  where  the  act  is  done,  they  look  of  course  to  the  law  of  the 
country  in  which  they  reside.  The  contract  being  silent  as  to  the 
law  by  which  it  is  to  be  governed,  nothing  is  more  likely  than  that 
the  lex  loci  contractus  should  be  considered  at  the  time  the  rule, 
*for  the  parties  would  not  suppose  that  the  contract  might 


afterwards  come  before  the  tribunals  of  a  foreign  country.    But 


[*816 


it  is  otherwise  when  the  remedy  actually  comes  to  be  enforced.  The 
parties  do  not  necessarily  look  to  the  remedy,  when  they  make  the 
contract.  They  bind  themselves  to  do  what  the  law  they  live  under 
requires ;  but,  as  they  bind  themselves  generally,  it  may  be  taken  as 
if  they  had  contemplated  the  possibility  of  enforcing  it  in  another 
country.  This  is  the  lowest  ground  on  which  to  place  the  case.  The 
inconvenience  of  pursuing  a  different  course,  is  manifest.  Not  only 
the  principles  of  the  law,  but  the  known  course  of  the  courts,  renders 
it  necessary  that  the  rules  of  precedent  should  be  adopted,  and  that 
the  parties  should  take  the  law  as  they  find  it,  when  they  come  to 
enforce  their  contract.  It  is  true  that  there  may  be  no  difficulty  ia 
knowing  the  law  of  the  place  of  the  contract,  while  there  may  be  a 
great  difficulty  in  knowing  that  of  the  place  of  the  remedy.  But 
that  is  no  answer  to  the  rule.  The  distinction  which  exists  as  to  the 
principle  of  applying  the  remedy,  exists  with  even  greater  force  aa 
to  the  practice  of  the  courts  where  the  remedy  is  to  be  enforced.  No 
one  can  say,  that,  because  the  contract  has  been  made  abroad,  the 
form  of  action  known  in  the  foreign  court  must  be  pursued  in  the 
eourts  where  the  contract  ia  to  be  enforced,  or  the  other  preliminary 
proceedings  of  those  courts  must  be  adopted,  or  that  the  rules  of 
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pleading,  or  the  carial  practice  of  the  foreign  couatrj,  mast  necessarily 
be  followed.  No  one  will  assert,  that,  before  the  jury  court  in  Scot- 
land, the  English  creditor  of  a  domiciled  Scotchman  would  have  the 
right  to  call  for  a  trial  of  the  case  by  a  jury ;  or,  take  the  conyerse, 
that  a  Scotchman  might  refuse  the  intervention  of  a  jury  here,  and 
insist  on  having  the  case  tried,  as  in  Scotland,  by  the  jury  only.  No 
one  will  contend  in  terms  that  the  foreign  rules  of  evidence  should 
guide  us  in  such  cases :  and  yet  it  is  not  so  easy  to  avoid  that  principle 
'''in  practice,  if  you  admit,  that,  though  the  remedy  is  to  be 
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enforced  in  one  country,  it  is  to  be  enforced  according  to  the 


laws  which  govern  another  country.  Look  to  the  rules  of  evidence,  for 
example.  In  Scotland,  some  instruments  are  probative ;  in  England, 
until  after  the  lapse  of  thirty  years,  they  do  not  prove  themselves.  In 
,  some  countries,  forty  years  are  required  for  such  a  purpose ;  in  others, 
thirty  are  sufficient.  How,  then,  is  the  law  to  be  ascertained  which  is 
to  govern  the  particular  case  7  In  one  court,  there  must  be  a  previous 
issue  of  fact :  in  another,  there  need  be  no  such  issue.  In  the  latter, 
then,  the  case  must  be  given  up  as  a  question  of  evidence.  Then,  come 
to  the  law.  The  question  whether  a  parol  agreement  is  to  be  given  up 
or  can  be  enforced,  must  be  tried  by  the  law  of  the  country  in  which 
the  law  is  set  in  motion  to  enforce  the  agreement.  Again,  whether 
payment  is  to  be  presumed  or  not,  must  depend  on  the  law  of  that 
country,  and  so  must  all  questions  of  the  admissibility  of  evidence ;  and 
that  clearly  brings  us  home  to  the  question  on  the  statute  of  limitations." 
The  argument  on  the  other  side  is,  that,  because  this  is  a  good  contract 
according  to  the  law  of  France,  it  is  competent  to  the  plaintiff  to  enforce 
it  by  suit  here.  All  the  authorities,  however,  lay  it  down  most  distinctly, 
that  the  course  of  procedure  ought  to  be  according  to  the  law  of  the 
forum  where  the  suit  is  instituted:  see  Story's  Conflict,  §§  634  a, 
685  6.  This  is  a  question  of  evidence,  which,  as  is  observed  by  Cole* 
ridge,  J.,  in  Brown  v.  Thornton,  6  Ad.  &  S.  185,  193  (E.  0.  L.  B.  vol. 
88),  <<  must  be  decided  by  the  law  of  this  country,  although  the  trans* 
action  took  place  in  a  foreign  one."  It  is  difficult  to  come  to  any  other 
conclusion  from  the  words  of  the  4th  section  of  the  statute  themselves. 
It  does  not  require  the  contract  to  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith ;  it  is  satisfied  if  there  is  <«  some  memorandum 
or  note  thereof  in  writing,  and  signed.     It  has  always  been  held  that 


*818] 


a  letter  ^addressed  by  the  defendant  to  a  third  forty^  containing 
an  admission  of  a  contract  with  the  plaintiff,  will  be  enough  to 
eharge  the  former.  In  this  case,  it  is  evident  that  the  letter,  not  being 
addressed  to  the  plaintiff,  or  his  agent,  cannot  constitute  the  contract 
itself,  but  is  merely  evidence  of  it.  The  authorities  on  that  point  are 
thus  summed  up  by  Sir  B.  Sugden, — ^V.  &  P.  11th  edit.  p.  122, — "A 
hote  or  letter,  written  by  the  vendor  to  any  third  person,  containing 
directions  to  carry  the  agreement  into  execation,  will,  subject  to  the 
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before-mentioned  rnles,  be  a  safficient  agreement  to  take  the  case  oat 
of  the  statute.  This  was  laid  down  by  Lord  Hardwicke,  who  said  that 
it  had  been  deemed  to  be  a  signing  within  the  statute,  and  agreeable  to 
the  provisions  of  it.  And  the  point  was  expressly  determined,  in  the 
year  1719,  by  the  Court  of  Exchequer.  Upon  an  agreement  for  an 
assignment  of  a  lease,  the  owner  sent  a  letter,  specifying  the  agreement, 
to  a  scrivener,  with  directions  to  draw  an  assignment ;  and  Chief  Baron 
Bury,  Baron  Price,  and  Baron  Page  were  of  opinion  that  the  letter  was 
a  writing  within  the  statute  of  frauds.  And  the  same  doctrine  appears 
to  apply  to  a  letter  written  by  a  purchaser."  So,  in  Dobell  v.  Hutchin- 
son, 3  Ad.  &  E.  855  (E.  C.  L.  B.  vol.  80),  it  was  held,  that,  where  a 
contract  in  writing,  or  note,  exists,  which  binds  one  party  to  a  contract, 
under  the  statute  of  frauds,  any  subsequent  note  in  writing  signed  by  the 
other,  is  sufficient  to  bind  him,  provided  it  either  contains  in  itself  the 
terms  of  the  contract,  or  refers  to  any  writing  which  contains  them. 
[Jervis,  C.  J. — In  the  passage  you  refer  to,  is  not  Sir  E.  Sugden 
speaking  of  the  I7th  section  ?(a)]  He  is  speaking  of  a  court  of  equity 
^enforcing  specific  performance  of  a  contract  for  the  sale  of  r^o^q 
lands,  and  therefore  must  be  dealing  with  the  4th  section.(6)  ^ 
[JsRVis,  C.  J. — Some  difficulty  arises  from  the  observations  of  the 
Court  of  Exchequer  in  the  two  cases  of  Carrington  v.  Roots  and  Reade 
t.  Lamb,  that  practically  the  4th  and  the  17th  sections  are  the  same.] 
There  are  many  authorities  which  show  that  is  not  correct.  In  Crosby 
V.  Wadsworth,  6  East,  602,  where  it  was  held  that  a  contract  for  the 
purchase  of  a  growing  crop  of  grass,  for  the  purpose  of  being  mown 
and  made  into  hay  by  the  vendee,  was  held  to  be  ««a  contract  or  sale 
of  an  interest  in  or  concerning  land"  within  the  4th  section  of  the 
statute  of  frauds.  Lord  Ellenborough  says:  <<The  statute  does  not 
expressly  and  immediately  vacate  such  contracts,  if  made  by  parol ;  it 
only  precludes  the  bringing  of  actions  to  enforce  them  by  charging  the 
contracting  party  or  his  representatives,  on  the  ground  of  such  con* 
traot  and  of  some  supposed  breach  thereof.  But,  although  the  contract 
for  this  interest  in  or  concerning  land  may  not  be  in  itself  wholly  void 
mider  the  statute,  merely  on  account  of  its  being  by  parol,  so  that,  if  the 
same  had  been  executed,  the  parties  could  have  treated  it  as  a  nullity ; 
yet,  being  executory,  and  as  for  the  non-performance  of  it  no  action 

(a)  "No  eontraot  for  the  sale  of  any  goods,  wares,  and  merchandises,  for  tbe  prioe  of  10/.  or 
upwards,  shall  be  allowed  to  be  good,  except  the  bajrer  shall  aoeept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment,  or  that  some  note  or  memorandum  In  writing  of  the  ssid  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  aueh  eonrraot»  or  their  agents  thereunto  lawfhlly  authorised." 

{b)  The  cases  cited  by  Sagden  are.— Welford  e.  Beaseley,  3  Atk.  503 ;  Seagood  v.  Meale,  Preo 
Ohanc.  560 ;  Cooke  r.  Tombs,  2  Anstr.  420 :  Owen  v.  Thomas,  3  Myl.  A  K.  353;  Smith  v.  Wattioii, 
Bunb.  65;  and  Rose  r.  Cunynghame,  11  Ves.  660.  In  Welford  9,  Beaseley,  the  question  was, 
whether  a  person  tubtcribitig  a  deed  as  a  witness  only,  which  she  knew  the  contents  of,  eoold  be 
said  to  have  signed  it  within  the  meaning  of  the  statute :  all  the  others  were  cases  of  specific 
performance. 
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could  have  been  by  the  proyisions  of  the  4th  section  msmtained,  we 
i^r>or\-i  think  it  might  be  discharged  before  anything  was  done  nnder  it 

*'  which  *could  amount  to  a  part  execution  of  it."  In  Laythoarp 
V.  Bryant,  2  N.  C.  785,  3  Scott,  288,  the  question  was,  whether  a  con- 
tract signed  by  the  vendee  only  could  be  enforced.  This  court  held 
that  it  could.  Tindal,  G.  J.,  there  says :  « I  find  no  case,  nor  any 
reason  for  saying  that  the  signature  of  both  parties  is  that  which  makes 
the  agreement.  The  agreement,  in  truth,  is  made  before  any  signa- 
ture." And  Bosanquet,  J.,  said :  <<  My  opinion  is  founded  on  the  worda 
of  the  4th  section  of  the  statute,  as  well  taken  by  themselves  as  con- 
trasting them  with  s.  17.  It  is  said  there  has  been  some  difference  of 
opinion  on  the  subject  in  courts  of  equity ;  although  the  preponderance 
of  authority  is  in  favour  of  the  construction  we  now  adopt.  I  find  no 
doubt  in  courts  of  law ;  but,  if  there  be  any,  we  must  revert  to  the 
language  of  the  statute, — <  No  action  shall  be  brought,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized.'  This  4th  section  does  not  avoid  contracts  not  signed  in 
the  manner  prescribed ;  it  only  preeltides  any  right  of  action.  The  17th 
section  is  stronger,  and  avoids  contracts  not  made  as  the  section  pre- 
scribes :  yet,  even  under  that  section,  it  has  been  held  sufficient  if  a 
contract  be  signed  by  the  party  to  be  charged."  With  regard  to  Gar- 
rington  v.  Boots  and  Reade  t^.  Lamb,  the  expressions  of  the  learned 
judges  must  be  understood  with  reference  to  the  subject-matter  of  the 
suit.  In  the  former,  the  court  held,  that  though  the  action  was  in  form 
an  action  of  trespass,  yet  it  was  in  effect  brought  to  enforce  a  con- 
tract, because,  unless  there  was  a  valid  contract,  the  replication  could 
not  be  supported.  So,  in  Reade  v.  Lamb,  the  expression  that  the  con- 
tract was  void  must  be  understood  with  reference  to  the  question  then 
before  the  court,  which  was,  whether  the  contract  was  one  that  was 
"^8211  "^^^P^^^®  ^^  being  enforced  in  a  court  of  law.     It  is  every  day's 

^  practice,  in  the  courts  of  equity,  to  enforce  the  performance  of 
contracts  not  in  writing,  where  there  has  been  a  part  performance. 
That  could  not  be,  if  the  contract  were  wholly  void.  The  effect  of  the 
4th  section  of  the  statute  is,  that,  in  order  to  avoid  fraud  and  perjury, 
contracts  of  a  given  description  shall  only  be  proved  by  some  note  in 
writing.  [Maule,  J. — The  Ist,  3d,  and  17th  sections  of  the  29  Car. 
2,  c.  3,  differ  materially  from  the  4th.  The  Ist  section  enacts  that 
<^all  leases,  estates,  interests  of  freehold,  or  terms  of  years,  or  any 
uncertain  interest  of,  in,  to,  or  out  of,  any  messuages,  manors,  lands, 
tenements,  or  hereditaments,  made  or  created  by  livery  and  seisin  only, 
or  by  parol,  and  not  put  in  writing,  and  signed  by  the  parties  so  min- 
ing or  creating  the  same,  or  their  agents  thereunto  lawfully  authorized 
by  writing,  shall  have  the  force  and  effect  of  leasee  at  wiU  only^  and 
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ahall  not,  either  in  law  or  equity,  be  deemed  or  taken  to  have  any  other 
or  greater  force  or  effect,  any  consideration  for  making  any  sach  parol 
leases  or  estates,  or  any  former  law  or  usage  to  the  contrary,  notwith- 
standing,"— snbject  to  the  exception  in  s.  2.  The  8d  section  enacts 
that  "  no  leases,  estates,  or  interests,  either  of  freehold,  or  terms  of 
years,  or  any  uncertain  interest,  not  being  copyhold  or  customary  inter- 
est, of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements,  or 
hereditaments,  shall  be  assigned,  granted,  or  surrendered,  unless  it  by 
deed  or  note  in  writing,  signed  by  the  party  so  assigning,  granting,  or 
surrendering  the  same,  or  their  agents  thereunto  lawfully  authorized  by 
writing,  or  by  act  and  operation  of  law/'  That  section  contemplates 
an  operative  instrument:  it  clearly  is  not  providing  for  evidence  merely. 
Again,  the  17th  section  says  that  no  contract  of  the  descriptions  there 
enumerated  <<  shall  be  allowed  to  be  good"  except,  &c.  The  4th  section, 
however,  says,  not  that  an  ^agreement  which  is  not  in  writing  r«n9o 
shall  be  void,  or  shall  not  be  allowed  to  be  good,  but  merely  that  ^ 
no  action  shall  be  brought  upon  it.  It  requires  that  the  agreement,  to 
be  the  foundation  of  an  action,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed.  A  letter  written  and  signed  by  the 
party,  containing  the  terms  of  the  agreement,  though  addressed  to  a 
third  person,  satisfies  the  letter,  as  well  as  the  object  of  the  statute. 
Jbrvis,  C.  J. — That  is  the  view  which  Bosanquet,  J.,  takes  in  Lay- 
thoarp  t;.  Bryant.  Suppose  the  defendant  had  written  a  letter  to  a 
third  person,  saying  that  he  had  made  such  a  contract  as  this  with  the 
plaintiff  at  Calais,  but  that,  being  made  there,  and  not  in  writing,  it 
could  not  be  enforced  in  this  country, — ^would  not  that  be  a  sufficient 
note  or  memorandum  of  the  contract  to  satisfy  the  4th  section  ?]  No 
doubt  it  would.  If  the  words  «<  whether  made  in  England  or  else- 
where" had  been  actually  inserted  in  the  statute,  the  court  would  have 
been  bound  to  give  effect  to  them,  notwithstanding  the  comity  of  nations. 
In  Lopez  v.  Burslem,  4  Moore's  P.  G.  Cases,  800,  the  statute  6  6.  4, 
c.  113  (the  slave  abolition  act),  s.  29,  which  enacts  that  no  appeals 
shall  be  prosecuted  from  any  sentence  of  any  Court  of  Admiralty  or 
Vice-Admiralty  (except  in  any  Vice-Admiralty  Court  at  the  Cape  of 
Good  Hope  or  to  the  eastward  thereof),  unless  an  inhibition  be  applied 
for  and  decreed  within  twelve  months  from  the  time  of  the  decree  or 
sentence  being  pronounced, — ^was  held  to  apply  to  foreigners  as  well  as 
British  subjects.  Lord  Campbell,  in  delivering  the  judgment  of  the 
Privy  Council,  there  says :  « It  is  contended  that  the  owners  of  the 
cargo  are  not  bound  by  the  enactment,  because  they  are  foreigners. 
The  British  parliament  certainly  has  no  general  power  to  legislate  for 
foreigners  out  of  the  dominions  and  beyond  the  jurisdiction  of  the 
British  crown ;  but  it  cannot  be  doubted  for  a  moment  that  a  r^tono 
"^British  statute  may  fix  a  time  within  which  application  must  be  '- 
made  for  redress'  to  the  tribunals  of  the  empire.     This  is  matter  of 
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procedure,  and  becomes  the  law  of  the  forum.  On  matter  of  procedure, 
all  mankind,  whether  aliens  or  born  subjects,  plaintiffs  or  defendants, 
appellants  or  respondents,  are  bound  by  the  law  of  the  forum.  If  a  law 
were  made  upon  this  subject,  working  oppression  and  injustice  to  the 
subjects  of  a  foreign  state,  that  state  might  make  representations  and 
remonstrances  against  this  law,  to  our  government :  but,  while  it  re- 
mains in  force,  judges  have  no  choice  but  to  give  effect  to  it.  Had  it 
been  shown  to  us  ever  so  clearly,  that,  in  this  case,  the  condition  re- 
quired could  not  have  been  complied  with,  if  it  has  clearly,  absolutely, 
and  universally  been  imposed,  we  should  have  no  power  to  dispense  with 
it."  [Maule,  J. — In  the  Sussex  Peerage  case,  11  Clark  &  Fin.  85, 
the  Royal  Marriage  Act,  12  O.  8,  c.  11,  was  held  to  extend  to  prohibit 
the  contracting  of  marriages,  or  to  annul  any  already  contracted,  in 
violation  of  its  provisions,  wherever  the  same  might  be  contracted  or 
eolemnizedy  whether  within  the  realm  of  England  or  without,']  In  Davis 
V.  Trevanion,  2  D.  &  L.  748,  it  was  held  that  a  warrant  of  attorney 
executed  abroad,  must  be  attested  by  an  attorney,  in  pursuance  of  the 
1  &  2  Vict.  c.  110,  s.  9.  [Maulb,  J. — A  warrant  of  attorney  is  an 
instrument  which  is  to  be  operative  entirely  in  England,  and  which  is 
altogether  inoperative  out  of  England.] 

Jeryis,  G.  J. — I  am  of  opinion  that  the  rule  to  enter  a  nonsuit  must 
be  made  absolute.  There  is  no  dispute  as  to  the  principles  which  ought 
to  govern  our  decision.  My  Brother  Allen  admits,  that,  if  the  4th 
section  of  the  statute  of  frauds  applies,  not  to  the  validity  of  the  con- 
tract, but  only  to  the  procedure,  the  plaintiff  cannot  maintain  this 
action,  because  there  is  no  agreement,  nor  any  memorandum  or  note 
*ft24.1  ^^^"^^^^1  '^^  writing.  On  the  *other  hand,  it  is  not  denied  by  Mr. 
^  Honyman, — ^who  has  argued  this  case  in  a  manner  for  which  the 
court  is  much  indebted  to  him, — that,  if  the  4th  section  applies  to  the 
contract  itself,  or,  as  BouUenois  expresses  it,  to  the  eoUmnities  of  the 
contract,  inasmuch  as  our  law  cannot  regulate  foreign  contracts,  a  con- 
tract like  this  may  be  enforced  here.  I  am  of  opinion  that  the  4th 
section  applies  not  to  the  solemnities  of  the  contract,  but  to  the  pro- 
cedure ;  and  therefore  that  the  contract  in  question  cannot  be  sued  upon 
here.  The  contract  may  be  capable  of  being  enforced  in  the  country 
where  it  was  made :  but  not  in  England.  Looking  at  the  words  of  the 
4th  section  of  the  statute  of  frauds,  and  contrasting  them  with  those 
of  the  1st,  8d,  and  17th  sections,  this  conclusion  seems  to  me  to  be 
inevitable.  The  words  of  s.  4  are,  <<  no  action  shall  be  brought  upon 
any  agreement  which  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereto  by  him  lawfully  authorized."  The  statute,  in  this 
part  of  it,  does  not  say,  that,  unless  those  requisites  are  complied  with. 
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the  eontrctet  %haU  he  voidj  but  merely  that  no  action  shall  be  brought 
upon  it :  and,  aa  was  put  with  great  force  by  Mr.  Honyman,  the  alter- 
native, «  unless  the  agreement,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing," — words  which  are  satisfied  if  there  be  any  written 
evidence  of  a  previous  agreement, — shows  that  the  statute  contemplated 
that  the  agreement  may  be  good,  though  not  capable  of  being  enforced 
if  not  evidenced  by  writing.  This  therefore  may  be  a  very  good  agree- 
ment, though,  for  want  of  a  compliance  with  the  requbites  of  the 
statute,  not  enforceable  in  an  English  court  of  justice.  This  view 
seems  to  be  supported  by  the  authorities ;  because,  ^unless  we  are 
to  infer  that  the  courts  thought  the  agreement  itself  good,  though 
not  made  in  strict  compliance  with  the  statute,  they  could  not  consist- 
ently have  held,  as  was  held  in  the  cases  referred  to  by  Sir  Edward 
Sugden,  that  a  writing  subsequent  to  the  contract,  and  addressed  to  a 
third  person,  was  sufficient  evidence  of  an  agreement,  within  the  statute. 
It  seems,  therefore,  that  both  authority  and  practice  are  consistent  with 
the  words  of  the  4th  section.  The  cases  of  Garrington  v.  Roots,  and 
Reade  v.  Lamb,  however,  have  been  pressed  upon  us  as  being  incon- 
sistent with  this  view.  It  is  sufficient  to  say  that  the  attention  of  the 
learned  judges  by  whom  those  cases  were  decided,  was  not  invited  to 
the  particular  point  now  in  question.  What  they  were  considering  was, 
whether,  for  the  purposes  of  those  actions,  there  was  any  substantial 
difierence  between  the  4th  and  17th  sections.  It  must  be  borne  in  mind 
that  the  meaning  of  those  sections  has  been  the  subject  of  discussion 
on  other  occasions.  In  Crosby  v.  Wadsworth,  6  East,  602,  Lord 
EUenborough,  speaking  of  the  4th  section,  says, — <«  The  statute  does 
not  expressly  and  immediately  vacate  such  contracts,  if  made  by  parol : 
it  only  precludes  the  bringing  of  actions  to  enforce  them."  Again,  in 
Laythoarp  v.  Bryant,  2  N.  C.  785,  8  Scott,  288,  Tindal,  C.  J.,  and 
Bosanquet,  J.,  say  distinctly  that  the  contract  is  good,  and  that  the 
statute  merely  takes  away  the  remedy,  where  there  is  no  memorandum 
or  note  in  writing.  I  therefore  think  we  are  correct  in  holding  that  the 
contract  in  this  case  is  incapable  of  being  enforced  by  an  action  in  this 
country,  because  the  4th  section  of  the  29  Gar.  2,  c.  3,  relates  only  to 
the  procedure,  and  not  to  the  right  and  validity  of  the  contract  itself. 
As  to  what  is  said  by  BouUenois  in  the  passage  last  cited  by  Brother 
Allen,  it  is  to  be  observed  that  the  learned  author  is  there  speaking  of 
what  pertains  ad  vinculum  obligationis  et  solemnitatem,  and  not  with 
reference  to  the  mode  of  *procedure.  Upon  these  grounds,  I  am  r»oog 
of  opinion  that  this  action  cannot  be  maintained,  and  that  the  ^ 
rule  to  enter  a  nonsuit  must  be  made  absolute. 

Mauls,  J. — ^I  am  of  the  same  opinion.  The  4th  section  of  the  sta- 
tute of  frauds  enacts  that  «no  action  shall  be  brought  upon  any  agree- 
ment which  is  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof|  unless  the  agreement  upon  which  such  action  shall 
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be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
thereto  by  him  lawfully  authorized."  Now,  this  is  an  action  brought 
upon  a  contract  which  was  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  and  there  is  no  memorandum  or  note 
thereof  in  writing  signed  by  the  defendant  or  any  lawfully  authorized 
agent.  The  case,  therefore,  plainly  falls  within  the  distinct  words  of 
the  statute.  It  is  said  that  the  4th  section  is  not  applicable  to  this 
case,  because  the  contract  was  made  in  France.  This  particular  sec- 
tion does  not  in  terms  say  that  no  such  contract  as  before  stated  shall 
be  of  any  force ;  it  says,  no  action  shall  be  brought  upon  it.  In  their 
literal  sense,  these  words  mean  that  no  action  shall  be  brought  upon 
such  an  agreement  in  any  court  in  which  the  British  legislature  has 
power  to  direct  what  shall  and  what  shall  not  be  done ;  in  terms,  there- 
fore, it  applies  to  something  which  is  to  take  place  where  the  law  of 
England  prevails.  But  we  have  been  pressed  with  cases  which  it  is 
said  have  decided  that  the  words  <<no  action  shall  be  brought"  in  the 
4th  section,  are  equivalent  to  the  words  «  no  contract  shall  be  allowed 
to  be  good,"  which  are  found  in  another  part  of  the  statute.  Suppose 
it  had  been  so  held,  as  a  general  and  universal  proposition,  still  I  appre- 
hend it  would  not  be  a  legitimate  mode  of  construing  the  4th  section, 
*8271  ^^  substitute  the  equivalent  words  *for  those  actually  used. 
^  What  we  have  to  construe,  is,  not  the  equivalent  words,  but  the 
words  we  find  there.  If  the  substituted  words  import  the  same  thing, 
the  substitution  is  unnecessary  and  idle :  and,  if  those  words  are  sus- 
ceptible of  a  different  construction  from  those  actually  used,  that  is  a 
reason  for  dealing  with  the  latter  only.  It  may  be,  that,  for  some  pur- 
poses, the  words  used  in  the  4th  and  17th  sections  may  be  equivalent ; 
but  they  clearly  are  not  so  in  the  case  now  before  us ;  for,  there  is 
nothing  to  prevent  this  contract  from  being  enforced  in  a  French  court 
of  law.  Dealing  with  the  words  of  the  4th  section  as  we  are  bound  to 
deal  with  all  words  that  are  plain  and  unambiguous,  all  we  say,  is,  that 
they  prohibit  the  courts  of  this  country  from  enforcing  a  contract  made 
under  circumstances  like  the  present, — just  as  we  hold  a  contract  inca- 
pable of  being  enforced,  where  it  appears  upon  the  record  to  have  been 
made  more  than  six  years.  It  is  parcel  of  the  procedure,  and  not  of 
the  formality  of  the  contract.  None  of  the  authorities  which  have  been 
referred  to  seem  to  me  to  be  at  all  at  variance  with  the  conclusion  at 
which  we  have  arrived. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  argument  of  Mr. 
Honyman  seems  to  me  to  be  quite  unanswerable.  That  drawn  from 
Laythoarp  v.  Bryant  and  that  class  of  cases  in  which  it  has  been  held 
that  the  4th  section  of  the  statute  of  frauds  is  satisfied  by  a  subsequent 
letter  addressed  to  a  third  party,  containing  evidence  of  the  terms  of 
the  contract,  shows  clearly  that  that  section  has  reference  to  procedure 
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only,  and  not  to  what  are  called  by  the  jarists  the  rights  and  solemni- 
ties of  the  contract.  Rule  absolute. 

Tbo  Courts  will  not  Biistain  an  action  on  a  goods  bad  been  parcbaeed  fraudulently  on  a 
foreign  contract  on  the  mere  ground  that  tbe  credit,  to  maintain  aasnmpstt  against  the  vendee 
hx  loci  eontraetut  gave  an  action.  All  that  re-  for  the  price  of  the  goods,  before  the  credit  had 
lates  to  the  remedy  must  be  determined  by  expired,  would  be  a  law  affecting  the  remedy 
the  lex  fori :  Pickering  v.  Fisk,  6  Verm.  102.  only,  and  would  not  apply,  so  as  to  enable  the 
The  plea  of  the  statute  of  limitations  is  of  the  vendor  to  maintain  a  similar  action  in  Missis- 
lex  fori,  and  promissory  notes  with  ink  seals  sippi  to  recover  the  price  of  goods  sold  in  New 
must  be  treated  as  specialties  where  such  seals  York  :  Galloway  v.  Holmes,  1  Douglass,  330. 
are  recognised  as  good,  although  they  may  That  the  remedy  is  governed  by  the  law  of  the 
have  been  executed  in  another  State  by  the  forum ;  Smith  v.  Atwood  ,*  3  M'Lean,  500 ;  Wood 
laws  of  which  they  are  not  specialties :  Watson  r.  Watkinson,  17  Conn.  500;  M'Kissick  v.  M'Kis- 
V.  Brewster,  1  Penna.  State  Rep.  381 ;  Dorsey  sick,  0  Humph.  75  \  Matherson  v,  Crawford,  4 
«.  Hardesty,  9  Missouri,  157.  A  law  of  New  M'Lean,  640. 
York  which  would  enable  a  vendor,  of  whom 


*GAPP  t».  ROBINSON.    Nm.  6.  [♦828 

A  writ  of  summons  issued  under  the  uniformity  of  process  act,  expired  before  the  24th  of  Octo- 
ber, 1852,  when  the  common  law  procedure  act,  15  A  16  Vict  c.  76,  came  into  operation  :— 
Held,  that  an  alias  to  save  the  statute  of  limitations,  must  issue  pursuant  to  the  former  act 

Lush  applied  for  a  direction  from  the  court  to  the  maeterSy  as  to  the 
renewal  of  a  writ,  under  the  following  circumstances : — 

The  uniformity  of  process  act,  2  W.  4,  c.  89,  s.  10,  enacted  that  no 
writ  issued  by  authority  of  that  act  should  be  in  force  for  more  than 
four  calendar  months  from  the  day  of  the  date  thereof,  including  the 
day  of  such  date,  but  every  writ  of  summons  and  capias  might  be  con- 
tinued by  alias  and  pluries,  as  the  case  might  require,  if  any  defendant 
therein  named  might  not  have  been  arrested  thereon  or  served  there- 
with :  provided  always,  that  no  first  writ  should  be  available  to  prevent 
the  operation  of  any  statute  whereby  the  time  for  the  commencement 
of  the  action  might  be  limited,  unless  the  defendant  should  be  arrested 
thereon  or  served  therewith,  or  proceedings  to  or  toward  outlawry 
should  be  had  thereupon,  or  unless  such  writ,  and  every  writ  (if  any) 
issued  in  continuation  of  a  preceding  writ,  should  be  returned  non  est 
inventus  and  entered  of  record  within  one  calendar  month  next  after 
the  expiration  thereof,  including  the  day  of  such  expiration,  and  unless 
every  writ  issued  in  continuation  of  a  preceding  writ,  should  be  issued 
within  one  such  calendar  month  after  the  expiration  of  the  preceding 
writ,  &c. 

A  writ  of  summons  issued  under  that  act  on  the  8th  of  June  last, 
and  consequently  would  be  in  force  until  the  7th  of  October. 

The  common  law  procedure  act,  15  &  16  Vict.  c.  76,  received  the 
Royal  assent  on  the  80th  of  June^  and  came  into  operation  on  the  24th 
of  October. 
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*ft9Ql  *The  lOtli  section  of  that  statute  enacts,  that  «  from  the  time 
^  when  this  act  shall  commence  and  take  effect,  so  much  of  a  cer- 
tain act  of  parliament,  &c.  (2  W.  4,  c.  39),  as  related  to  the  duration 
of  writs,  and  to  alias  and  pluries  writs,  and  to  the  proceedings  necessary 
for  making  the  first  writ  in  any  action  available  to  prevent  the  operation 
of  any  statute  whereby  the  time  for  the  commencement  of  any  action 
may  be  limited,  shall  be  repealed,  except  so  far  as  may  be  necessary  for 
supporting  any  writs  that  have  been  issued  before  the  commencement  of 
this  act,  and  any  proceedings  taken  or  to  be  taken  thereon.*' 

And  s.  12  enacts,  that  « where  any  writ  of  summons  in  any  such 
action  shall  have  been  issued  before,  and  shall  be  in  force  at,  the  com- 
mencement of  this  act,  such  writ  may  at  any  time  before  the  expiration 
thereof  be  renewed  under  the  provisions  of,  and  in  the  manner  directed 
by,  this  act ;  and,  where  any  writ  issued  in  continuation  of  a  preced- 
ing writ,  according  to  the  provisions  of  the  said  act  of  2  W.  4,  c.  89, 
shall  be  in  force  and  unexpired,  or  where  one  month  next  after  the 
expiration  thereof  shall  not  have  elapsed  at  the  commencement  of  this 
act,  such  continuing  writ  may,  without  being  returned  non  est  inventus 
or  entered  of  record  according  to  the  provisions  of  the  said  act  of  2  W. 
4,  c.  39,  be  filed  in  the  office  of  the  court  within  one  month  next  after 
the  expiration  of  such  writ,  or  within  twenty  days  after  the  commence- 
ment of  this  apt ;  and  the  original  writ  of  summons  in  such  action  may 
thereupon,  but  within  the  same  period  of  one  month  next  after  the 
expiration  of  the  continuing  writ,  or  within  twenty  days  after  the  com- 
mencement of  this  act,  be  renewed  under  the  provisions  of  and  in  the 
manner  directed  by  this  act;  and  every  such  writ  shall  after  such 
renewal  have  the  same  duration  and  effect  for  all  purposes,  and  shall, 
*ft^ftl  ^^  i^ecessary,  be  subsequently  renewed,  in  the  same  manner  ♦as 
-^  if  it  had  originally  issued  under  the  authority  of  this  act." 

The  plaintiff,  after  the  24th  of  October,  the  day  on  which  the  15  & 
16  Vict.  c.  76,  came  into  operation,  but  before  the  expiration  of  the 
time  for  issuing  an  alias  under  the  10th  section  of  the  2  W.  4,  c.  89, 
viz.  on  the  2d  of  November,  applied  for  an  alias  summons,  for  the  pur- 
pose of  saving  the  statute  of  limitations :  but  the  officers  doubted  whe- 
ther the  renewed  writ  should,  under  the  circumstances,  issue  pursuant 
to  the  old  or  the  new  statute.  It  was  now  submitted  that  the  case  was 
not  within  the  terms  of  the  first  branch  of  the  15  &  16  Vict.  c.  76,  s. 
12,  the  original  writ  of  summons  not  having  been  in  force  when  the 
statute  came  into  operation ;  nor  within  the  second  branch,  because  it 
was  not  a  writ  issued  in  continuation  of  a  preceding  writ. 

Maulb,  J. — The  case  is  clearly  not  within  the  12th  section  of  the 
common  law  procedure  act. 

Jbrvis,  0.  J. — I  also  think  this  case  must  be  governed  by  the  10th 
section  of  the  2  W.  4,  c.  89,  and  not  by  the  12th  section  of  the  recent 
statute.    I  am  informed  that  the  masters  of  this  court  conferred  with 
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the  masters  of  the  Court  of  Exchequer  yesterday  upon  the  subject,  and 
that  they  came  to  the  conclusion  that  the  case  must  be  dealt  with 
under  s.  10. 

Talfoubd,  J.y  concurring,  Direction  given  accordingly. 


♦HOLMES  V.  THE   LONDON  AND  NORTH-WESTERN  r^oo^ 
RAILWAY  COMPANY.    Nov.  24.  L  ^^^ 

A  specification  of  an  invention  of  ''an  improred  torning-tablo  for  railway  porposes,"  described  the 
alleged  invention  **  to  consist  in  sapporting  the  revolving  plate  or  upper  platform  of  the  tnm- 
ing-table,  as  also  its  stays,  braces,  arms,  and  supports,  on  the  top  of  a  fixed  post,  well  braced, 
and  resting  on  or  planted  in  the  ground,  the  top  of  which  post  forms  a  pivot  for  the  table  to 
tarn  on,  while  9uj>port'amu  radiating  from  a  frame-work  (the  weight  of  which  is  also  sustained 
on  the  post)  moving  round  the  bottom  part  of  the  po$t,  with  /rietion-rolUr»f  and  fantened  to  the 
outer  edgee  of  the  plate,  etay  the  plate  at  all  tides,  and  keep  it  eteady  to  receive  the  superincumbent 
weight  of  carriages  or  whatsoever  is  to  be  turned  upon  it."  And,  after  describing  the  drawings, 
the  specification  concluded  thus: — "Now,  whereas  I  claim  as  my  invention  the  improved 
turning-table  hereinbefore  described,  and  such  my  invention  being  to  the  best  of  my  knowledge 
and  belief  entirely  new,  and  never  before  used  in  England,  Ac,  I  do  declare  this  to  be  my  t*pe- 
eificaUon  of  the  same,  and  that  I  do  verily  believe  this  my  specification  doth  comply  in  all 
'  respects,  fully  and  without  reserve  or  disguise,  with  the  proviso  in  the  hereinbefore  in  part 
recited  letters-patent  contained ;  wherefore  I  hereby  claim  to  maintain  exclusive  right  and 
privilege  to  my  said  invention :" — 

Held,  that  the  specification  claimed  the  whole  combination  as  new ;  and, — a  jury  having  found 
that  the  only  novelty  consisted  of  the  euepending-rode  (all  the  rest  having  been  substantially 
described  in  the  specification  of  a  patent  previously  granted  to  another  person), — that  the 
defendant,  in  an  action  for  an  alleged  infringement,  was  entitied  to  a  verdlot  on  a  plea  taking 
issue  on  the  sufficiency  of  the  specification. 

This  ^was  an  action  upon  the  case  for  an  alleged  infringement  of  a 
patent.  The  declaration  stated  that  one  William  Ourrie  Harrison  was 
the  true  and  first  inventor  of  a  certain  manner  of  new  manofacture,  to 
wit,  «<an  improved  turning-table  for  railway  purposes;"  that  Harrison 
duly  obtained  a  patent  for  his  said  invention,  and  enrolled  a  specifica- 
tion thereof,  and  afterwards  assigned  the  same  to  the  plaintiff;  and 
that  the  defendants,  after  the  making  of  the  letters-patent,  and  after 
the  making  of  the  said  indenture  of  assignment,  &c.,  unlawfully, 
unjustly,  and  injuriously,  and  without  the  leave,  license,  consent,  or 
agreement  of  the  plaintiff,  and  against  the  will  of  the  plaintiff,  worked, 
used,  and  put  in  practice  the  said  invention,  and  divers,  to  wit,  fifty 
parts  of  the  said  invention," — ^and  <«made,  manufactured,  and  fabri- 
cated divers,  to  wit,  five  hundred  turn-tables  and  one  thousand  parts 
of  turn-tables,  according  to  and  by  means  of  the  said  invention," — and 
"did  counterfeit,  imitate,  and  resemble  the  said  invention,  and  divers, 
to  wit,  one  ^thousand  parts  thereof,"  and  <«did  make  and  also  r^coqo 
cause  and  procure  to  be  made,  divers,  to  wit,  fifty,  additions  to,  ^ 
and  divers,  to  wit,  fifty,  subtractions  from,  the  said  invention,  and 
from  divers,  to  wit,  one  hundred,  parts  thereof,  whereby  to  pretend, 
and  whereby  the  defendants  did  in  fact  pretend,  themselves  to  be  the 
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inventors  and  devisers  thereof," — and  <<sold,  vended,  and  put  off 
divers,  to  wit,  five  hundred,  turn-tables,  and  one  thousand  parts  of 
turn-tables  which  had  been  and  were  then  unlawfully,  wrongfully,  and 
injuriously,  and  without  such  license,  consent,  or  agreement  as  afore- 
said, made,  manufactured,  and  fabricated  according  to  and  by  means 
of  the  said  invention," — and  «did  work  and  use  divers,  to  wit,  five 
hundred,  turn-tables  which  had  been  and  were  then  unlawfully,  wrong* 
fully,  and  injuriously,  and  without  such  license,  consent,  or  agreement 
as  aforesaid,  made,  manufactured,  and  fabricated  according  to  and  by 
means  of  the  said  invention,  and  in  breach  of  the  said  letters-patent 
and  privilege,  and  also  divers,  to  wit,  five  hundred,  other  turn-tables 
which  had  been  and  were  then  unlawfully,  wrongfully,  and  injuriously, 
and  without  such  license,  consent,  or  agreement  as  aforesaid,  made, 
manufactured,  and  fabricated  in  imitation  of,  and  so  as  to  counterfeit 
and  resemble,  and  with  divers  parts  thereof  respectively  constructed 
in  imitation  of  and  so  as  to  counterfeit  and  resemble  the  said  invention, 
and  in  breach  of  the  said  letters-patent  and  privilege,  and^did  there 
unlawfully,  wrongfully,  and  injuriously,  and  without  such  license,  con- 
sent, or  agreement  as  aforesaid,  work,  use,  exercise,  and  put  in  practice 
the  said  invention,  and  divers,  to  wit,  twenty,  parts  thereof,  in  breach 
of  the  said  latters-patent,"  &c. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that  Harrison 
was  not  the  true  and  first  inventor  of  the  said  invention  in  the  letters- 
patent  and  declaration  mentioned, — thirdly,  that  the  alleged  invention 
was  not  new, — fourthly,  that  Harrison  did  not,  in  and  by  the  said 
^^oQ-i  ^instrument  in  writing  in  the  declaration  mentioned,  particularly 
-'  describe  and  ascertain  the  nature  of  the  alleged  invention,  and 
in  what  manner  the  same  was  to  be  and  might  be  performed.  Issue 
thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  West 
mister  after  last  Trinity  Term.  The  defence  was,  that  Harrison'^ 
alleged  invention  was  almost  entirely  copied  from  an  invention  which 
bad  previously  been  patented  by  one  Hancock,  although  Hancock's 
specification  had  not  been  filed  at  the  date  of  the  grant  to  Harrison ; 
and  that  Harrison's  invention,  if  there  was  novelty  in  any  part  of  it^ 
was  not  properly  described  in  his  specification. 

The  letters-patent  granted  to  Harrison,  and  his  specification,  were 
put  in.  The  former  described  the  alleged  invention  as  (<  An  improved 
turning-table  for  railway  purposes."  The  specification,  which  was 
enrolled  on  the  28th  of  July,  1841,  was  as  follows : — 

<<  To  all  to  whom  these  presents  shall  come,  I,  William  Currie  Har 
risen,  of,  &c.,  engineer,  send  greeting:  Whereas,  Her  present  most 
excellent  Majesty  Queen  Victoria,  by  her  letters-patent  under  the  great 
seal  of  Great  Britain,  bearing  date  at  Westminster,  the  28th  of 
January,  in  the  fourth  year  of  Her  reign  (1841),  did,  for  herself,  her 
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heirs  and  successors,  give  and  grant  unto  me,  the  said  W.  C.  Harrison, 
her  especial  license,  that  I,  the  said  W.  0.  Harrison,  my  executors, 
administrators,  or  assigns,  or  such  others  as  I,  the  said  W.  C.  Har- 
rison, my  executors,  administrators,  or  assigns,  should  any  time  agree 
with,  and  no  others,  from  time  to  time  and  at  all  times  during  the 
term  of  years  therein  expressed,  should  and  lawfully  might  make,  use, 
exercise,  and  vend,  within  England  and  Wales  and  the  town  of  Berwick- 
upon-Tweed,  my  invention  of  <  an  improved  turning-table  for  railway 
purposes ;'  in  which  said  letters-patent  is  contained  a  proviso  obliging 
me  the  said  *W.  C.  Harrison,  by  an  instrument  in  writing  under  r^c^oA 
my  hand  and  seal,  particularly  to  describe  and  ascertain  the  *- 
nature  of  my  said  invention,  and  in  what  manner  the  same  is  to  be 
performed,  and  to  cause  the  same  to  be  enrolled  in  Her  said  Majesty's 
High  Court  of  Chancery  within  six  calendar  months  next  and  imme- 
diately after  the  date  of  the  said  in  part  recited  letters-patent,  as  in 
and  by  the  same,  reference  being  thereunto  had,  will  more  fully  and  at 
large  appear :  Now  know  ye,  that,  in  compliance  with  the  said  proviso, 
I,  the  said  W.  C.  Harrison,  do  hereby  declare  the  nature  of  my  said 
invention  to  consist  in  supporting  the  revolving  plate  or  upper  plat- 
form of  the  turning-table,  as  also  its  stays,  braces,  arms,  and  supports, 
on  the  top  of  a  fixed  post,  well  braced,  and  resting  on  or  planted  in 
the  ground ;  the  top  of  which  post  forms  a  pivot  for  the  table  to  turn 
on,  while  support  arms  radiating  from  the  frame-work  (the  weight  of 
which  is  also  sustained  on  the  post)  moving  round  the  bottom  part  of 
the  post  with  friction-rollers,  and  fastened  to  the  outer  edges  of  the 
plate,  stay  the  plate  at  all  sides,  and  keep  it  steady  to  receive  the 
superincumbent  weight  of  carriages  or  whatsoever  is  to  be  turned  upon 
it:  And,  in  further  compliance  with  the  said  proviso,  I  do  hereby 
describe  the  manner  in  which  my  said  invention  is  to  be  performed, 
by  the  following  statement  thereof,  reference  being  had  to  the  drawings 
annexed,  and  to  the  figures  and  letters  marked  thereon,  that  is  to 
say,— 

<(  Description  of  the  drawing : — ^Figure  1  is  a  plan  of  the  table,  with 
the  rails,  catch,  &c.,  as  usual :  the  dotted  lines  show  the  ribs  on  the 
under  side,  to  give  strength  to  the  plate  of  the  table.  Figure  2  is  a 
section  of  the  table  complete,  showing  an  upright  post  connected  with 
a  set  of  arms  or  frame-work  at  the  bottom,  or  otherwise  fixed  as  may 
suit  the  purpose,  and  bearing  the  weight  of  the  table  oh  its  top,  with 
arms  supporting  the  extremity  *of  the  plate  in  as  many  places  r^oofz 
round  the  plate  as  shall  be  found  necessary.  ^  is  a  cap  on  the  ^ 
top  of  the  upright  post,  which  is  to  carry  the  weight  of  the  table  b  b. 
The  suspending-rods  ee  pass  through  the  cap  a,  and  are  also  con- 
nected with  the  table,  so  that  the  table  can  be  raised  and  lowered ;  and 
these  suspending-rods  go  down  and  pass  through  the  friction-roller  case 
dy  supporting  it  by  the  screw-pins  e  e,  formed  at  their  lower  ends :  the 
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bottom  parts  of  the  suspending-rods  become  also  the  axes  for  the 
friction-rollers  at  the  bottom  of  the  post,  and  are  also  made  to  receive 
the  bottom  ends  of  the  support  arms.  The  top  ends  of  these  arms  are 
connected  near  the  extremity  of  the  plate,  and  transfer  all  the  stress 
from  the  outer  sides  of  the  plate,  through  the  arms,  on  to  the  suspend- 
ing-rods,  bringing  the  weight  directly  on  to  the  top  of  the  post :  and  it 
will,  therefore,  move  very  much  more  lightly  and  easily  than  with  the 
rollers  round  the  circle,  in  the  ordinary  manner, — which  is  a  matter  of 
great  convenience  as  to  expedition,  but  a  matter  of  more  importance 
still  when  a  turn-table  is  in  almost  constant  motion.  On  the  present 
or  ordinary  principle  of  construction,  it  is  certain  to  be  very  soon  out 
of  order ;  but,  on  this  new  construction,  it  is  evident,  from  the  very 
few  wearing  parts,  that  it  will  continue  very  much  longer  in  use  with- 
out the  liability  of  derangement,  which  is  a  great  recommendation  to 
its  adoption  wherever  a  turn-table  is  required.  The  friction-rollers  in 
the  frame  at  the  bottom  of  the  support-arms,  are,  as  will  be  seen,  made 
to  move  round  the  post  near  the  bottom,  along  with  the  turning  motion 
of  the  table,  while  the  post  is  to  be  stationary,  fixed  to  a  set  of  braces, 
//,  which,  with  the  bottom  of  the  post,  are  to  be  laid  on  concrete, 
stone,  or  brick-work,— economy  deciding  the  choice  of  the  materials,-— 
of  such  a  depth  as  the  nature  of  the  ground  may  require.  The  braces 
^QtiC'-x  <^re  here  shown  to  be  put  together  in  parts,  for  the  convenience 
-'  of  ^making,  and  also  of  transportation :  they  are  brought  up  in 
an  inclined  form  to  connect  with  the  outer  ring.  Figure  3  has  part 
of  the  outer  ring  removed,  showing  an  elevation  of  the  table  entire,  and 
the  spaces  h  for  the  braces  /.  Figure  4  is  a  plan  of  the  braces  and 
outer  ring,  with  the  post  in  its  place.  Figure  5  is  a  centre-piece,  for 
eonnecting  the  braces  with  the  post,  showing  a  section  of  the  post  and 
also  the  spaces  h  to  receive  the  braces.  Figure  6  is  a  plan  of  the 
rollers  and  case,  and  cross-section  of  the  post, — the  post  being  cast 
hollow.  Figure  7  is  a  section  of  the  end  of  the  brace  which  goes  into 
the  spaces  h  shown  in  fig.  5. 

((Now,  whereas  I  claim  as  my  invention  the  improved  turning-table 
hereinbefore  described,  and  such  my  invention  being  to  the  best  of  my 
knowledge  and  belief  entirely  new,  and  never  before  used  within  that 
part  of  Her  said  Majesty's  united  kingdom  of  Great  Britain  and  Ire- 
land called  England,  her  said  dominion  of  Wales,  or  town  of  Berwick- 
upon-Tweed,  I  do  hereby  declare  this  to  be  my  specification  of  the 
same ;  and  that  I  do  verily  believe  this  my  said  specification  doth  com- 
ply in  all  respects  fully  and  without  reserve  or  disguise  with  the  pro- 
viso in  the  said  hereinbefore  in  part  recited  letters-patent  contained ; 
wherefore,  I  hereby  claim  to  maintain  exclusive  right  and  privilege  to 
my  said  invention." 

Prior  to  the  grant  of  the  letters-patent  to  Harrison,  viz.,  on  the 
18th  of  December,  1840,  a  patent  had  been  granted  to  one  Hancock- 
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for  an  ii^vention  of  « Certain  improvements  in  mechanism  applicable 
to  tarn-tables  for  changing  the  position  of  carriages  upon  railroads ; 
which  improvements  are  also  applicable  to  castors  for  furniture  and 
other  purposes."  In  his  specification,  enrolled  on  the'  28th  of  June, 
1841,  Hancock's  invention  was  described  to  consist, — «^irst,  in  the 
application  of  antifriction  collars  to  axles,  whether  vertical  or  hori- 
zontal ;  secondly,  in  an  improved  mode  of  retaining  the  *oil  r^oqiy 
which  is  to  lubricate  the  same ;  lastly,  in  arranging  and  sup-  ^ 
porting  vertical  axles  on  pivots,  so  as  to  sustain  heavy  weights 
thereon." 

The  following  is  a  description  of  the  drawings,  so  far  as  was  appli- 
cable to  turn-tables : — "  First,  with  reference  to  the  application  of  my 
said  invention  to  turn-tables  for  changing  the  position  of  carriages  upon 
railroads.  Figures  1,  2,  8,  4  (sheet  a),  exhibits  my  improved  turn- 
table for  railways ;  figure  1  being  a  plan  of  the  upper  side  of  the  table 
or  platform  on  which  the  carriages  are  placed,  and  figure  2  a  plan  of 
the  framing,  which  is  sunk  into  the  ground.  Figure  3  is  an  elevation 
of  the  entire  machine,  in  which  the  parts  shown  in  figures  1  and  2 
may  be  seen  in  their  proper  positions.  Figure  4  is  a  diametrical  and 
vertical  section  of  figure  3,  in  the  direction  indicated  by  the  dotted 
line  3  3  3  made  through  figures  1  and  2.  The  letters  of  reference 
wherever  they  occur  indicate  the  same  parts :  a  is  a  vertical  bearing- 
shaft  which  is  fixed  into  the  foundation-frame  b  by  its  lower  end,  which 
is  partly  tapered,  and  having  at  its  upper  end  a  steel  centre  step  c :  at 
d  and  d  are  two  gun-metal  collars  which  fit  loosely  round  the  vertical 
bearing  shaft  a,  and  within  recesses  made  in  the  outer  cylinder  e  e:  f 
is  a  circular  flange  bolted  to  the  centre  of  the  table  or  platform  g  g  9X 
its  under  side :  at  the  middle  of  this  circular  flange  /  is  the  conical 
pivot  A,  the  apex  of  which  is  formed  of  steel,  and  works  in  the  steel 
step  ei  t  i  is  a  massive  flange  cast  to  the  outer  cylinder  e  e,  to  which 
are  bolted  a  series  of  stay-bars  j  j^  the  upper  ends  of  which  are  bolted 
at  equidistant  points  near  the  periphery  of  the  table  or  platform :  the 
effect  of  these  stays  is,  a  general  support  and  stability  to  the  table  or 
platform :  at  A  A;  is  a  series  of  rails  disposed  in  the  usual  manner,  for 
the  passage  to  and  fro  of  the  carriages.  The  action  of  this  very 
improved  turning-table  is  as  "^follows : — A  carriage  being  placed  r^o^^e^ 
upon  the  table,  the  same  being  turned  in  the  usual  manner,  the  ^ 
pivot  h  is  thereby  made  to  revolve  on  the  steel  cap  c,  and  with  it  the 
whole  table,  with  its  stay-bars,  around  the  central  bearing-shaft  a." 
After  describing  the  other  branches  of  the  invention,  the  specification 
proceeded: — « Having  now  described  the  nature  of  my  invention  of 
certain  improvements  in  mechanism  applicable  to  turn-tables  for  chang* 
ing  the  position  of  carriages  upon  railroads,  and  illustrated  their  appli- 
cation to  that  purpose,  and  to  castors  for  furniture,  and  axles  for 
carriages,  I  wish  it  to  be  understood  that  I  do  not  limit  the  application 
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of  my  said  invention  to  the  purposes  hereinbefore  pointed  out ;  but  I 
claim  my  said  invention  as  applicable  to  all  kinds  of  machinery  in  which 
axles  are  employed,  such  as  the  collars  of  lathes,  the  axles  of  pulleys, 
clocks,  hinges,  and  so  forth.  And  I  wish  it  also  to  be  understood  that 
I  do  not  claim  as  my  invention  all  the  parts  of  the  apparatus  or  articles 
described  in  this  my  specification,  as,  many  such  parts  are,  or  may  be, 
in  common  use.  But  I  do  claim  as  my  invention, — first,  generally  the 
combination  of  parts  which  constitute  the  turn-table  for  railways  here- 
inbefore described  and  separately  considered,  the  loose  cylindrical  col- 
lars and  pivots  or  points  smaller  than  the  caps  they  work  in,  employed 
as  antifriction  mechanism  in  turn-tables  here  shown;  also  the  stay- 
bars  radiating  from  a  central  vertical  shaft  or  centre  of  motion,  to 
support  the  table,"  &c. 

It  appeared,  that,  before  Hancock's  patent,  the  mode  of  turning  was 
by  friction-rollers  at  the  outer  circumference  of  the  table.  The  mate- 
rial part  of  Hancock's  improvement  consisted  in  transferring  the  pres- 
sure from  the  outer  edge  of  the  table  to  the  post.  The  only  novelty 
in  the  plaintiff's  invention  consisted  of  the  suspension-rods,  which,  it 
was  contended,  in  connexion  with  the  old  turn-table,  formed  a  new  and 
useful  machine. 

'''On  the  part  of  the  defendants,  it  was  contended,  first,  that  the 
specification  did  not  properly  describe  Harrison's  invention, — 
secondly,  that  there  was  no  evidence  of  infringement,  all  that  was 
proved  being,  that  the  defendants  had  had  a  turn-table,  constructed  after 
Harrison's  method,  for  some  time  on  their  premises,  but  there  being  no 
evidence  to  show  how  it  came  there. 

A  verdict  was  taken  for  the  plaintiff,  with  nominal  damages,  leave 
being  reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them, 
if  the  court  should  be  of  opinion,  either  that  the  alleged  invention  was 
not  duly  described  in  the  specification,  or  that  there  was  no  evidence 
of  infringement. 

KnowleBy  on  a  former  day  in  this  term^  obtained  a  rule  nisi  accord- 
ingly. 

Watson^  Hindmarchy  and  Priee^  showed  cause. — The  main  question 
is,  whether  the  specification  sufficiently  describes  that  srhich  the  plain- 
tiff claims  to  be  his  invention.  The  specification  does  not  in  terms 
claim  any  particular  part  of  the  machine  as  new ;  but  it  claims  the  whole 
in  combination.  It  does  not  claim  the  suspending-rods  or  their  appli- 
cation :  it  claims  the  combination  of  all  the  parts  which  constitute  the 
patentee's  improved  turn-table.  The  claim  is,  for  a  combination  or 
arrangement  of  machinery,  be  it  old  or  be  it  new.  It  is  well  settled  that 
an  instrument  of  this  sort  is  not  to  be  construed  as  a  plea  would  be  con- 
strued on  special  demurrer.  [Jbrvis,  G.  J. — It  is  to  be  read  fairly, 
and  as  a  man  possessing  an  ordinary  knowledge  of  the  subject  would 
read  it.]    Precisely  so.    The  title  of  the  patent  is,  <<Ab  mpra90i 
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turning-table  for  railway  purposes."  The  patentee  in  his  specification 
describes  his  invention  to  consist  in  «<  supporting  the  revolving  plate  or 
upper  platform  of  the  turning-table,  as  also  its  stays,  braces,  arms,  and 
^supports  on  the  top  of  a  fixed  post,  well  braced,  and  resting  r^co^n 
on,  or  planted  in  the  ground,  the  top  of  which  post  forms  a  pivot  ^ 
for  the  table  to  turn  on,  while  support-arms  radiating  from  a  frame- 
work (the  weight  of  which  is  also  sustained  on  the  post)  moving  round  the 
bottom  part  of  the  post  with  friction-rollers,  and  fastened  to  the  outer 
edges  of  the  plate,  stay  the  plate  at  all  sides,  and  keep  it  steady  to  receive 
the  superincumbent  weight  of  carriages,  or  whatsoever  is  to  be  turned 
upon  it ;"  the  object  of  this  new  arrangement  being,  to  throw  the  entire 
pressure  upon  the  centre  support  of  the  table.  And,  after  minutely 
describing  the  drawings,  the  patentee  winds  up  his  claim  thus : — «  Now, 
whereas  I  claim  as  my  invention  the  improved  turning-table  herein- 
before described,  and  such  my  invention  being  to  the  best  of  my  know- 
ledge and  belief  entirely  new  and  never  before  used  in  England,  &c.,  I 
do  declare  this  to  be  my  specification  of  the  same,  and  that  I  do  verily 
believe  this  my  said  specification  doth  comply  in  all  respects,  fully  and 
without  reserve  or  disguise,  with  the  proviso  in  the  hereinbefore  in  part 
recited  letters-patent  contained ;  wherefore  I  hereby  claim  to  maintain 
exclusive  right  and  privilege  to  my  said  invention."  From  beginning 
to  end,  the  claim  is,  for  an  arrangement  of  the  machinery.  [Jbrvib, 
C.  J. — The  <<  claim!'  does  not  alter  the  specification.  There  are  many 
old  specifications  without  any  claim  at  all.  Maule,  J. — Suppose  a  roan 
were  to  invent  a  new  balance  for  a  watch,  would  a  specification 
describing  the  entire  works  of  a  watch,  support  a  patent  taken  out  for 
«  an  improved  watch  ?"]  Probably  not.  [Jervis,  C.  J. — Could  you 
add  <(  friction  rollers"  to  Hancock's  invention,  and  call  the  whole  a  new 
combination  ?]  The  entire  structure  and  arrangement  of  the  parts  of 
the  turning-table  are  by  the  plaintifi''s  method  altered.  [Jervis,  C.  J.— 
It  is  somewhat  remarkable  that  the  description  of  the  drawings  does 
*not  show  the  suspension-rods  at  all.]  The  inventor  does  not  r^o^^ 
claim  them  as  new,  except  as  part  of  the  general  arrangement  ^ 
of  the  table.  [Maulb,  J. — ^In  all  probability,  Mr.  Harrison  would 
have  specified  his  patent  very  difierently,  if  he  had  been  aware  of  Han- 
cock's.] The  case  which  probably  approaches  the  nearest  to  this,  is, 
Sellers  v.  Dickenson,  5  Exch.  S12.t  The  title  of  the  patent  there  was, 
«an  invention  of  certain  improvements  in  looms  for  weaving."  In  his 
specification,  the  plaintiff  declared  that  his  improvements  applied  to 
that  class  of  machinery  called  power-looms,  and  consisted  <<  in  a  novel 
arrangement  of  mechanism,  designed  for  the  purpose  of  instantly  stop- 
ping the  whole  of  the  working  parts  of  the  loom,  whenever  the  shuttle 
stops  in  the  shed."  He  then  described  the  manner  in  which  that  waa 
done  in  ordinary  looms,  and  proceeded  thus : — <<  The  principal  defect  in 
this  arrangement,  and  which  my  improvement  is  intended  to  obviate,  is, 
the  frequent  breakage  of  the  different  parts  of  the  loom,  occasioned  by 
VOL.  xn.— 71 
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the  shock  of  the  lathe  or  slay  Btriking  against  the  <frog'  (which  is  fixed 
to  the  framing).  Li  mj  improred  arrangementi  the  loom  is  stopped  in 
the  following  manner: — I  make  use  of  the  « swell'  and  the  < stop-rod 
finger'  as  usual ;  the  construction  of  the  latter,  howe?er,  is  somewhat 
modified,  being  of  one  piece  with  the  small  lever  which  bears  against 
the  swell ;  but,  instead  of  its  striking  against  a  stop  or  (frog'  fixed  to 
the  framing  of  the  loom,  it  strikes  against  a  stop  or  notch  upon  the 
upper  end  of  a  vertical  lever,  vibrating  upon  a  pin  or  stud*  The  lever 
is  furnished  with  a  small  roller  or  bowl,  which  acts  against  a  projection 
on  a  horizontal  lever,  causing  it  to  vibrate  upon  its  centre,  and  throw  a 
elutch*box  (which  connects  the  main  driving-pulley  to  the  driving-shaft) 
out  of  gear,  and  allows  the  main  driving-pulley  to  revolve  loosely  upon 
the  driving-shaft  at  the  same  time  that  a  projection  on  the  lever  strikes 
*8421  ^S'^^'^B^  ^^^  < spring-handle,'  and  shifts  *the  strap;   simultane- 

•^  ously  with  these  two  movements,  the  lower  end  of  the  vertical 
beam  causes  a  break  to  be  brought  into  contact  with  the  fly-wheel  of 
the  loom,  thus  instantaneously  stopping  every  motion  of  the  loom  with- 
out the  slightest  shock."  After  the  date  of  the  plainti5"s  patent,  the 
defendant  obtained  a  patent  for  <<  improvements  in  and  applicable  to 
looms  for  weaving;"  and,  amongst  them,  he  claimed  a  novel  an*ange- 
ment  of  apparatus  for  throwing  the  loom  out  of  gear,  when  the  shuttle 
failed  to  complete  its  course.  In  the  defendant's  apparatus,  the  dutch- 
box  was  not  used,  but,  instead  of  it,  the  stop-rod  finger  acted  on  a  loose 
piece  or  sliding  frog ;  and,  instead  of  a  rigid  vertical  lever,  as  in  the 
plaintifi"8  machine,  the  defendant  used  an  elastic  horizontal  lever,  and, 
by  reason  of  the  pin  travelling  on  an  inclined  plane,  the  break  was 
applied  to  the  wheel  gradually,  and  not  simultaneously.  The  jury  found 
that  the  plaintiff's  arrangement  of  machinery  for  stopping  looms  by 
means  of  the  action  of  the  clutch-box  in  combination  with  the  action 
of  the  break,  was  new  and  useful ;  also,  that  the  plaintiff's  arrangement 
of  machinery  for  bringing  the  break  into  connexion  with  the  fly-wheel  waa 
new  and  useful ;  and  that  the  defendant's  arrangement  of  machinery  for 
the  latter  purpose  was  substantially  the  same  as  the  plaintiff's:  and  it 
was  held,  upon  these  findings, — first,  that  the  specification  was  good, — 
secondly,  that  the  defendant  had  infringed  the  patent.  [M aulb,  J. — The 
specification  there  pointed  out  what  was  new  and  what  old.]  In  the 
present  case,  it  was  unnecessary  to  distinguish  between  what  was  old 
and  what  new,  the  claim  being  for  a  combination  or  arrangement,  and 
nothing  else.  In  Cornish  v.  Keene,  8  N.  C.  570,  4  Scott,  387,  1  Web- 
■ter's  P.  C.  512,  518,  a  patent  was  taken  out  («for  an  improvement 
or  improvements  in  the  making  or  manufacturing  of  elastic  goods  or 
fikbrics  i^plicable  to  various  useful  purposes,"  and  the  patentee  in  his 
*8481  *^P^^^^^ioQ  described  his  invention  in  general  terms  to  be  de- 

-^  signed  for  the  production  of  an  elastic  web-cloth,  or  other  manu- 
factured fabric,  for  bandages  and  for  such  articles  of  dress  as  the  same 
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might  be  applicable  to :  he  then  deseribed  more  particularly  three  dis- 
tinct objects  which  he  proposed.  The  third  object  proposed  by  the 
patentee,  was,  **  to  produce  cloth  from  cotton,  flax,  or  other  suitable  ma- 
terial, not  capable  of  felting,  in  which  shall  be  interworen  elastic  cords 
or  strands  of  India  rubber,  coated  or  wound  round  with  filamentous  ma- 
terial :"  he  afterwards  described  the  mode  of  effecting  the  third  object  to 
be,  '^  by  introducing  into  the  fabric  threads  or  strands  of  India  rubber 
which  had  been  previously  corered  by  winding  filaments  tightly  round 
them,  through  the  agency  of  an  ordinary  covering  machine,  or  otherwise ; 
these  strands  of  India  rubber  being  applied  as  warp  or  weft,  or  as  both, 
according  to  the  direction  of  the  elasticity  required ;  that,  by  thus  com- 
bining the  strands  of  India  rubber  with  yams  of  cotton,  flax,  or  other 
non-elastic  material,  he  was  enabled  to  produce  a  cloth  which  should 
afford  any  degree  of  elastic  pressure,  according  to  the  proportion  of  the 
elastic  and  non-elastic  material."  And  he  added,  *'  that  the  strands  of 
India  rubber  were,  in  the  first  instance,  stretched  to  their  utmost  tension, 
and  rendered  non-elastic,  as  described  in  a  former  specification  to  ano- 
ther patent;  and,  being  in  that  state  introduced  in  the  fabric,  they 
acquired  their  elasticity  by  the  application  of  heat  after  the  fabric  was 
made."  It  was  held  that  this  invention  was  properly  the  subject-matter 
of  a  patent,  and  that  it  was  sufficiently  described,  as  above.  There  was 
no  publication  of  Hancock's  patent  to  the  world  until  the  filing  of  his 
specification,  which  did  not  take  place  until  nearly  six  months  after  Har- 
rison's patent  was  taken  out.  Harrison,  therefore,  was  under  no  obli- 
gation to  define  what  was  old  and  what  new  in  his  invention,  to  the 
extent  he  must  under  *other  circumstances  have  done.  [Jektis,  r^Q^^ 
C.  J. — The  specification  relates  back  to  the  date  of  the  patent.]  ^ 
8o  far  as  it  confers  the  right,  no  doubt  it  does.  [Maule,  J. — ^Whatdoes 
Harrison  claim  ?  Does  he  not  claim  the  suspending-rods  ?]  He  claims 
the  suspension  of  the  table  on  the  top  of  the  post,  and  nothing  more. 
[Maulb,  J. — ^Does  he  not  claim  the  support-arms  as  contributing  to 
that?]  No  otherwise  than  as  part  of  the  combination  of  mechanism.  In 
Russell  V.  Cowley,  1  C.  M.  &  B.  864,t  1  Webster's  P.  C.  465,  a  patent 
claimed  the  invention  of  manufacturing  tubes  by  drawing  them  through 
rollers,  using  a  maundril  in  the  course  of  the  (^eration :  a  later  patent 
claimed  the  invention  of  manufacturing  tubes  by  drawing  them  through 
fixed  dies  or  holes,  but  the  specification  was  silent  as  to  the  use  of  the 
maundril :  and  it  was  held  that  the  court,  taking  the  whole  of  the  latter 
specification  together,  would  infer  that  the  maundril  was  not  to  be  used ; 
and  that  the  latter  patent  was  good.  There  was  nothing  in  the  specifi- 
cation to  show  that  the  leaving  out  the  maundril  was  the  subject  of  the 
patent.  In  Haworth  v.  Hardcastle,  1  N.  C.  182,  4  M.  &  Scott,  720,  1 
Webster,  480,  the  plaintiff  obtained  a  patent  for  machinery  adapted  to 
facilitate  the  drying  of  calicoes,  kc :  the  specification,  after  describing  the 
mode  of  hanging  out  the  cloth  for  the  purpose  of  drying  it,  also  stated  that 
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it  might  be  taken  up  again  Tfhen  dry,  hj  a  contrary  motion  of  the  mar 
chinery.  In  an  action  for  an  invasion  of  the  patent,  the  jury  found  that  the 
invention  was  new,  and  useful  upon  the  whole,  and  that  the  specification 
was  suflBcient  for  a  mechanic  properly  instructed  to  make  a  machine,  and 
that  there  had  been  an  infringement  of  the  patent ;  but  they  also  found  that 
th^  machine  was  not  useful  in  some  eoBtB  for  taking  up  goods :  and  the  court 
refused  to  set  aside  a  verdict  entered  for  the  plaintiff  on  this  finding.  In 
the  course  of  the  specification,  the  patentee  said :  ^^  I  construct  the  stove  or 
^Q^Mf'-y  ^drying-house  in  a  manner  nearly  similar  to  that  at  present  in 

^  use ;  and  I  arrange  the  rails  or  staves  (over  which  the  cloth  or 
fabric  is  intended  to  be  hung  or  suspended)  near  to  the  upper  part  of 
the  stove  or  drying-house  :*'  and  Tindal,  0.  J.,  in  delivering  the  judg- 
ment of  the  court,  said, — "  We  think,  upon  the  fair  construction  of  the 
specification,  the  patentee  does  not  claim  as  part  of  his  invention  either 
the  rails  or  staves  over  which  the  calicoes  and  other  cloths  are  to  be 
hung,  or  the  placing  them  at  the  upper  part  of  the  building.  The  use 
of  rails  or  staves  for  this  purpose  was  proved  to  have  been  so  general 
before  the  granting  of  this  patent,  that  it  would  be  almost  impossible 
i  priori  to  suppose  that  the  patentee  intended  to  claim  what  he  could 
not  but  know  would  have  avoided  his  patent ;  and  the  express  state- 
ment he  makes,  <that  he  constructs  the  stove  or  drying-house  in  a 
manner  nearly  similar  to  those  which  are  at  present  in  use,  and  that  he 
arranges  the  rails  or  staves  on  which  the  cloth  or  fabric  is  intended  to 
be  hung  or  suspended,  near  to  the  upper  part  of  the  said  stove  or  dry- 
ing-house,' shows  clearly  that  he  is  speaking  of  those  rails  or  staves  as 
of  things  then  known  and  in  common  use ;  for,  he  begins  with  describ- 
ing the  drying-house  as  nearly  Btmilar  to  those  in  common  use :  he 
gives  no  dimensions  of  the  rails  or  staves,  no  exact  position  of  them, 
nor  any  particular  description  by  reference,  as  he  invariably  does  when 
he  comes  to  that  part  of  the  machinery  which  is  peculiarly  his  own 
invention."  In  Newton  v.  The  Grand  Junction  Railway  Company,  5 
Exch.  881,  884,t  Pollock,  C.  B.,  says :  "  I  think  the  jury  were  cor- 
rectly told  that  they  were  to  consider  whether  the  invention  was  new 
as  a  whole, — not  whether  it  was  new  as  to  every  part;  because,  in 
modern  times,  that  is  a  novelty  very  rarely  met  with :  the  more  general 
subject  of  a  patent  now  is,  some  new  combination  or  new  application." 
And  Alderson,  B.,  said :  <<  In  considering  whether  the  invetition  is  new, 
*M(V\  *^^^  proper  mode  is,  to  take  the  specification  altogether,  and 

^  see  whether  the  matter  claimed  as  a  whole  is  new."  That  there 
may  be  a  valid  patent  for  a  new  combination  of  materials  previously  in 
use  for  the  same  purpose,  or  for  a  new  method  of  applying  such  mate* 
rials,  was  held  to  be  clear  law,  by  Lord  Eldon,  in  Hill  v,  Thompson,  3 
Meriv.  622,  629.  [Jkrvis,  C.  J. — The  specification  must  give  reason- 
able information.  Suppose  a  mechanic  or  engineer,  wishing  to  make 
a  turn-table,  looked  at  Harrison's  specification,  would  he  not  be  thereby 
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deterred  from  making  it  with  support-arms  and  friction-rollers  ?]  Any 
workman  of  competent  skill  wonld  see  at  once  that  the  suspension  on 
the  centre  of  the  table  could  not  be  produced  by  the  support-arms.  In 
Harmar  v.  Playne,  11  East,  101,  one  having  obtained  a  patent  for  a 
certain  manufacturing  machine,  of  which  he  duly  enrolled  a  specifica- 
tion, afterwards  obtained  another  patent  for  certain  improvement9  in 
the  said  machine,  in  which  the  grant  of  the  former  patent  was  recited ; 
and  the  letters-patent  contained  the  usual  condition,  that  it  should  be 
void  if  patentee  did  not,  within  one  month,  enrol  a  specification  par- 
ticularly describing  and  ascertaining  the  nature  of  the  said  invention^ 
and  in  what  manner  the  same  was  to  be  performed :  and  it  was  held, 
that  a  specification  containing  a  full  description  of  the  whole  machine 
so  improved,  but  not  distinguishing  the  new  improved  parts  from  the 
old  parts,  or  referring  to  the  former  specification,  otherwise  than  as  the 
second  patent  recited  the  first,  was  a  performance  of  that  condition. 
Lord  EUenborough  there  says:  "The  difficulty  which  presses  most, 
is,  whether  this  mode  of  making  the  specification  be  not  calculated 
to  mislead  a  person  looking  at  it,  and  induce  him  to  suppose  that 
the  term  for  which  the  patent  is  granted  may  extend  to  preclude 
the  imitation  of  other  parts  of  the  machine  than  those  for  which  the 
new  patent  is  granted,  when  he  can  only  tell  by  comparing  it  with 
*some  other  patent,  what  are  the  new  and  what  are  the  old  ri^oAfT 
parts :  and,  if  this  may  be  done  by  reference  to  one,  why  not  by  "■ 
reference  to  many  other  patents,  so  as  to  render  the  investigation  very 
complicated  ?  It  may  not  be  necessary,  indeed,  in  stating  a  specifica- 
tion of  a  patent  for  an  improvement,  to  state  precisely  all  the  former 
known  parts  of  the  machine,  and  then  to  apply  to  those  the  improve- 
ment ;  but,  on  many  occasions,  it  may  be  sufficient  to  refer  generally 
to  them.  As,  in  the  instance  of  a  common  watch ;  it  may  be  sufficient 
for  the  patentee  to  say, — take  a  common  watch,  and  add  or  alter  such 
and  such  parts ;  describing  them.  And,  when  Lord  Mansfield  said,  in 
Liardet  v,  Johnson,  Bull.  N.  P.  76,  that  the  meaning  of  the  specification 
was,  that  others  might  be  taught  to  do  the  thing  for  which  the  patent 
was  granted,  it  must  be  understood,  to  enable  persons  of  reasonably 
competent  skill  in  such  matters  to  make  it :  for,  no  sort  of  specification 
would  probably  enable  a  ploughman,  utterly  ignorant  of  the  whole  art, 
to  make  a  watch."  [Maulb,  J.,  referred  to  Savory  v.  Price,  1 
Webster's  P.  C.  88,  n.,  R.  &  M.  1  (E.  C.  L.  R.  vol.  21).  There,  the 
plaintiff  had  a  patent  «  for  a  method  of  making  a  neutral  salt  or  powder 
possessing  all  the  properties  of  the  medicinal  spring  at  Seidlitz,  under 
the  name  of  Seidlitz  Power."  The  specification  gave  three  distinct 
recipes  for  preparing  the  ingredients,  and  then  directed  two  scruples 
of  each  of  the  three  ingredients  resulting  from  these  recipes,  to  be  dis- 
solved in  half  a  pint  of  water,  in  order  to  produce  the  imitation  of 

8B 
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Seidlitz  water.  It  was  proved,  that,  by  following  the  directions  given 
in  the  specification,  the  result  was  obtained,  and  that  it  was  new  and 
useful.  It  appeared  that  the  three  recipes  were  only  common  processes 
for  preparing  three  well-known  substances,  viz.  Rochelle  salts,  carbonate 
of  soda,  and  tartaric  acid,  which  were  sold  in  shops  before  the  date  of 
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the  patent ;  and  those  three  substances  being  used  as  ^directed, 
constituted  the  patent  <<  Seidlitz  Powder.*'  The  specification  did 
not  give  any  name  to  the  ingredients  resulting  from  the  three  recipes, 
but  gave  those  recipes  without  comment,  as  if  they  were  part  of  the 
method  of  making  the  Seidlitz  Powder.  And  Abbott,  C.  J.,  said:  <<It 
is  the  duty  of  a  patentee  to  specify  the  plainest  and  most  easy  way  of 
producing  that  for  which  the  patent  is  granted,  and  to  make  the  public 
acquainted  with  the  mode  which  he  himself  adopts.  By  reading  this 
specification,  we  are  led  to  suppose  a  laborious  process  necessary  to  the 
production  of  the  ingredients,  when  in  fact  we  might  go  to  any  che- 
mist's shop,  and  buy  the  same  things  ready-made.  The  public  are  mis- 
led by  this  specification,  which  tends  to  make  people  believe  that  an 
elaborate  process  is  essential  to  the  invention :  it  cannot  be  supported." 
So,  here,  the  proper  way  of  specifying  Harrison's  « improved  turn- 
table," would  have  been,  to  take  the  old  turn-table,  and  point  out  spe- 
cifically the  particular  improvements  he  makes  in  it.]  It  is  submitted 
that  the  patentee  sufiBciently  complies  with  the  proviso,  where  his 
invention  consists  in  a  mere  new  combination  or  arrangement  of  known 
parts  of  a  machine,  when  he  describes  the  whole  machine  as  it  is 
described  here.  It  would  be  impossible  otherwise  to  make  it  intel- 
ligible. 

Knowles  and  WehstcTy  in  support  of  the  rule. — This  specification  is 
clearly  insufficient.  It  is  not  denied  that  a  patent  may  be  taken  oat 
for  a  novel  arrangement  of  machinery,  the  whole  of  which  is  old,  pro- 
vided a  new  and  useful  result  be  thereby  produced.  Here,  no  new 
arrangement  of  machinery  is  pointed  out.  All  that  Harrison  in  fact 
does,  is,  to  add  suspending-rods  to  Hancock's  turn-table.  The  jury 
have  expressly  found  that  the  sole  novelty  consisted  of  the  suspending^ 
rods.  Can  it  be  said  that  this  specification  discloses  that  ?  In  BoviU 
*ft4Ql  ^'  ^^^^^9  ^^^'  ^*  ^*  ^^^>  Gibbs,  C.  J.,  laid  it  *down,  that,  if  a 
^  patentee  in  his  specification  had  exceeded  the  limits  of  what  he 
had  invented,  and  of  which  he  was  entitled  to  the  sole  privilege,  though 
in  other  respects  there  might  be  no  objection  to  his  patent,  that  would 
overturn  it,  for,  he  would  not  then  have  registered  (enrolled)  a  specifi- 
cation of  his  invention ;  it  would  be  irregular  in  having  exceeded  the 
limits  of  the  invention.  And  his  lordship  afterwards  said,  that,  if  the 
patentee  had  in  his  specification  asserted  to  himself  a  larger  extent  of 
invention  than  belonged  to  him  ;  if  he  stated  himself  to  have  invented 
that  which  was  well  known  before,  then  the  specification  would  be  bad, 
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because  it  would  affect  to  give  him,  through  the  means  of  the  patent, 
a  larger  privilege  than  could  legally  be  granted  to  him.  In  this  case, 
the  invention  was  stated  to  be,  of  a  machine  or  machines  for  manu- 
facturing lace,  and  the  specification  described  the  whole  machine,  with- 
out pointing  out  any  particular  part  or  parts  of  it  as  the  invention  of 
the  patentee :  and  the  Lord  Chief  Justice  held,  that,  if  a  combination 
of  a  certain  number  of  the  parts  of  the  machine  up  to  a  given  point 
had  existed  before  the  date  of  the  patent,  and  if  the  patentee's  inven- 
tion sprung  from  that  point,  and  added  other  combinations  to  it,  then 
the  specification,  stating  the  whole  machine  as  his  invention,  was  bad. 
That  is  precisely  this  case.  His  lordship  left  it  to  the  jury  to  say 
whether  they  thought  the  patentee  had  in  his  specification  described  an 
invention  to  a  greater  extent  than  the  proof  went  to  establish :  and, 
in  answer  to  an  observation  by  a  juryman,  that,  even  if  the  patentee 
had  claimed  too  much,  inadvertently,  and  not  fraudulently,  yet  he  must 
answer  for  his  inadvertence.  The  jury  found  a  verdict  for  the  defend- 
ant ;  and,  upon  a  motion  for  a  new  trial,  this  court  approved  of  the 
direction  given  to  the  jury,  and  refused  to  grant  even  a  rule  nisi :  2 
Marsh.  811  (E.  C.  L.  B.  vol.  4).  Mr.  Hindmarch,  in  his  treatise  on 
the  law  of  patents,  p.  191,  thus  disposes  of  Harmar  v.  *PIayne :  yn^nf-r^ 
— <«  There  is  one  case,  Harmar  v.  Playne,  in  which  it  was  held  '- 
that  a  specification  was  suflicient,  although  it  could  not  be  ascertained 
what  the  patentee's  improvements  were,  except  by  comparing  the  spe- 
cification with  a  prior  specification  which  had  been  enrolled  by  the  same 
patentee,  and  to  which  he  referred.  The  circumstances  of  that  case 
were  peculiar,  and  the  decision  does  not  break  in  upon  the  principle  of 
any  of  the  cases  which  have  been  cited."  In  Jessop's  case,  cited  in 
Boulton  V.  Bull,  2  H.  Bl.  489,  a  specification  of  an  invention  of  a 
particular  movement  of  a  watch,  was  held  void  because  it  extended  to 
the  whole  watch.  The  main  object  of  the  improvement,  both  in  Han- 
cock's patent,  and  in  Harrison's,  was,  to  get  rid  of  the  friction-rollers 
at  the  outer  edge  of  the  platform  of  the  turn-table.  The  claim  to  the 
suspension-rods  in  Harrison's  specification  was  evidently  an  after- 
thought. 

They  were  proceeding  to  argue  the  second  question, — viz.,  whether 
the  circumstance  of  the  defendants'  having  a  turn-table,  made  after  the 
manner  of  Harrison's,  and  using  it  for  three  or  four  years,  without  any 
actual  proof  that  the  article  had  been  made  to  their  order,  amounted 
to  an  infringement  of  the  patent, — ^referring  to  the  5th  and  6th  section 
of  the  statute  of  monopolies,  21  Jac.  1,  c.  8,  and  to  the  case  of  Chanter 
V.  Dewhurst,  12  M.  k  W.  828, t(a)  when  the  Lord  Chief  Justice  inti- 

(a)  The  caM8  and  authoriUei  upon  this  point,  which  wen  cited  for  the  plaintiffs,  were, — The 
•tatate  of  moDopolies,  21  Jao.  1,  e.  3;  3  Inst  181,  184;  Hindmarch  on  Patents,  pp.  53 — 55; 
Gibson  «.  Brand,  4  M.  A  G.  179,  4  Seott,  N.  R.  844, 1  Webster,  P.  C.  <31 ;  Slaad  v.  Anderaon,  4 
C.  B.  (£.  C.  L.  K.  ToL  56);  CaldweU  v.  Van  VUssengen,  21  Law  J.,  N.  8.,  Ch.  97;  KoroUo  «, 
Badlow,  ante,  p.  177. 
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mated,  that  the  point  was  upon  the  record,  and  that,  as  the  court  were 
prepared  to  hold  the  specification  to  be  had,  it  could  hardlj  be  worth 
while  to  argue  the  matter  farther  here. 
*MM      *Jbbvis,  C.  J. — The  course  which  the  argument  has  taken 

-'  renders  it  unnecessary  for  the  court  to  express  any  opinion  upon 
the  difiScult  question  which  has  been  raised  as  to  the  infringement  of 
the  patent.  As  to  the  other  point  in  the  case,  I  am  clearly  of  opinion 
that  the  rule  should  be  made  absolute.  There  is  no  question  as  to  the 
principle  which  is  to  govern  the  court  in  coming  to  a  decision.  It  is 
admitted,  as  a  general  proposition,  that  a  patentee  must  in  his  specifica- 
tion  correctly  describe  the  nature  of  his  invention,  or  in  such  a  manner 
that  a  person  of  ordinary  understanding  may  on  reading  it  see  what  is 
claimed  as  new,  and  what  is  old :  and  it  is  also  admitted  that  a  patent 
may  be  obtained  for  a  combination  of  known  instruments  or  parts,  pro- 
vided it  is  properly  described.  The  simple  question  then  is,  regard 
being  had  to  these  general  principles,  what  is  the  proper  construction 
of  this  specification.  In  Russell  v.  Cowley,  which  was  cited  for  the 
plaintiff,  although  it  is  true  that  Jones  and  James  had  specified  a  portion 
of  the  same  method  of  making  iron  tubes,  yet,  that  which  was  stated 
in  Whitehouse's  specification  substantially  to  be  the  invention  for  which 
the  patent  was  obtained,  being  the  making  of  iron  tubes  ^ithout  the 
use  of  a  maundril,  by  passing  the  metal  at  a  welding  heat  through  a 
scorpion  or  ring,  the  court,  proceeding  upon  the  well-known  rule,  ascer- 
tained that  to  be  what  in  reality  the  patentee  claimed.  So,  in  Haworth 
V.  Hardcastle,  1  N.  C.  182,  4  M.  &  Scott,  720  (E.  C.  L.  R.  vol.  30), 
the  court  said  it  was  manifest,  on  reading  the  specification,  that,  when 
the  patentee  said  that  he  used  the  ordinary  stove,  slightly  varied,  and 
that  he  suspended  the  rails  and  staves  a  little  above  the  stove,  he  was 
speaking,  not  of  what  he  claimed  as  a  new  invention,  but  of  the  applica- 
tion of  a  known  drying-stove,  and  of  a  known  method  of  suspending 
the  rails  and  staves ;  and  accordingly  they  applied  the  general  rule. 
^Q -on  The  same  may  be  said  as  to  the  case  of  Sellers  v.  ^Dickenson, 

^  where  the  patentee  stated  that  he  applied  his  invention  to  the 
old  lever.  So,  in  Newton  v.  The  Grand  Junction  Railway  Company, 
it  was  objected  that  the  patentee  in  his  specification  appeared  to  claim 
the  application  of  hard  and  soft  metal,  to  prevent  friction :  but  the 
court  held,  that,  though  that  was  used  as  part  of  the  process,  the 
invention  was,  the  fixing  of  the  soft  metal  in  the  interior  of  the  wheel, 
by  the  adhesion  of  the  alloy  and  the  use  of  flanges ;  and  therefore  that 
the  patentee  did  in  truth  sufficiently  specify  what  was  new  and  what 
was  old.  The  same  may  be  said  of  Harmer  v.  Playne,  where  it  was 
held  that  a  person  who  had  obtained  a  patent  for  a  machine,  and 
afterwards  obtained  another  patent  for  improvements  therein,  suffi- 
ciently specified  his  improvements,  by  describing  the  whole  machine 
So  improved,  without  distinguishing  the  new  improved  parts  from  the 
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old,  or  referring  to  the  old  otherwise  than  by  the  recital  of  the  first 
patent  in  the  second, — again  adopting  the  general  principle  I  before 
stated.  It  is  impossible  for  any  one  to  read  this  specification  without 
seeing  that  it  claims  what  one  would  naturally  have  expected  would 
be  claimed.  Harrison  did  not  know  at  the  time  his  specification  was 
drawn  what  had  been  invented  by  Hancock ;  therefore  he  claims  the 
whole  as.  new.  He  takes  out  his  patent  for  «  an  improved  turning-table 
for  railway  purposes."  The  surface-rails  and  catches  are  all  old ;  but 
Harrison,  by  applying  certain  supporting-rods  or  arms  in  a  new  way, 
constructs  what  he  describes  as  c<an  improved  turning-table."  He 
goes  on  in  his  specification  to  announce  the  general  principle  of  his 
invention  to  consist  <<  in  supporting  the  revolving  plate  or  upper  plat- 
form of  the  turning-table,  as  also  its  stays,  braces,  arms,  and  supports, 
on  the  top  of  a  fixed  post,  well  braced  and  resting  on  or  planted  in 
the  ground ;  the  top  of  which  post  forms  a  pivot  for  the  table  to  turn 
*on,  while  support-arms  radiating  from  the  frame- work  (the  r^^ncn 
weight  of  which  is  also  sustained  on  the  post)  moving  round  the  ^  - 
bottom  part  of  the  post  with  friction-rollers,  and  fastened  to  the  outer 
edges  of  the  plate,  stay  the  plate  at  all  sides,  and  keep  it  steady  to 
receive  the  superincumbent  weight  of  carriages  or  whatsoever  is  to  be 
turned  upon  it."  He  then  goes  on  to  describe  how  he  does  it.  He 
does  it  by  taking  the  old  revolving  plate  or  platform,  with  its  rails  and 
catches,  ftc,  and  support  it  on  a  post  the  top  of  which  forms  a  pivot, 
which,  for  aught  that  appears,  may  be  new,  with  support-arms  radiating 
from  a  frame-work  moving  round  the  bottom  of  the  post  with  friction- 
rollers,  and  fastened  to  the  outer  edges  of  the  plate ;  each  of  these 
being  described  as  new,  or,  at  least,  not  being  stated  to  be  old.  The 
jury  found  that  the  post,  the  arms,  and  everything  except  the  sus- 
pending-rods,  was  old.  In  order  to  make  his  specification  good,  either 
for  an  improvement  of  an  old  machine,  or  for  a  new  combination, 
Harrison  should  have  said, — «« My  principle  is,  to  suspend  the  revolving 
plate  or  platform  on  a  post,  with  braces,  arms,  and  supports,"  and  then, 
going  through  Hancock's  patent,  and  describing  all  that  as  old,  he 
should  have  gone  on  to  say, — « to  this  I  add  suspending-rods,  for  the 
purpose  of  bringing  the  bearing  on  to  the  centre  of  the  table."  No  one 
can  read  this  specification  without  seeing  that  this  is  in  truth  the 
meaning  of  it,  and  that  the  patentee  supposes  the  arms  to  be  new  as 
well  as  the  suspending-rods, — ^in  short,  that  all  is  new  except  the 
table,  the  rails,  and  the  catches,  which  by  means  of  the  suspending- 
rods  he  converts  into  a  new  and  improved  suspended  turn-table.  That 
being  so,  he  clearly  does  not  in  my  opinion  comply  with  the  rule 
which  requires  the  patentee  distinctly  to  state  what  is  new  and  what 
is  old.  In  my  judgment,  therefore,  the  specification  is  insufficient, 
and  the  rule  to  enter  a  verdict  for  the  defendants  must  be  made 
absolute* 
voL^xn.— 72  8b  2 
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*R^±1  *Maule,  J. — I  am  of  the  same  opinion.  The  construction 
^  of  this  specification  does  not,  I  think,  present  any  very  great 
difficulty.  Reading  it  with  the  mere  desire  to  know  what  it  is  the 
person  who  drew  it  meant,  it  seems  clear  to  my  mind  that  he  meant  to 
claim  an  improvement  in  turn-tahles,  in  those  parts  which  lie  below  the 
surface  or  platform,  and  which  afford  support  to  the  table,  and  dis- 
tribute the  weight  it  has  to  bear.  All  those  parts  are  described 
together,  without  making  any  distinction  between  the  one  and  the 
other :  all  are  described  indiscriminately  as  comprising  his  invention. 
There  is  nothing  said  about  one  of  these  parts,  as  putting  it  on  a  dif- 
ferent footing  from  any  other  part :  what,  therefore,  is  impliedly  said 
about  one  part,  is  said  about  every  other  part.  If  it  is  impliedly  said 
in  the  specification  that  the  suspending-rods  are  new  and  an  improve- 
ment on  the  old  turning-table,  the  same  implication  arises  as  to  every 
other  part.  The  true  meaning  of  the  specification  is,  that  there  is  as 
much  novelty  in  one  part  as  in  another.  That  is  quite  consistent  with 
the  hypothesis  of  the  plaintiflF's  counsel, — that  Harrison  never  heard  of 
Hancock's  patent.  No  doubt,  Harrison  drew  his  specification  without 
reference  to  Hancock's  patent,  and  bon&  fide  believing  that  the  whole 
of  what  he  was  describing  was  his  own  invention.  Without  looking 
out  of  the  specification,  it  appears  to  me  to  be  manifest  that  the 
patentee  claims  as  his  invention  the  whole  of  what  he  is  describing. 
And  upon  the  evidence,  and  the  finding  of  the  jury  thereon,  it  is  equally 
plain  that  the  whole  was  not  his  invention.  The  plaintiff  now  says  that 
Harrison's  invention  consisted  of  an  improvement  of  Hancock's,  by 
applying  the  suspending-rods  to  the  table,  so  as  to  throw  all  the  weight 
on  the  post :  and  that,  he  says,  is  properly  described  in  the  specifica- 
tion. I  think  it  is  not.  It  is  extremely  improbable  that  it  should  have 
n^af'f'-y  been.  The  patentee  has,  in  truth,  described  one  thing  in  his 
■■  *specification,  and  has  invented  another  thing.  By  the  arrange- 
ment of  the  parties,  we  are  relieved  from  giving,  any  opinion  upon  the 
other  point,  viz.  the  question  of  infringement,  though  I  must  confess 
I,  individually,  do  not  entertain  the  slightest  doubt  upon  it. 

Williams,  J. — I  am  entirely  of  the  same  opinion,  and  for  the  reasons 
already  expressed  b/my  Lord  and  my  Brother  Maule.  I  will  only  add, 
that,  in  coming  to  this  conclusion,  we  are  not  acting  upon  any  new  doc- 
trine, but  are  only  applying  the  well-known  and  established  rule  of  law 
to  the  construction  of  the  specification  before  us. 

Talfourd,  J. — I  am  of  the  same  opinion  upon  the  only  point  which 
the  court  is  called  upon  to  decide,  and  about  which,  I  believe,  there  has 
not  during  the  whole  course  of  the  argument  existed  any  real  doubt  in 
the  mind  of  any  one  of  us. 

A  discussion  then  arose  as  to  the  particular  issue  on  which  the  verdict 
was  to  be  entered  for  the  defendants, — their  counsel  insisting  tha(  they 
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were  entitled  to  have  it  entered  on  the  issue  joined  on  the  plea  of  want 
of  novelty,  as  well  as  on  that  joined  on  the  plea  of  the  want  of  a  spe- 
cification :  but  ultimately  the  court  directed  that  the  rule  should  be 
absolute  to  enter  a  verdict  for  the  defendants  on  the  fourth  issue  only. 

Rule  accordingly. 


END  OF  MICHAELMAS  TERM. 


INDEX 


THE  PRINCIPAL  MATTERS. 


ACGOBD  AND  SATISFACTION. 
By  Stranger, 
In  ainimpflit  for  work  mud  Uboar,  the  defend- 
«it«  pleaded, — that  the  money  mentioned  in 
the  decUration  aoorued  due  to  the  plaintiff 
under  an  agreement  for  the  bnildlng  of  a 
ehnrch ;  that,  the  plainUff  having  snepended 
the  work,  another  agreement  was  entered 
into  between  him  and  one  A.,  under  whioh 
the  plaintiff,  in  eonsideration  of  eertain  stipn- 
lated  payments,  undertook  to  complete  the 
work,  and  to  rely  for  the  residue  of  the  eon- 
traet  prioe  upon  certain  subscriptions  which 
were  to  be  raised :  and  that  A.  duly  made, 
and  the  pliUntiff  reoeired,  the  payments  stipu- 
lated for  by  the  second  agreement^  in  satis- 
footaon  and  discharge  of  the  original  agree- 
ment between  the  plaintiff  and  the  defendants, 
and  of  the  performance  thereof  by  the  latter : 
— Held,  that  the  plea  was  bad  in  substanocy 
inasmuch  as  it  did  not  show  that  the  agree- 
ment made  by  A.,  and  the  payments  under  it» 
were  intended  to  be  made  for  the  benefit  of 
the  defendants,  and  that  they  adopted  A«'s 
acts.    Jawu9  t.  /«aaef,  791 

ACCOUNT. 

1.  A.  and  B.,  tenants  in  common  In  fee,  piade 
a  joint  demise  of  land  to  C,  with  a  general 
reddendum,  not  saying  to  whom  the  rent  was 
payable.  A.  died  on  the  16th  of  Maroh,  1848, 
and  B.  receired  the  half-yeaz^s  rent  due  at 
the  foUowing  Lady-Day,  less  12t.  M,,  which 
be  deducted  as  the  share  of  A.'s  heir,  for  the 
period  between  A.'s  death  and  the  time  the 
half-year's  rent  became  due:^Held,  that, 


although  the  words  of  the  demise  were  Joint, 
the  rcTersions  were  sereral,  and  the  rent  fol- 
lowed the  rcTcrsions ;  and,  consequently,  that 
the  heir  of  A.  was  entitled  to  the  moiety  of 
the  half-year's  rent  accruing  at  Lady-Day, 
1848,  and  might  maintain  an  action  of  ae- 
oonnt  against  B.,  as  bailiff,  upon  the  statute 
4  Anne,  c.  16,  s.  27,  for  receiving  [more  than 
his  Just  share.  Held,  also,  on  motion  in  arrest 
of  Judgment^  that  the  dechiration  was  good 
without  an  averment  that  a  reasonable  ti«ie 
had  elapsed  between  the  request  to  account 
and  the  commencement  of  the  actiom  Beer 
V.  Beer,  60 

2.  Assignment  of  auditors.    Id,  82 

ACCOUNT  STATBD. 
Evidence  of, 
A  promissory  note  was  given  by  the  defendant 
to  the  plalntiffii  in  1840,  payable,  live  years 
after  date,  for  value  received :— Held,  thnt  it 
was  evidence  of  an  account  stated,  against 
which  the  statute  of  limitations  did  not  com- 
mence running  until  the  maturity  of  the  note. 
Fryer  v.  Boe,  487 

ACT  OF  BANEBUPTCT. 
See  Bamkbupt,  XL 

AFFIDAVIT. 

The  defendant  was  described  In  the  writ  M 
«  H.  W.  Bauerman,"  and  entered  an  appear- 
ance as  "Henry  William  Bauerman,  sued 
as  H.  W.  Baueman :"  upon  a  eollatenl  mo- 
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AFFIDAVIT. 


BANKRUPT. 


tion,hi8  affidavit  WM  intitaled  "HtUaty  John 
Bauerman  (his  tnie  name),  tued  a>  Henrj 
William  Bauerman  .'"—Held,  iiregolar.  JBald- 
in»  T.  Bauerman,  152 

H.  Detcription  of  Deponent, 
In  an  affidavit  verifying  the  notes  of  the  jndge 
of  an  inferior  conrty  the  deponent  deseribed 
himself  as  **  Thomas  Sanger,  clerk  to  Bdward 
James,  Esq.,  barrister-at-law,  and  assessor 
of  the  Court  of  Passage  of  the  borongh  of 
Liverpool,"  withont  giving  his  plaee  of  resi- 
dence:— Held,  insufficient  Winek  v.  Wil- 
lianu,  4ie 

IIL  OnMotione. 

1.  For  Judgment  a»  in  Oaee  of  a  iVbfMtitt] — 
Upon  a  motion  for  jndgment  as  in  ease  of  a 
nonsuit,  it  is  enough  if  the  affidavit  shows  a 
default,  without  going  on  to  negative  that 
the  plaintiff  has  einee  proceeded  to  trial: 
that  fact  should  come  from  the  other  side. 
Blackman  v.  Aeplin,  453 

3.  To  $et  aeide  Proeeedinge.'] — Upon  a  motion 
to  set  aside  a  step  in  a  cause,  on  the  ground 
that  a  term's  notice  of  proceeding  was  ne- 
cessary,— the  affidavits  must  distinctly  allege 
that  a  term's  notice  has  not  been  given :  it 
is  not  enough  to  state  '*  that  no  step  or  pro- 
eeeding  in  the  cause"  has  been  taken.  Mineki- 
ner  v.  Martin,  455 

3.  Under  3  &  4  IT.  4,  c.  74, ».  91.]— An  affidavit 
to  found  a  motion  under  the  8  A  4  W.  4,  c 
74,  s.  91,  must  describe  the  deponent  as  "  wife 
of,"  Ac,  even  though  It  disclose  circumstances 
■hoiHng  a  weU-grounded  belief  that  the  hus- 
band is  dead.   Bx  parte  Lydia  Sparrow,  834 

IV.  StaUAjMatit. 
The  court  refiised  to  grant  a  distringas  to  com- 
pel the  defendant's  appearance,  upon  an  affi- 
davit four  days  old.    Drinkwater  v.  Mille, 

452 

AOREEMBNT. 

I.  Coneimetion  f^f,^See  Laitdlord  akd  Tbv- 
▲n,  I.  1. 

XL  Stamp  oUf^See  Btmxp. 


ALLOTTEE. 
See  Railway  Compaht^  VI. 

APPORTIONMBirr. 

4  W.  4,  c.  22. 

The  statute  of  apportionment,  4  W.  4,  e.  22, 

does  not  apply  as  between  the  personal  n- 

preaentative  and  the  heir  of  a  tenant  in  fee. 

'     B€er  T.  Beer,  60 

ARRANGEMENT. 
Deed  of^-^See  Bamkbdpt,  I, 


ASSESSOR. 
Of  Borongk  Court,'-'See  MimciPAL 


ASSIGNMENT. 
i:  Framdmlent,— See  BAXExan,  IL 
n.  By  Felon,— See  Fblov  Coitict. 

ATTESTING  WITNESS. 
See  Stamp,  L 

ATTORNEY. 
BiU  of  Ooete. 
Name  of  Oauae  and  Court]— A.,  an  atlonury 
in  London,  enclosed  »  writ  of  summons,  aa4 
subsequently  a  notice  of  declaration  and  par- 
ticulars, to  B.,  an  attorney  in  the  eountiy,  for 
service.  B.,  by  letter,  apprised  A.  of  tbo 
service,  annexing  the  account  of  his  eharges. 
The  name  of  the  cause  was  mentioned  in  th« 
letters,  but  not  the  court  in  which  the  boa- 
ness  was  done :— Aeld,  that  the  bill  gava  A. 
sufficient  information,  and  that  the  statute  6 
A  7  Viet  e.  73,  a.  37,  was  complied  with. 
C^teene  v.  Graham,  Z9S 

AWARD. 

Under  Loeal  Sncloeure  Act, — jS^  EllCLOsraB 

Act. 

BAILIFF. 

See  AccocTHT. 
SHB&xpr. 

BAILMENT. 
See  Deed,  II. 

BANKRUPT. 

I.  Deed  ^f  Arranffement  under  12  ^  13  Viet,  «. 
106, «.  224. 

A  deed  of  arrangement  between  an  insolvent 
trader  and  his  creditors,  under  the  224th  see- 
tien  of  the  12  ib  13  Viet  e.  100,  is  not  bind- 
ing upon  those  creditors  who  have  not  exe- 
cuted it,  unless  it  provides  for  the  entire  tfu- 
trifmtian  of  the  trader's  estate  and  effeets 
amongst  his  creditors,  as  in  bankmptey. 
Fieher  v.  Bell,  303 

n.  Fraudulent  Conveyance. 

A  trader,  in  consideration  of  a  past  debt  of  2401., 
and  n  present  advance  of  2002.,  conveyed  by 
deed  substantially  the  whole  of  his  property, 
giving  the  transferee  a  right  to  seiso  and  take 
all  future  aequired  property,  even  thongh  it 
should  be  pirehased  with  the  money  whiak 
waa  alleged  to  be  the  consideration  for  tbe 
transfer  :~Held,  that,  inasmuch  as  the  trader 
got  no  equivalent  for  any  part  of  the  steek 
tnnsferred,  and  such  transfer  neoessarily  de* 


BANKBUPT. 


CASB. 
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f6«Ud  aad  delajed  hit  eraditon,  Ihoogh  with- 
oat  fhrad  in  faot>  it  oonstitated  ad  act  of 
Uakniptey  within  the  statate  13  A  13  Viet, 
e.  106,  s.  67.     Graham  r.  Chapman,  85 

BARON  AKD  FBMB. 

&•  Ho»SAHP  AMD  WiVB. 

BETTING. 
See  QAxntQ, 

BILL  OF  EXCHANOB. 

L  Preewmption  ae  to  Time  of  A€eeptance,-^Se« 
Ikpamt. 

XL  Plea  of  Payment  hy  DraweTf — See  PUEAD- 
IKO,  IL  3. 

IIL   Payment  of  Freight  hy,—See  Ship  AVD 
Shipping,  U. 

IV.  Plea  of  Want  of  Coneideration. 
A  plea  of  want  of  consideration,  in  an  action  on 
a  bill  of  exchange,  must,  besidei  showing  the 
eircnmstanoesy  distinctly  allege  that  there  was 
no  other  consideration  than  that  mentioned. 
Boden  T.  Wright,  445 

V.  lUegalUy  of  Consideration, 
Oaminy,}—A.  and  B.  Jointly  made  bets  with 
third  persons  on  a  horse-race.  B.  receiTcd 
the  money,  and  gare  A.  a  bill  accepted  by 
C.  (who  was  no  party  to  the  betting)  for  his 
share : — Held,  that  A.  was  not  precluded  by 
the  8  A  9  Vict  c  109,  s.  18,  from  suing  G. 
upon  the  bilL    Johneon  r.  Laneley,  486 

VI.  Evidence  of  Aeeomnt  Stated, 
A  promissory  note  was  given  by  the  defendant 
to  the  plaintiffs  in  1840,  payable,  fiye  years 
after  date,  for  Talne  receired :— Held,  that  it 
was  eTidenee  of  an  account  stated,  against 
which  the  statute  of  limitations  did  not  eom- 
aenee  mnniag  nntU  the  maturity  of  the  note. 
Fryorr.Boe,  487 

BILL  OF  LADING. 
See  CHAHnn-PARTT. 

BOOK. 
See  CoPTRioBT. 

BOROUGH  COURT, 
ilseesser  of, See  Municipal  Cobpobatioh. 

BROKER. 

Payment  of  Freight  hy,—See  Ship  Ahd  Ship- 
pmo,  11. 

CASB. 

I.  For  Nogliyemoe, 

1.    /n  Driving  a   Carf.]'In  an  action  in  a 


eooBty  court,  for  negligently  driTing  a  horse 
and  cart,  the  plaintiff'  having  simply  proved 
the  fact  of  a  ooUision,  under  eircnmstanees 
which  might  or  might  not  amount  to  negli- 
gence,— ^the  defendant  proved  that  the  aeei- 
dent  arose  from  the  horse  suddenly  beginning 
to  kick,  whereby  the  shafts  of  the  cart  were 
broken,  «nd  the  drivor  thrown  out,  when  the 
horse  started  off,  and  ran  against  and  ii^ured 
the  plaintiff^'s  horse.  The  Judge  of  the  county 
court,  upon  this  evidence,  ordered  a  verdict 
for  the  plaintiff; — **  being  of  opinion  that  the 
breaking  of  the  shafts,  even  under  the  cir- 
cumstances stated  by  the  defendant's  wit- 
nesses, showed  a  defect  in  the  cart,  which 
raised  a  presumption  of  negligence  in  the 
owner."  An  appeal  against  his  decision  was 
dismissed  with  costs.  Templeman,  App., 
Haydon,  Resp.  507 

2.  Navigating  a  ShipJ] — By  an  act  for  improv- 
ing and  maintaining  a  harbour,  the  commis- 
sioners were  empowered  to  build  or  provide 
steam-tugs  for  towing  vessels  into  or  out  of 
the  harbour,  and  to  receive  for  the  use  of 
such  vessels  such  reasonable  compensation  aa 
they  should  fix.  The  commissioners  entered 
into  an  arrangement  with  the  proprietors  of 
certain  steam-vessels  to  perform  this  duty  for 
them  at  certain  specified  rates  of  chsrge ;  the 
commissioners  paying  them  in  addition  a  cer- 
tain sum  annually,  and  the  vessels  being 
placed  under  the  direction  and  control  «f  the 
harbour-master.  A  vessel  having  sustained 
damage  in  consequence  of  the  negligence 
and  want  of  skill  of  the  master  and  crew  of 
the  tug,  whilst  being  towed  into  the  harbour, 
the  owner  brought  an  action  in  the  county 
court  against  the  harbour  commissioners,  and, 
under  the  direction  of  the  Judge,  recovered 
a  verdict:— The  court,  on  appeal,  set  asida 
the  verdict, — ^holding  that  the  decision  of 
the  judge  could  not,  upon  any  inference 
which  could  legitimately  be  drawn  from  the 
facts  before  him,  be  correct  in  point  of  law. 
Cnthherteon,  App.,  Pareona,  Resp.  304 

3.  Againet  /Vrrymeii.}— Tbe  lessees  of  a  fen7 
provided  steamboats  for  the  conveyance  of 
passengers,  goods,  and  cattle  from  A.  to  B., 
and  also  slips  for  landing  and  embarking, 
which  were  (generally)  sufficient  for  the  pur- 
pose :~Held,  that  they  were  liable  for  aa 
injury  sustained  by  the  horse  of  a  passenger, 
in  consequence  of  the  side-rail  of  the  land- 
ing-slip (of  the  dangerous  state  of  which 
they  had  been  forewarned)  giving  way,  al- 
though the  horse  was  at  the  time  under  the 
control  and  management  of  its  owner.  WiU 
loughbyt  App.,  Horridge,  Resp.,  743 

IL  For  FaUe  Imprieonvunt, 

The  2  A  3  Vict  c.  47,  s.  54,  imposes  a  penalty 
not  exeeeding  40«.  for,  amongst  other  things, 
"furious  driving"  in  a  thoroughfare;  and  s. 
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CASE. 


CONTRACT. 


63  empowers  soy  oonstoble  of  the  metropo- 
litan police  dUtrict  to  take  into  castody,  with- 
out warranti  any  person  who,  ufithi*  view  of 
§uek  eonrtabUf  shall  offend  in  any  manner 
against  the  act  In  an  action  in  a  oonnty 
oonrt  against  constables  for  a  tort  in  taking 
the  plaintiff  into  cnstody  on  a  false  and  nn- 
fonnded  charge  of  forioasly  driring  a  horse 
and  gig,  to  the  danger  of  the  passengers  in  a 
public  highway, — the  plaintiff,  in  stating  his 
case,  admitted  that  he  had  been  taken  before 
two  justices,  eonricted,  and  fined  20f.,  and  that 
he  had  paid  the  penalty,  and  had  not  taken 
any  steps  to  impeach  the  validity  of  the  con- 
Tiotion.  The  Judge  thereupon  asked  the  de- 
fendants if  they  could  prore  the  oonriction ; 
and  they  accordingly  put  in  an  examined 
copy,  which  stated  the  offence,  but  did  not 
allege  that  it  was  committed  *'  within  riew 
of  the  constables."  The  Judge,  being  of 
opinion,  that,  "  under  the  circumstances,  the 
oonriction  was  an  answer  to  the  plaintiff's 
claim  for  damages,"  directed  the  Jury  to  find 
for  the  defendants: — ^Held,  a  mis-direction. 
Jutiee,  App.,  Oo9ling,  Resp.  39 

III.    Agaitut   a    Sheriff  for   ExtortUm^^Se* 

8BKBIFP. 


CHARTER-PARTY. 
Cbttsfrucf ton  o/,  JAen  for  Freight, 

By  a  charter-party,  it  was  stipulated-  that  the 
ship  should  proceed  to  Penang,  and  there 
load  a  full  and  complete  cargo  of  legal  mer- 
chandise from  the  charterers'  factors,  and 
proceed  therewith  to  London,  and  there  de- 
liver the  same  on  being  paid  freight  "a 
lump  sum  of  2800{.,  in  f^U  of  all  charges." 
At  the  end  of  the  charter-party  was  the  fol- 
lowing clause, — **  The  captain  to  tign  hills  of 
lading  at  any  rate  of  freight,  without  preju- 
dice to  thie  charter.  In  the  event  of  a  less 
freight,  the  bills  of  lading  of  part  of  the  cargo 
to  be  filled  up  for  loss,  if  any."  Under  this 
charter-party,  the  charterers  shipped  at  Pe- 
nang goods  of  their  own,  for  which  the  cap- 
tain signed  bills  of  lading  at  a  certain  speci- 
fied rate  of  freight  The  goods  so  shipped 
were  consigned  for  sale  to  the  plaintiffs,  the 
oorrespondents  of  the  charterers  in  London, 
who  were  under  a  general  engagement  to 
honour  bills  drawn  upon  them  by  the  charter- 
en,  upon  the  faith  of  consignments  to  be 
made  to  meet  them,  and  who  were  largely  in 
advance  at  the  time  of  the  shipment  in  ques- 
tion : — Held,  that  the  owners  had  a  lien  upon 
the  goods  for  the  entire  lump  freight  Oled- 
ekmee  v.  Allen,  202 

COMHITHBNT. 
Warrant  of,^See  Covhtt  Covbt,  II. 


COMMON  LAW  PROCEDURB  ACT. 
Order  under  t.  17. 

1.  An  order  that  the  plaintiff  be  at  liberty  to 
proceed  upon  a  quasi  service  of  the  writ  of 
summons,  under  the  15  A  16  Vict  c.  76,  s. 
17,  which  is  given  in  lieu  of  the  old  proceed- 
ing by  distringas  to  compel  appearance, — ^is 
absolute  in  the  first  instance,  except  under 
special  circumstances.  Barringer  v.  Hand- 
leg,  720 

2.  Whether  the  51st  section  of  the  15  A  16 
Vict  c.  76,  is  retrospective, — gumret  Jamee 
V.  leaaee,  794 

3.  A  writ  of  summons  issued  under  the  uni- 
formity of  process  act,  expired  before  the 
24th  of  October,  1862,  when  the  oommon 
law  procedure  act,  15  A  16  Vict  o.  76,  came 
into  operation : — Held,  that  an  alias  to  save 
the  statute  of  limitaUons,  must  issue  pur- 
suant to  the  former  act     Oapp  v.  Bobineon, 
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COMPANY. 
See  Railway  Coicpavt. 


CONSIDERATION. 
WantoflUegalitgof—See  Bill  of  ExcBAir«By 
IV., 

C0N8IST0RIAL  COURT. 
See  pROHiBmoir. 

CONTRACT. 
I.  Conetruction  of, 
1.  A  contract  under  seal  recited  that  the  de- 
fendants, a  railway  company,  were  "  desirous 
of  being  supplied  with  350,000  sleepers  of 
Dantftic  or  Memel  timber."  This  contract 
was  based  upon  a  specification,  prepared  by 
the  company,  in  which  it  was  stated,  that, 
**  the  number  of  sleepers  requi*lid  under  this 
specification  is,  350,000 ;  one-half  will  ketoe 
to  be  delivered  in  1847,  and  the  remainder  by 
Midsummer,  1848;"  that  "the  deliveries  are 
to  be  made  either  by  stacking  the  sleepara 
upon  a  wharf,  or  properly  loading  them  into 
a  boat  or  barge  or  other  vessel,  ae  mag  he 
directed  bg  the  reeident  engineer;"  and  that 
the  payments  were  to  be  made  upon  the  en- 
gineer certifying  the  due  delivery  of  eaoh 
oargo. 

By  the  contract,  the  plaintiffs  covenanted  to 
supply  the  company  with  350,000  sleepers 
of  the  quality  and  description  mentioned, 
and  to  deliver  them  within  the  times  men- 
tioned in  the  specification,  "as  and  when, 
and  in  such  quantities,  and  in  such  manner, 
as  the  engineer  of  the  company  should.  ^7 
order  or  requisition  in  writing,  from  time  to 


CONTRACT. 


COSTS. 
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time,  withio  tbe  period  limited  by  the  ipedfl- 
cation,  direct  or  require."  The  engineer  waa 
to  be  at  liberty,  at  any  time  before  the  com- 
plete exeoation  of  the  contract  "  by  the  de- 
lirery  of  the  whole  number  of  350,000  aleep. 
en,"  to  alter  their  siae,  form,  or  conrtmetion, 
or  to  vary  the  timee  of  deUreiy  "  of  any  of 
the  laid  ileepert  which  should  not  then  have 
been  delivered."  And  the  defendants,  in 
consideration  of  the  premises,  covenanted  to 
pay  to  the  plaintiffs, ''  for  or  in  respect  of  the 
said  sleepers  hereinbefore  contracted  to  be 
supplied,"  a  certain  price,  upon  their  engineer 
certifying  the  due  delivery  of  each  cargo. 
And  it  was  further  agreed  that  20002.  of  the 
price  should  be  retained  by  tbe  company  until 
two  months  after  their  engineer  should  have 
certified  that '<  the  whole  of  the  said  850,000 
sleepers  hereinbefore  agreed  to  be  supplied 
by  the  said  contractors,  shall  have  been  sup. 
plied;"— 

Held,  by  the  Bzeheqner  Chamber,— affirm- 
ing the  judgmentof  tbe  court  below, — ^that  this 
was  a  positive  contract  by  the  plaintiffs  to 
supply,  and  by  the  defendants  to  take  and  to 
pay  for,  the  whole  number  of  350,000  sleepers; 
and  that  the  plaintiffs  were  entitled  to  notice 
of  the  times  when  the  sleepers  would  be  re- 
quired. The  Ortat  Northern  Railvoay  Oom- 
pantf  V.  ffarritoHf  676 

2.  The  third  plea  traversed  an  averment  in  the 
declaration  that  the  defendants  had  notice 
that  the  pl&intifis  were  ready  and  willing  to 
supply  the  sleepers,  and  alleged  that  the  de- 
fendants had  no  notice  of  any  sleepers  being 
ready  for  them  at  the  port  of  delivery : — Held, 
that  the  allegation  of  readiness  and  willing- 
BOSS  was  unnecessary,  for,  that  the  plaintiffs 
were  not  bound  to  deliver  until  they  received 
the  orders  or  directions  of  the  company's 
engineer;  and,  consequently,  that, — the  jury 
having  found  that  issue  for  the  defendants, 
''^he  plaintifi  were  entitled  to  Judgment 
son  obslnnta  verdicto  thereon.  Id, 

IIL  On  behalf  of  Joint-Stock  Compamy. 
A  eontract  entered  into  "on  behalf  of"  a  Joint- 
stock  company,  within  the  7  A  8  Viet.  e.  110, 
•.  44,  means,  a  contract  by  which  the  com- 
pany  contracts  to  do  something:  and  that 
section  does  not  prevent  the  company  from 
«nforcing  against  third  parties  a  contract 
which  is  unilateral  only,  and  which  (though 
they  are  expressed  to  be  parties  to  it)  has  not 
been  executed  by  the  company.  The  BritUk 
Empire  Mvtmal  Lf/e-AMuranee  Cfompany  v. 
Browne,  723 

CONVETAKCB. 

By  a  Married   Woman, — See  HuSBAim  Am> 

WlFB. 


COPYRIGHT. 
Infringement  of. 
By  the  2d  section  of  the  copyright  act»  6  A  6 
Vict  c.  45,  "copyright,"  is  defined  to  be 
"  the  sole  and  exclusive  liberty  of  printing 
or  otherwiee  muUiplgiug  copies"  of  any  book, 
Ac. :  subsequent  sections  regulate  the  dura- 
tion of  copyright;  and  s.  25  enacts  that  "it 
shall  be  deemed  personal  property,  transmis- 
sible by  bequest,  and,  in  case  of  intestacy, 
be  subject  to  the  law  of  distribution." 

The  15th  section  enacts,  "  that,  if  any  per- 
son shall,  in  any  part  of  the  British  dominions, 
print,  or  cause  to  be  printed,  either  for  sale 
or  exportation,  any  book  in  which  there  shall 
be  subsisting  copyright,  without  the  consent 
in  writing  of  the  proprietor  thereof,  or  shall 
impart  /or  sols  or  hire  any  such  book  so  hav- 
ing been  wnlaw/tUlg  printed,  from  parts  be- 
yond the  sea,  or,  knowing  such  book  to  have 
been  so  unlawftilly  printed  or  imported,  shall 
•eU,  publieh,  or  expoee  to  eale  or  hire,  or  oanse, 
Ac,  or  shall  have  in  hie  poeeeeeion  for  eale 
or  hire,  any  such  book  so  unlawfully  printed 
or  imported,  without  such  consent  as  afore- 
said, shall  be  liable  to  a  speoial  action  on 
the  case  at  the  suit  of  the  proprietor  of  such 
copyright:" — 

Held,  that  a  publication  of  a  pieoe  of  music^ 
not  for  sale  or  hire,  but  by  the  gratuitous  dis- 
tributioB  of  lithographed  copies  amongst  tbe 
members  of  a  musioal  society,  was  a  publica- 
tion for  which  the  defendant  was  liable,— as 
for  an  invasion  of  the  property  of  the  pro- 
prietor therein, — ^Independently  of  the  15th 
section  of  the  statute.  Novello  v.  SueUow,  177 

GORPORATIOK. 
See  Municipal  CoBPOBAnov. 

COSTS. 
L  Delivery  of  BUL 
A,,  an  attorney  in  London,  encloeed  a  writ  of 
iummons,  and  subsequently  a  notice  of  decla- 
ration and  particulars,  to  B.,  an  attorney  in 
the  country,  for  service.  B.,  by  letter,  ap- 
prised A.  of  the  service,  annexing  the  account 
of  his  charges.  The  name  of  the  cause  was 
mentioned  in  the  letters,  but  not  the  court  in 
which  the  business  was  done: — Held,  that 
the  bill  gave  A.  sufficient  information,  and 
that  the  statute  6  A  7  Vict,  c  73,  s.  87,  wss 
complied  with.     Coeene  v.  Cfrakam,  308 

IL  Taxation  of. 
1.  Co$U  in  the  CameeJ] — In  an  action  by  a 
carrier  against  a  railway  company,  to  recover 
back  excessive  and  unequal  charges  made 
upon  him  for  the  conveyance  of  his  goods,  a 
verdict  was  entered  for  the  plaintiff,  for 
10,000(.,  subject  to  a  special  case  to  be  settled 
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COSTS. 


by  »  banister,  who,  in  th«  evtnt  of  th0  court 
deciding  in  favour  of  the  plaintiff,  was  by  the 
order  of  referenee  empowered  to  direct  for 
what  amount  the  rerdict  shoold  be  entered, 
and  to  whom  the  onose  and  all  matters  in 
difference  between  the  parties  were  referred, 
subject  to  the  special  case, — the  costs  **  of  the 
action"  to  abide  the  erent  of  the  award,  and 
the  .costs  "of  and  Incident  to  the  reference 
and  award"  to  be  in  the  discretion  of  the 
arbitrator.  The  special  case,  as  settled  by 
the  referee,  divided  the  plaintiff's  claim  into 
six  several  heads;  and,  the  oonrt  having 
decided  in  the  plaintiff's  favoor  npon  four  of 
them,  and  for  the  defendants  on  the  rest  of 
the  case,  the  matter  went  back  to  the  arbitra- 
tor, who  ultimatoly  direct^  that  the  verdict 
should  be  entered  for  the  plaintiff  for  3 11 5^., 
and  that  so  much  of  the  issue  as  related  to 
that  sum  should  be  found  for  the  plaintiff, 
and  the  residue  thereof  for  the  defendant: 
and  he  further  directed  that  all  the  cosU  of 
and  incident  to  the  reference  and  award 
should  be  paid  by  the  defendante: — Held, 
that  the  costs  of  the  attendances  before  the 
referee  to  setUe  the  special  case,  were  co*(f 
in  the  caute ;  and  therefore  that  the  master 
was  justified  in  apportioning  them  according 
to  the  decision  of  Uie  court  upon  the  several 
heads  of  claim  in  the  special  case.  Edwardt 
T.  The  Great  Weetem  Railway  Company,  419 

2,  Notice  of  Action,] — The  company's  act  of 
incorporaUon,  5  A  6  W.  4,  c  cvii.,  s.  223,  re- 
quiring that  they  should  have  a  notice  of 
action, — the  plaintiff,  at  great  labour  and 
expense,  prepared  and  delivered  a  notice 
accompanied  by  voluminous  accounts  of  the 
several  packages  upon  which  the  overcharges 
were  alleged  to  have  been  made,  together 
with  the  dates  and  other  parUculars.  The 
master  having  allowed  the  plaintiff  lOOf.  for 
the  preparation  of  the  notice  and  the  ac- 
companying accounts,  and  170^  for  one  fair 
copy  only: — The  Court,  on  the  plaintiff's 
motion,  refused  to  order  a  review  of  the 
taxation,  on  the  ground  that  the  allowanoe 
for  preparing  the  notice  was  inadequate,  and 
that  two  fair  oopies  should  have  been  allowed : 
and  afterwards,  upon  the  defendants'  motion, 
directed  a  review,  on  the  ground  that  the 
lOOZ.  was  an  exeeetive  allowance,  inasmuch  as 
this  was  an  expense  necessarily  incurred  by 
the  plaintiff  in  preparing  himself  to  bring 
the  action.  Id, 

3.  Notice  to  admit.] — The  master  also  disallowed 
a  charge  of  566^.  17t.  id.  for  a  voluminous 
nodoe  to  admit,  pursuant  to  the  rule  of 
Hilary  Term,  2  W.  4,  r.  20,  setting  forth 
descriptions  of  upwards  of  21,000  tickets  and 
reeeipte  for  goods  carried  by  the  company 
for  the  plaintiff  and  moneys  paid  on  account 
thereof: — Held,  that  the  master  had  exer- 
cised a  sound  discretion  in  so  doing, — the 
notice,  though  apparently  in  strict  oorapli- 


aace  with,  being  virtually  in  fraud  of,  the 
rule  of  court.  Edwardt  v.  The  Great  Weal' 
em  Railway  Company,  419 

IIL  In  Real  Action. 
Formedon.] — To  a  count  in  formedon,  the  ton- 
ant  pleaded  three  pleas,  upon  two  of  which 
issues  of  fact  were  joined,  and  upon  the  third 
an  issue  in  law.  All  the  issues,  as  well  of  law 
as  of  fact,  were  found  for  the  demandant: — 
Held,  that  he  was  not  entitled  to  the  costs  of 
the  issues  of  fact,  under  the  4  A  5  Anne,  e. 
16,  s.  6,  that  section  not  applying  to  real 
actions ;  but  that  he  waa  entitled  to  the  costi 
of  the  demurrer,  under  the  8  A  4  W.  4,  e. 
42,  8.  34,  the  words  being  general,  and  com- 
prehending all  actions.  Cannon,  Dem.,  Rim- 
inyton,  Ten.,  514 

IV.    Under   the  Land*    Clauaee   Coneolidation 

Act,  8  <&  9  Viet,  c,  18,  f.  126. 
A  corporation  empowered  by  special  acts,  which 
incorporated  the  8  A  9  VicL  c.  18,  to  construct 
waterworks,  and  to  take  certain  lands,  re- 
quired lands  belonging  to  A.  and  B.,  the 
boundary  between  which  was  improperly 
described  in  their  plans  and  books  of  refer- 
ence. In  consideration  of  B.'s  withdrawing 
his  opposition  to  their  bill  in  committee,  the 
corporation  agreed  to  settle  the  value  of  the 
land  required  from,  and  the  compensation 
due  to.  A.,  by  arbitration  under  the  above 
act,  and  to  fix  the  exact  quantity  of  land, 
within  six  months  afier  the  passing  of  the 
bilL  In  the  proceedings  under  the  reference, 
the  mistake  of  the  boundary  was  pointed  out ; 
but  the  award  fixed  a  value  in  terms  only 
for  the  land  within  the  boundary  so  inaeea- 
rately  delineated,  and  the  corporation  took 
that  land  accordingly,  leaving  between  it 
and  the  true  boundary  line  a  narrow  slip  of 
land  belonging  to  B.,  but  which  the  corpora- 
tion had  agreed  to  purchase  from  A.  as  part 
of  hie  land,  and  for  which  they  had  paid  a 
sum  of  money  to  A.,  and  of  which  they  took 
possession  as  part  of  the  land  purchased 
from  A. 

B.  brought  an  ejectment  against  the  cor- 
poration for  this  slip  of  land,  and  recovered 
a  verdict  (which  the  corporation  unsuccess- 
fully attempted  to  set  aside),  and  issued  and 
lodged  with  the  sheriff  a  writ  of  habere  faoias 
possessionem. 

The  corporation  having  since  the  judgment 
in  the  ejectment  perfected  their  title  to  the 
land  in  question,  under  the  124th  section  of 
the  8  A  9  VicU  c.  18,— The  court  stayed  the 
proceedings  upon  the  judgment,  upon  the 
terms  of  the  corporation  paying  to  the  lessor 
of  the  plaintiff  his  **  full  costs  and  expenses'* 
of  the  action,  androoste  of  the  application : — 

Held,  that  *'  full  costs  and  expenses,"  in  the 
126th  section  of  the  8  A  9  YicU  c  18,  meant 
coste  "as   between    attorney  and   oUeni." 


COSTS. 


DEED, 


Do*  d,  Hyde  v.  The  Mayor,  Ae»,  of  Mam- 
cketler,  474 

V.  0/ Judgment  hy  Default. 
TTnder  the  Common  Law  Procedure  Act»  15  A 
16  VicU  c.  76,  600 

COUNTY  COURT. 
I.  Duty  and  Liability  of  Clerk, 

The  coanty  eoarts  act,  9  A  10  Viot  e.  05»  im- 
poaea  no  duty  upon  the  clerk  of  the  court  to 
prepare  or  canae  to  be  prepared  notices  of 
judgmenta  or  ordera  of  the  oourt  for  the  pay- 
ment of  money  (whether  by  inatalmenta  or 
otherwiae),  for  aerrioe  upon  the  defendant ; 
nor  ia  any  aach  duty  to  be  inferred  fh>m  No. 
114  of  the  raUa  prepared  by  the  judges  in 
pursuance  of  the  12  it  13  Vict  c.  101,  s.  12, 
— such  rules  not  being  a  judicial  exposition 
of  the  statute,  but  mere  practical  directions 
for  the  guidance  of  the  officers  of  the  court  in 
the  performance  of  the  duties  which  are 
imposed  by  the  statute.     Bobineon  t.  Oell, 

191 

No  action,  therefore,  lies  against  the  clerk  for 
omitting  to  prepare  such  a  notioe^or  for  negli- 
gently prepariog  it,  whereby  the  defendant 
was  misled  as  to  the  times  of  payment  of 
oertain  instalments  ordered  by  the  judge,  and 
had  his  goods  taken  in  execution.  Id, 

II.  Warrant  of  OommittnetU, 
Duration  of] — A  defendant  arretted  under  a 
warrant  of  commitment  of  a  county  oourt 
vithin  three  months  from  the  day  of  its  date, 
may  lawfully  be  detained  under  such  arrest 
afUr  tke  expiration  of  the  three  months, — 
notwithstanding  the  131st  rule  made  under 
the  authority  of  the  12  A  13  Vict  e.  101,  a. 
12,  which  proridea  that  "  warrants  of  com- 
mitment whenever  issued,  shall  bear  date  on 
the  day  on  which  the  order  for  commitment 
is  made,  and  shall  co»ftiiii«  tn  force  for  three 
calendar  wtotUhe  from  §uek  date,  and  no 
longer."    Hayee  r.  Keene,  233 

IIL  Appeal 

An  appeal  will  lie  against  the  decision  of  a 
oounty  eourt  judge,  under  the  18  k  14  Vict, 
e.  61,  8.  14,  though  the  question  presented  to 
the  court  of  appeal  be  a  mixed  question  of 
law  and  fact, — provided  the  eourt  can  clearly 
see,  that,  in  coming  to  the  conclusion  he  did, 
the  county  eourt  judge  mu»t  hare  taken 
an  erroneous  view  of  the  law.  CatoUy,  App., 
Fumell,  Resp.,  291 

And  fee  Casb,  I. 

COURT  OF  PASSAQB. 

jSiseJDDGC'gNOTBS. 

COVKNANT. 
See  Dud,  L 


BEAD  WALLS. 
JtateabUity  of — See  Paying  Acts. 

DEED. 
L  Oonetruetion  of 
A.  being  seised  in  fee  of  a  moiety  of  certain 
lands,  and  B.  being  seised  for  life  of  the 
other  moiety,  they,  in  1805,  by  indenture, 
reciting  that  they  were  entitled  thereto  as 
tenants  in  common,  and  that  they  had  agreed 
to  grant  a  perpetual  leaee  thereof  to  C,  bis 
heirs,  Ac, — granted,  demised,  Ac,  the  same 
to  C,  <<his  heirs,  executors,  administrators, 
and  assigns,  for  cTcr;"  yielding  and  paying 
therefor  yearly  and  every  year  to  A.  and  B., 
their  heirs,  Ac,  the  clear  yearly  rent  or  sum 
of  1 20^,  half-yearly,  Ac.  The  deed  con tained 
all  the  covenants  usually  found  in  an  ordinary 
lease : — Held,  that,  in  the  absence  of  proof, 
that,  at  the  date  of  the  deed,  the  premises 
were  in  the  occupation  of  tenants,  so  that  a 
reversion  only  could  pass,  and  the  expressed 
intention  of  the  parties  precluding  the  court 
from  presuming  that  there  had  been  livery 
of  seisin, — ^tho  deed  could  not  operate  as  a 
conveyance  of  the  fee,  subject  to  a  rmU- 
eharge,  but  created  only  a  tenancy  from  year 
to  year.     Doe  d,  Boberton  v.  Gardiner,    819 

II.   Cuetodyof 

1.  He  who  has  occasion  to  use  a  deed  is  legally 
entitled  to  the  custody  of  it;  and  where 
several  are  equally  interested  in  it,  either 
having  possession  may  retain  it  against  the 
others, — consequently,  one  cannot  maintain 
detinue  against  a  person  in  whoso  hands 
the  party  who  first  obtains  possession  of  it 
has  deposited  it,  to  be  redelivered  to  him  on 
request     Foetery,  Orabb,  186 

.2.  In  detinue  for  an  indenture,  the  defendant 
pleaded  that  the  indenture  in  the  declaration 
mentioned  was  the  grant  of  an  annuity  to  the 
plaintiff  for  the  life  of  B.,  secured  upon 
certain  fVeehold  property  of  B.,  and  the  eon- 
veyance  of  that  freehold  by  B.  to  S.,  as  trustee 
for  the  plaintiff,  to  secure  the  annuity ;  and 
that,  after  the  making  of  the  deed,  and 
before  the  plaintiff  had  obtained  or  had  pos- 
session of  it,  and  before  the  detention,  and 
before  the  commencement  of  the  suit,  S.  had 
obtained  possession  of  the  deed,  and  delivered 
it  to  the  defendant,  to  be  kept,  and  rede- 
Uvered  to  S.  To  this  plea,  the  plaintiff 
replied,  that  S.  did  not  obtain,  nor  had  he 
possession  of,  the  deed  before  the  plaintiff 
had  obtained  possession  of  the  same  mode  et 
formfl : — Held,  that  this  did  not  amount  to  a 
negative  pregnant  Id, 

3.  In  detinue  for  a  deed  in  which  the  plaintiff 
was  interested  as  cestui  que  trust, — the  de- 
fendant pleaded,  that  A.  and  B.,  the  trustees, 
took  and  had  a  property  and  a  right  and  title 
to  the  deed,  and  to  the  possession  thereof; 
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DEED. 
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that,  after  the  makinj^  of  the  deed,  and  be- 
fore the  plaintiff  had  obtained  or  had  possea- 
lion  of  the  same,  Ac,  A.  obtained  and  had 
possession  of  it ;  that,  whilst  A.  was  possessed 
of  the  deed,  he  delivered  it  to  the  defendant, 
to  be  by  him  kept,  and  to  be  redelivered  by 
him  to  A.  on  request;  and  that  the  defendant 
detained  and  detains  the  deed  from  the  plain- 
tiff,. for  and  on  behalf  of  A.,  by  the  aathority, 
license,  and  request  of  A. 

To  this  plea  the  plaintiff  replied,  that, 
before  the  defendant  was  possessed  of  the 
deed,  one  G.,  and  not  the  said  B.,  was  pos- 
sessed thereof,  and,  being  so  possessed  there- 
of, 0.  delivered  the  deed  to  the  defendant,  at 
the  reqaest  and  by  the  aathority  of  the  plain- 
tiff, and  the  defendant,  at  the  request,  and 
by  the  authority,  and  on  behalf  of  the  plain- 
tiif,  then  received  the  deed  of  and  from  G., 
and  had  always  held  and  still  holds  the  same 
under  and  by  virtue  of  such  last-mentioned 
request  and  authority, — without  lAu  tkat  the 
■aid  A.  delivered  the  deed  to  the  defendant, 
as  alleged  in  the  plea : — 

Held,  that  the  replication  was  sufficient 
both  in  the  inducement  and  in  the  traverse ; 
A>r,  that,  without  the  allegation  thereby  tra- 
versed, the  plea  would  be  no  answer  to  the 
declaration.    Foster  v.  Crahb,  379 

DEBD  OF  ARRANGEMENT. 
See  Bankbupt,  I. 

DEFECT  OF  FENCES. 
£!m  Railway  Compaht,  III. 

DEMISE. 
Where  several  reversions, — See  Beer  v.  Beer,  60. 

DETINUE. 
See  Dnn,  IL 

DEVIATION. 
<8m  Railway  Compast,  L 

DEVISE. 
Oonetruetian  of, 
JBrtols  TaO.]— By  his  will,  A.  devised  certain 
freehold  and  personal  property  to  trustees 
whom  he  also  named  executors)  for  pay- 
ment of  debts  and  legacies ;  and,  in  the  event 
of  the  property  so  devised  being  insufficient 
for  that  purpose,  he  devised  all  other  his 
messuages,  Ac.,  to  the  same  trustees,  in 
trust  to  sell  the  same  to  satisfy  the  debts  and 
legacies,  and  to  divide  the  residue,  if  any, 
amongst  all  his  children, — ''  Provided,  that, 
in  ease  my  personal  estate  and  my  lands,  Ac, 
hwein  first  above  devised,  shall  be  sufficient 


to  pay  all  my  debts  as  aforesidd,  then  and  in 
such  case  I  give  and  devise  to  my  son  B., 
my  dwelling-house,  lands,  Ac,  in  F.,  for  and 
during  the  term  of  his  natural  life,"  remain- 
der to  his  issue,  and,  in  default  of  issue,  to 
the  testator's  heir  or  heirs-at-law : — Held, 
that  the  will  gave  B.  an  estate  tail  in  the 
lands  in  F. ;  and  that  the  devise  was  notroid 
for  remoteness,  by  reason  of  its  being  post- 
poned till  after  payment  of  debts.  Biming- 
ton  T.  Cannon,  18 

DISTRINGAS. 
I.  Affidavit  for. 
The  court  refused  to  grant  a  distringas  to  eom- 
pel  the  defendant's  appearance,  upon  aa  afl- 
davit  four  days  old.    JMnkwater  t.  JftiZi^ 

452 

n.  Proceeding  in  Lieu  of. — See  Pbacticb,  IX. 

ECCLESIASTICAL  COURT. 
See  Probibitiov. 

EJECTMENT. 

I.  Agednet  a  Corporation, — See  Costs. 

IL  Judgment  againtt  ike  Caeual  Ejector, 

1.  The  court  refused  to  grant  a  role  nisi  for 
judgment  against  the  casual  ejector,  where 
two  terms  had  been  allowed  to  elapse  sinoo 
the  service  of  the  declaration  and  notice, — 
although  it  was  sworn  that  the  delay  had 
been  caused  by  negotiations  between  the 
parties  with  a  view  to  the  settlement  of  the 
action ;  it  not  appearing  that  there  would  bo 
any  difficulty  in  serving  the  tenant  again. 
Doe  d,  Panion  t.  Boe,  297 

2.  Service  of  declaration  and  notice  in  ^eet- 
ment  upon  the  attonisy  of  the  tenant, — the 
premises  being  abandoned.  Ihe  d.  Lamndg 
r.Boe,  451 

ENCLOSURE  ACT. 
Conetruetion  of, 
A  local  enclosure  act  (51  G.  8,  c  cxriii.)  ap- 
pointed a  commissioner,  with  power  to  make 
allotments  in  the  usual  manner,  and  provided, 
that,  in  case  the  commissioner  should  die,  or 
beoome  incapable  of  acting,  Ac,  anodier 
should  be  appointed  in  his  place,  by  a  ma- 
jority in  value  of  the  commoners  present  at 
a  meeting  to  be  held  in  the  manner  therein 
mentioned;  and  a  subsequent  section  enacted 
that  the  award  should  be  made  within  eix 
yeare  from  the  passing  of  the  act: — Held, 
that  an  award  made  nineteen  yeare  after  the 
passing  of  the  act,  and  purporting  to  be  made 
by  a  commissioner  other  than  the  commis- 
sioner appointed  by  the  act,  was  good, — ^not- 
withstanding the  lapse  of  time,  and  notwit]k> 
standing  there  was  no  proof  of  the  due 
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FORMEDON. 
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KppointmeDt  of  the  oommitfioner  by  whom  it 
WM  made, — the  statute  being  directory  only 
with  regard  to  the  time  of  making  the  award. 
Dot  d,  Bobtrtt  T.  Jfo«fy%  S68 

ESTATE.TAIL. 
See  DxTisn. 

EVIDBKCE. 

L  Ejeaminatum  of  Party  vniUr  «  Ckmmution. 

SembU,  that  the  examination  of  a  party  to  the 
raity  under  a  commiMioni  is  reoeiyable  in  evi- 
dence, under  the  14  A  15  Viot  o.  99,  s.  2. 
Solomam  T.  Howard,  4(3 

IL  Que9$%ons  tonding  to  Ortminmio  WHnem, 

L  A  witness  is  not  bound  to  answer  a  question, 
where  liis  answer  may  have  a  tendency  to 
render  him  amenable  to  a  oriminal  charge : 
and  it  is  no  ground  of  complaint  that  the 
Judge  cautions  the  witness,  without  waiting 
for  him  to  elaim  his  privilege.  FUker  r. 
Sonaldt,  762 

2.  And,  9embU,  that  it  is  for  the  witness,  and 
not  for  the  Judge,  to  determine  whether  or 
not  the  answer  to  the  question  may  tend  to 
criminate  him.  Id^ 

III.  Proof  of  Service  or  IMivory  of  DoewnmU. 

Held,  that  the  sending  of  a  letter  of  allot- 
ment and  circular  to  the  party,  was  suf- 
ficiently proved  by  the  statement  of  the 
secretary  of  the  company,  that  he  had  re- 
ceived instructions  to  send  them  to  all  the 
allottees,  that  the  plaintiff  was  one  of  them, 
and  that  he  believed  that  he  had  sent  them 
to  him.     Ward  v.  Lord  Londoeboromgh,    262 

EXPOSURE  TO  SALE. 
See  CopTKiOHT. 

EXTORTION. 

See  SuRirr. 

FALSE  IMPRISONMENT. 
See  Cask,  IL 

VEBS. 

To  be  taken  at  the  ofllces  of  the  superior  courts, 
and  at  the  Judges'  chamben  as  settled  by 
the  Judges,  615 

EELON  CONVICT. 
Aeeignwient  of  Ooode  of. 
An  assignment  of  a  felon's  goods^  boni  fide 
made,  for  a  good  consideration,  after  the 
commission  day  of  the  assizes,  but  before 
the  day  upon  which  he  was  actually  tried  and 
convicted,  will  pass  the  property.  WkUaker 
T.  Wiebejf,  44 
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FENCES. 
Repair  of, — See  Railway  Cokpavt,  IIL 

FERRT. 
Liabilitjf  of  Leaeeee  or  Owmerefatr  NegUgemoe, 
The  lessees  of  a  ferry  provided  steamboats  for 
the  conveyance  of  passengers,  goods,  and 
cattle  from  A.  to  B.,  and  also  slips  for  land- 
ing and  embarking,  which  were  (generaEy) 
sufflcient  for  the  purpose : — Held,  that  they 
were  liable  for  an  iigury  sustained  by  the 
horse  of  a  passenger,  in  consequence  of  the 
side-ndl  of  the  landing-slip  (of  tiie  dangercoa 
state  of  which  they  had  been  forewarned) 
giving  way,  although  the  horse  was  at  the 
time  under  the  control  and  management  of 
its  owner.  WiUoMghhy,  App.,  Horridge, 
Resp.,  742 

FINAL  ORDER. 
iSSM  Ihsoltkxt  Dsbtob. 

FIXTURES. 
jS!b<  Laitdlord  Aim  TnrAar,  I. 

FORMEDON. 
I.  Zimitation  in, 

1.  An  estate-tail  having  been  discontinued  by 
a  feoffment  made  by  the  tenant-in-tail  mere 
than  twenty  years  before  his  death, — ^Held^ 
that  the  issue  in  tail  might  bring  his  writ  of 
formedon  at  any  time  within  twenty  yean 
next  after  such  deaths— the  period  of  limi- 
tation prescribed  by  the  sUtute  8  A  4  W.  4» 
e.  27,  not  running  against  him  during  the 
life  of  the  tenant-in-taiL  Cannon,  Dem., 
Bimington,  Ten., 

2.  A  count  in  formedon  in  the  descender  stated, 
that  A.,  being  seised  of  lands,  on  the  86th  of 
November,  1796,  devised  the  same  to  B.  and 
the  heirs  of  his  body;  that  A.  died  seiicd, 
without  revoking  his  will,  leaving  B.  surviv- 
ing; and  that  B.  died  within  twenty  yean 
next  before  the  commencement  of  the  suHt 
leaving  C,  the  demandant^  his  son  and  hafar, 
surviving.  The  defendant  pleadedr-that  tha 
right»  title,  and  cause  of  action  in  the  writ 
and  count  mentioned,  did  not  first  deccend 
or  accrue  within  twenty  yean  next  bdbie 
the  suing  out  the  writ,— and  that»  after  B^ 
was  seised,  and  twenty  yean  and  mora  b» 
fore  the  commencement  of  the  action,  via., 
on  the  Slst  of  January,  1798,  B.  diweomHmmwd 
the  possession  of  the  tanemcnta  afbresaU, 
and  the  receipt  of  the  profits  thereof,  and 
that,  from  that  time,  neither  B.  nor  the  de- 
mandant was  in  possession  of  the  said  tene- . 
meats,  or  the  receipt  of  the  profits  thcrao£ 
To  the  last  plea  the  demandant  replied,  that 
B.,  whilst  seised  of  the  tenements,  and  belbra 

of  the  poasesfllMi  \ 
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or  the  receipt  of  the  rente  and  proflte,  rii.,  on 
the  Slat  of  January,  1798,  enfeoffed  one  D. 
^the  father  of  the  defendant)  of  the  said  tene- 
ments, to  hold  in  fee,  and  that  thereby  the 
estate  so  devised  to  B.  was  discontinued  until 
the  death  of  B.,  and  until  the  Ist  of  June, 
1835,  and  until  the  commencement  of  the 
•nit,  and  that  B.  died  within  twenty  years 
before  the  oommencement  of  the  suit,  and 
before  the  81st  of  December,  1833,  tis.,  on 
the  29th  of  April,  1881 ;  and,  further,  that, 
on  the  1st  of  June,  1836,  the  demandant 
was  entitled  to  maintain  an  action  of  forme- 
don  in  the  descender  in  respect  of  the  said 
tenements,  and  so  remained  until  the  suing 
out  of  the  writ;  and  that  B.  never  at  any 
*  time  after  the  enfeoffment  was  seised  or  pos- 
sessed of  or  entitled  to  the  tenements,  or  to 
receive,  and  never  did  receive,  the  rents  and 
profits  thereof: — Held, — affirming  the  Judg- 
ment  of  the  Court  of  Common  Pleas  on  a  de- 
murrer to  the  replication  to  the  last  plea, — 
that  the  issue  in  tail  of  B.  was  entitled  to 
bring  his  formedon  within  twenty  years  after 
B.'s  death ;  the  discontinuance  of  possession 
in  the  3d  seeUon  of  the  3  A  4  W.  4,  c  27, 
being,  the  ceasing  to  possess  when  the  party 
so  ceasing  had  a  right  to  poueu,  which  B. 
could  not  have,  after  he  had  conveyed  his 
estate  to  the  feoffee    Bimington  v.  Cannon, 

18 
3.  By  his  will,  A.  devised  certain  fireehold  and 
personal  property  to  trustees  (whom  he  also 
named  executors)  for  payment  of  debts  and 
legacies ;  and,  in  the  event  of  the  property 
io  devised  being  insufllcient  for  that  purpose, 
he  devised  all  other  his  messuages,  Ac,  to 
the  same  trustees,  in  trust  to  sell  the  same  to 
satisfy  the  debts  and  legacies,  and  to  divide 
the  residue,  if  any,  amongst  all  his  children, 
— '*  Provided,  that,  in  eaae  my  personal  estate 
and  my  lands,  Ac,  herein  first  above  devised, 
■hall  be  suflleient  to  pay  all  my  debts  ua  afore- 
said, then  and  in  such  case  I  give  and  devise 
to  my  son  B.,  my  dwelling-house,  lands,  Ac, 
in  F.,  for  and  during  the  term  of  his  natural 
life^"  remainder  to  his  Issne,  and,  in  defiuilt 
of  issue^  to  the  testator's  heir  or  heirs  at  law : 
—Held,  thai  the  wiU  garo  B.  an  estate-taU 
in  the  lands  in  F. ;  and  that  the  devise  was 
net  void  for  remoteness,  by  reason  of  its 
being  postponed  till  after  payment  of  debts ; 
but  that,  inasmuch  as  the  estate  was  given 
to  B.,  not  absolutely,  but  only  In  the  event 
of  the  estate  first  devised  to  the  trustees 
proving  suflkdent  for  the  payment  of  debts, 
the  allegation  in  the  county  whioh  imported 
wa  abtolnte  devise  to  B.,  was  not  proved.  Id, 

XL  Cotttin, 

T«  »  eouat  ia  formedon,  the  tenant  pleaded 

three  pleas,  upon  two  of  which  issues  of 

tkbi  were  Joined,  and  upon  the  third  aa 

tialav.    iUltheisMM^aawaUoflaw 


as  of  fiMt,  were  found  for  the  demandant  ^— 
Held,  that  he  waa  not  entiUed  to  the  oosto  of 
the  issttos  of  fact,  under  the  4  A  5  Anne,  e. 
16,  s.  5,  that  section  not  applying  to  real 
actions ;  but  that  he  wu  entitled  to  the  costs 
of  the  demurrer,  under  the  3  A  4  W.  4,  a 
42,  s.  34,  the  words  being  general,  and  com- 
prehending all  actions.  Cannon,  Bem.,  Biam- 
tnffton,  Ten.,  614 

FOREIGN  CONTRACT. 

An  action  will  not  lie  in  the  courts  of  this 
country,  to  enforce  an  oral  agreement  made 
in  France,  and  valid  there,  which,  if  made 
here,  could  not,  by  reason  of  the  statute  of 
frauds,  have  been  sued  upon.  Xeroux  t. 
^roion,  801 

FRAUDS. 
St€aute  of, — See  Statotb  of  FaAuns. 

FRAUDULENT  CONVEYANCE. 
See  Bahkuupt,  L 

FREIGHT. 
Payment  o/f-^See  Ship  and  SmppDio. 

FULL  COSTS. 
See  Costs,  IV. 

FURIOUS  DRIVING. 
See  Casb,  IL 

GAMING. 
Bet  on  a  Horee-Bace. 

1.  A.  and  B.  Jointly  made  bets  with  third  per* 
sons  on  a  horse-race.  B.  received  the 
money,  and  gave  A.  a  bill  accepted  by  C 
(who  was  no  party  to  the  betting)  for  his 
share :— Held,  that  A.  was  not  precluded  by 
the  8  A  9  Vict  c  109,  s.  18,  from  suing  C. 
upon  the  bilL    Johneon  v.  Laneley,  488 

2.  Semble,  that  that  statute  does  not  render 
betting  on  a  horse-race  illegal.  Id, 

HABEAS  CORPUS. 
Service  and  Betum  of, 

1.  The  court  will  receive  the  return  of  habeas 
corpus,  although  the  party  called  upon  to 
make  it  is  not  present  In  re  Thomae  ffake- 
will,  223 

2.  Service  of  the  writ,  by  leaving  it  with  «the 
brother  and  agent"  of  the  party  called  upon, 
at  his  place  of  abode, — Held,  sufficient     Id, 

HARBOUR  COMMISSIONBRa 
See  Cass,  L  2. 

HORSE-RACE. 
SeeQiMUQ, 


HUSBAND  AND  WIFE. 


LANDLORD  AND  TBNANT.  887 


HUSBAND  AND  WIF& 

Oanvtjfanee  by  Married  Woman. 
An  ftfUdavit  to  found  a  motion  under  the  3  A 
4  W.  4,  e.  74|  8. 91,  mutt  deaoribe  the  deponent 
M  the  "  wife  of,"  Ac,  eren  though  it  dieolose 
eireumstanoes  showing  a  well-grounded  belief 
that  the  husband  is  dead.  Ex  parte  Lydia 
jSJparroio,  834 

INDENTURE. 
See  Dbbo. 

INFANT. 

Plea  o/Im/aney,  in  Action  on  a  Bill  o/Exehanffe, 
Proof  of, 

Ajiumpsit  by  endorsee  against  acceptor  on  six 
bills  of  exchange,  fiye  of  which  became  due 
on  or  before  the  5th  of  February,  and  one  on 
the  12th  of  March,  1851.  Plea,  that  the  de- 
fendant  was  an  infant  at  the  time  of  accept- 
ing the  bills.  Issue  being  joined  upon  the 
replication  to  this  plea,  it  was  prored,  that 
the  drawer,  the  acceptor,  and  the  endorsee, 
all  resided  in  London,  and  that  the  defend- 
ant attained  his  minority  on  the  11th  of 
March,  1851:— Held,  that,  upon  this  eri- 
dence,  the  jury  were  warranted  in  finding  that 
the  bills  were  accepted  by  the  defendant 
whilst  he  was  an  infant,— a  bill  of  exchange, 
in  the  absence  of  proof  to  the  contrary,  being 
presumably  accepted  within  a  reasonable  time 
after  its  date,  and  before  its  maturity.  Roberta 
T.  BetUa,  778 

INSOLVENT  DEBTOR. 
Final  Order, 
Tori.y-k  final  order  under  the  statutes  5  A  6 
Vict  c.  116,  and  7  A  8  Vict  c.  96,  is  no  pro- 
tection against  an  execution  on  a  Judgment 
in  an  action  of  fori  signed  after,  upon  a  rer- 
dict  obtained  before,  the  making  of  such  final 
order.     Beavan  t.  Walker,  480 

INTEREST  IN  LAND. 
See  Statdtk  of  Fbadds,  II. 

INTERPLEADER. 
By  Bailway  Company. 
An  action  having  been  brought  by  A.  against 
a  railway  company,  to  recover  dividends  due 
upon  certain  consolidated  stock  of  the  com- 
pany, and  B.  claiming  to  be  the  registered 
proprietor  of  the  stock  in  respect  of  which 
the  dividends  were  sought  to  be  recovered  by 
A., — Held,  that  the  company  were  not  entitled 
to  relief  under  the  interpleader  act,  1  A  2 
Viet  c  58,  s.  1.  Dalion  r.  The  Midland 
RaHwoy  Company,  458 

IRREOULARITT 
jSBm  PBAoncB,  IL 


J0INT.8T0CK  BANK. 
Security  given  to  TVmeteee  of. 
Where  a  warrant  of  attorney  is  given  to  three 
trustees  of  a  Joint-stock  bank,  to  secure  a  debt 
due  to  the  copartnership,  the  judgment  there- 
on is  properly  entered  up  in  the  name  of  the 
public  officer  for  the  time  being.  BeU  r. 
Fiek,  493 

JOINT-STOCK  COMPANY. 

Oontraei  on  behalf  of,  within  7  ^B  VieL  e.  110, 
•.44. 

A  contract  entered  into  "on  behalf  of"  a  joint- 
stock  company,  within  the  7  A  8  Viet  c.  110, 
s.  44,  means,  a  contract  by  which  the  com- 
pany contracts  to  do  something:  and  that 
section  does  not  prevent  the  company  fVom 
enforcing  against  third  parties  a  oontraet 
which  is  unilateral  only,  and  which  (though 
they  are  expressed  to  be  parties  to  it)  has  not 
been  executed  by  the  company.  The  Britieh 
Empire  Mniual  Life-Aeeuranee  Company  r. 
Browne,  723 

JUDGE'S  NOTES. 
Affidavit  of  Verijication  of. 
A  rule  to  show  cause  why  a  verdict  for  the  de- 
fendant, or  a  nonsuit,  should  not  be  entered, 
in  a  cause  which  had  been  sent  for  trial  before 
the  assessor  of  the  Passage  Court  at  Liver- 
pool, under  the  3  A  4  W.  4,  c.  42,  s.  17,  was 
drawn  up  "  on  reading  the  writ  of  trial,  the 
notes,  and  the  affidavit  verifying  the 
In  this  affidavit,  the  deponent  de- 
scribed himself  as  *'  Thomas  Henry  Sanger, 
clerk  to  Edward  James,  Esq.,  barrister  at 
law,  and  assessor  of  the  Court  of  Passage  of 
the  borough  of  Liverpool,"  without  giving 
his  place  of  residence : — Held,  that  the  afii- 
davit  was  insufficient;  and  that,  without  an 
affidavit  verifying  the  notes,  there  were  no 
materials  upon  which  the  court  could  enter- 
tain the  motion.    Winch  r.  Williame,       416 

JUDaB*S  ORDER. 
See  Patmbnt. 

JUDGMENT. 

I.    Entering  Judgment  JVWae  pro   Tune, — See 
Pbacticx  VIII. 

II.  Notice  of, — See  Conimr  Court. 

IIL  On  Warrant  of  Attomey,^See  Wabbamt 
OF  Attobbxt,  n. 

IV.  Am  in  Caee  of  a  Noneuit,—See  Pbacticb, 
VIL 

LANDLORD  AND  TENANT. 

L  Tenamfe  Bight  to  rmnove  Fimturm. 

1.  Ab  sjeetmeni  wai  bnmgbi  for  tha  Meovety 


8«8  LANDLORD  AND  TENANT. 


LIEN. 


of  oertain  pMmites,  on  the  8Ui  of  Febmary : 
on  the  19th,  the  defendante  allowed  jadgment 
to  go  by  defaalty  upon  the  lessor  of  the  plain- 
tiff entering  into  the  following  agreement: 
— '<  In  consideration  of  Messrs.  J.  A  G.  B. 
(the  tenants)  not  appearing  to  this  action,  I 
hereby  undertake  not  to  issue  a  writ  of  pos- 
session until  after  the  26th  day  of  March 
next:"— Held,  that  the  defendants  were  by 
this  agreement  precluded  from  remoying  fix- 
tures put  up  by  them  on  the  premises,  in  the 
interval  between  the  19th  of  Febmaiy  and 
the  25th  of  March,— the  lair  oonstmotion  of 
the  agreement  being,  that  the  premises  should 
be  given  up  in  the  same  state  they  were  in 
on  the  day  judgment  was  signed.  iTeap  v. 
Barton,  274 

2.  QwBre,  as  to  the  right  of  a  tenant  to  remove 
fixtures  after  the  expiration  of  his  term, 
where  he  still  continues  in  actual  possession 
of  the  premises,  whether  by  wrong,  or  with 
the  landlord's  consent.  Id. 

n.  7Vnaney/rom  f^ar  to  fear, — Se§  DxxD. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 
See  Costs. 

LAWFUL  GAMBS. 
See  Gaxuo. 

^  LBA8B. 

See  Deed. 

LBTTERS-PATBNT. 
I.  CoH$truet%om  o/  S^jtecifieation, 
A  specification  of  an  invention  of  "an  improved 
turning-table  for  railway  purposes,"  deacribed 
the  alleged  invention  « to  consist  in  snppoit- 
ing  the  revolving  plate  or  upper  platform  of 
the  turning-table,  as  also  its  stays,  braees, 
arms,  and  supports,  on  the  top  of  a  fixed  post, 
well  braced,  and  resting  on  or  planted  in  the 
ground,  the  top  of  which  post  forms  a  pivot 
for  the  table  to  turn  on,  while  wpport-wm* 
radiating  from  a  frame-work  (the  weight  of 
which  is  also  sustained  on  the  post)  moving 
round  the  bottom  part  of  the  poet,  with  frie- 
tion-roUere,  and  fattened  to  the  outoredgee  of 
the  plat€t  etay  the  plate  at  alt  mdee,  and  keep 
it  eteady  to  receive  the  superincumbent  weight 
of  carriages  or  whatsoever  is  to  be  turned  upon 
it."  And,  after  describing  the  drawings,  the 
specification  concluded  thus: — «Now,  where- 
as I  claim  as  my  invention  the  improved 
turuiog-table  hereinbefore  described,  and 
such  my  invention  being  to  the  best  of  my 
ki>'>wledge  and  belief  entirely  new,  and  never 
before  used  in  Bngland,  Ac,  I  do  declare 
this  to  be  my  specification  of  the  same,  and 
that  I  do  verily  believe  thia  my  speolfleation 
doth  comity  in  .all  reep«otib  fuUy  and  withwt « 


reserve  or  disguise,  with  the  pravlso  in  the 
hereinbefore  in  part  recited  letters-patent 
contained;  wherefore  I  do  hereby  claim  to 
maintain  exclusive  right  and  privilege  to  my 
said  invention :" — 

Held,  that  the  specification  claimed  the 
whole  combination  as  new;  and, — a  jury 
having  found  that  the  only  novelty  consisted 
of  the  mupending-rode  (all  the  rest  having 
been  substantially,  described  in  the  specifi- 
cation of  a  patent  previously  granted  to  an- 
other person), — that  the  defendant,  in  aa 
action  for  an  alleged  infringement,  was  enti- 
tied  to  a  verdict  on  a  plea  taking  issno  on  the 
iulBciency  of  the  specification,  ffolmee  r. 
The  London  and  North- Weetem  Eailteof 
Company,  8S1 

II.  Evidence  of  Infringement, 
The  plaintiff  obtained  letters- patent  for  *<im. 
provements  in  the  manufacture  of  iron  and 
steeL"  In  his  specification,  he  declared  his 
invention  to  be  (amongst  other  things),  "the 
use  of  earburet  of  manganese  in  any  process 
whereby  iron  is  converted  into  cast-steel;" 
and  he  described  the  process  which  he  claim- 
ed, thus: — "I  do  it,  by  introducing  into  a 
crucible  bars  of  steel  broken  into  fragments, 
mixtures  of  east  and  malleable  iron,  or  mal- 
leable iron  and  earbonaceous  matter,  along 
with  fh>m  one  to  three  per  cent  of  their  weight 
of  earburet  of  manganese."  He  then  stated 
that  he  did  not  claim  the  use  of  the  mixtnra 
of  cast  and  malleable  iron,  or  malleable  iron 
and  carbonaceous  matter,  as  any  part  of  his 
invention,  but  only  the  use  of  "carburet  of 
manganese,  in  any  process  for  converting  iron 
into  oast-steeL" 

The  defendant  produced  the  same  result, — a 
superior  and  more  valuable  description  and 
quality  of  cast-steel, — as  certainly,  and  more 
cheaply,  by  substituting  for  the  carburet  of 
manganese,  oxide  of  manganeee  and  eoed-tar, 
which,  being  put  into  the  crucible  with  the 
iron,  according  to  the  evidence  of  chemists, 
would  form  "  carburet  of  manganese"  before 
the  iron  was  in  a  state  of  fusion,  and  conse- 
quently before  any  combination  therewith 
could  take  place : — 

Held,  upon  a  bill  of  exceptions, — ^by  Wight- 
man,  J.,  Brie,  J.,  Piatt,  B.,  and  Crompton, 
J.  (dissentientibus  Alderson,  B.,  and  Cole- 
ridge, J.), — that  the  judge  was  wrong  in 
telling  the  jury  that  there  was  no  evidence 
of  infringement    Heath  v.  Unwin,  622 

LBX  LOCI  CONTRACTUS. 
See  Btatutx  of  FxAuns,  L 

LISN. 
For  Frnghtf^Sm  CaABU»>PABTr. 


LIMITATION  OF  ACTION. 


NONSUIT. 


LIMITATION  OF  ACTION. 
I.  Ourrwejf  of  SlatuU  of  Ltmitation*. 

A  promiMory  note  wm  given  by  the  defendant 
to  the  pUintiffs  in  1840,  payable,  fire  yean 
after  date,  for  yalne  reeeired : — Held,  that  it 
was  evidenoe  of  an  aceonnt  stated,  against 
which  the  statute  of  limitations  did  not  com- 
mence  running  until  the  maturity  of  the  note. 
Fryer  r.  Boe,  437 

A  writ  of  summons  Issned  under  the  uniformity 
of  process  act,  expired  before  the  24th  of 
October,  1852,  when  the  common  law  pro- 
cedure act,  15  A  16  Vict  o.  76,  came  into 
operation : — Held,  that  an  alias  to  save  the 
statute  of  limitations,  must  issue  pursuant  to 
the  former  act     Oapp  r.  Bobiruon,  828 

IL  Pnmi—  to  take  a  Oate  outo/tke  Statute, 

The  following  letter  addressed  by  the  defend- 
ant to  the  plaintiff,  within  six  years,  respect- 
ing a  debt  otherwise  barred  by  the  statute 
of  limitations,  was  held  (on  appeal)  not  a 
sufficient  acknowledgment  of  the  debt  to  take 
the  case  out  of  the  statute : — "  I  am  much 
surprised  at  receiving  a  letter  from  H.  (the 
plaintiif's  attorney)  this  morning,  for  the  re- 
covery of  your  debtw  I  must  candidly  tell  yon 
once  for  all  I  never  shall  be  able  to  pay  you 
in  cash,  but  you  may  hare  any  of  the  goods 
we  have  at  the  Pantechnicon,  by  paying  the 
expenses  incurred  thereon,  without  which 
they  cannot  be  taken  out,  as  before  agreed 
when  Mr.  F.  (one  of  the  plaintifTs)  was  in 
town."    OawUy,  App.,  Fumell,  Resp.,      291 

III.  In  Beal  Aetiom, 
See  FoBMBDOV. 

LOCAL  PAVING  ACTa 
iSee  FoRBiaii  Law. 

LUaaAGB. 
lioee  oft-^See  Railway  Coxtavt,  IL 

MEMORANDA. 
1.  Jwdgee. 

Resignation  of  Lord  Truro,  84 

Appointment  of  Lord  St  LeonardSy  84 

Resignation  of  Patteson,  J.,  84 

Appointment  of  Crompton,  J.,  84 

IL  Auorweg  and  SoUcitar-Oenered, 

Resignation  of  Sir  F.  Thesiger  and  Btr  F. 

Kelly,  84 

Appointment  of  Sir  A.  Oookboni  and  Sir  W.  P. 

Wood,  84 

IIL  SergeanU. 
Robert  Matthews  and  Ralph  Thomaa  eolftd,  614 

IV.  OeeU  qfJadgmmH  ly  de/mait,  6ML 
VOL.  XII. — 74 


MBTROPOLITAN  PAVING  ACH 

See  pATora  Acts. 

MONET  HAD  AND  RECEIVED. 
Where  maintainable. 

The  plfuntilf  received  a  letter  of  allotment^ 
allotting  him  100  shares  in  a  projeeted  rail- 
way, upon  which  he  paid  a  deposit  of  2/.  2«. 
per  share.  With  the  letter  of  allotment,  the 
board- of  directors  (one  of  whom  was  the  de- 
fendant) caused  to  be  sent  to  the  plaintiff  * 
circular  containing,  amongst  others,  the  fol- 
lowing provision : — **  In  the  event  of  the  act 
not  being  obtained,  the  directors  undertake 
to  return  the  whole  of  the  deposits,  without 
deduction."  There  was  no  evidence  of  any 
application  by  the  plaintiff  for  shares,  or  that 
his  allotted  shares  had  been  exchanged  for 
scrip;  and  it  appeared  that  he  had  never 
signed  the  parliamentary  eontraot  or  sub- 
scribers' agreement  The  project  proving 
abortive, — Held,  that  money  had  and  receiv- 
ed lay,  to  recover  back  the  deposii  paid. 
Ward  V.  Lord  Londeeborougk,  252 

And  tee  Vicars  Chobal,  2. 

MUNICIPAL  CORPORATION. 
Aeeeeeor  of  Borough  Court, 
The  92d  section  of  the  municipal  reform  act,  6 
A  6  W.  4,  c.  76,  enacts,  that,  after  the  eleo- 
tion  of  the  treasurer  in  any  borough,  the 
rents  and  profits  of  all  hereditaments,  and 
the  interest,  dividends,  Ac,  of  all  moneys, 
dues,  chattels,  and  securities  belonging  to 
the  corporation,  shall  be  paid  to  the  treasurer, 
and  shall  be  eairied  by  him  to  the  aooount  of 
a  fund  oalled  «  The  Borough  Fund,"  and  sneh 
Aind  shall  (subject  to  certain  charges  thereon) 
be  applied  towarda  the  payment  of  the  sala- 
ries of  the  mayor,  recorder,  Ao.,  and  of  utj 
other  officer  whom  the  council  shall  appoint: 
—Held,  that  the  judge  and  assessor  of  the 
borough  court  of  record  for  the  trial  of  eivil 
actions,  appointed  by  the  oonneil  at  a  certain 
salary,  could  not  maintain  an  action  of  debt 
against  the  corporation,  for  arrears  of  such 
salaiy.  Addieon  r.  The  Magor,  ^c,  of  Pree- 
ton,  108 

MITSIC. 
Ii{fringement  of  Copyright  ti^—See  CoPTBiaif . 

NBGLIGBNCB. 
SeeQjLMit,  L 

OOUVTT  COUBT. 

NEVER  INDEBTED. 

iSiM  PLBABIBtt,  rV. 


NONSUIT. 
OS  w  Oms  V^^— Ae  Paimob  VIZ. 


870 


NOTICE. 


PAVING  ACTS. 


NOTICB. 

L  KoHce  of  Aetion,'^Set  Costs. 

n.  Notice  to  Admitf—See  Costs. 

IIL  Ttrm't  Jfotiee  of  Proetediug,^Se€  Pbac- 
TICS,  V. 

lY.   Notie*  of  Order  of  Cbim^   Cwrtf^S»e 
Gouarr  Coubt. 

KUNC  PRO  TUNC. 
See  Practicb,  VIII. 

ORDER. 
Noiiee  of — See  County  Coubt. 

PARENT  AND  CHILD. 
Cnetodf  of  Infant  Children. 
The  fftiber  is  by  Isw  entitled  to  the  onstody  of 
his  le^timate  children:  and,  eembU  that  a 
eourt  of  common  law  hM  no  jarisdietion, 
under  any  oiroamstanoes,  to  deprire  him  of 
that  rightw    In  re  Thomae  HakewiU,         223 

PASSAGE  COURT. 
See  Judge's  Notxs. 

PASSENGER'S  LUGGAGE. 
See  Railway  Company,  II. 

PATENT, 
^•e  Lbttbbs-Patbxt« 

PAVING-ACTS. 
Conitruetion  of 
By  a  local  paving  act»  41  G.  3,  c.  czxzL  i.  37^ 
the  commisBionera  were  to  rate  all  "  honses, 
shops,  warehouies,  coach-houses,  stables,  cel- 
lars, raalts,  buildingt,  and  tenements :"  and 
s.  40  provided  that  the  rates  <<npon  or  in 
respect  of  any  chapel,  meeting-house,  hos- 
pital, school,  or  other  public  buildtngf  or  any 
wall,  garden,  yard,  or  void  epaee  of  ground, 
should  be  ascertained  according  to  the  num- 
ber of  square  yards  of  pavement  paved,  Ac, 
under  the  act  belonging  to  such  chapel,  Ac, 
measuring  the  same  from  such  chapel,  Ac, 
to  the  middle  of  the  street,  Ac,  on  which  the 
same  should  respectively  abu^  Ac ;  but  so, 
nevertheless,  as  that  no  rate  or  assessment 
should  by  virtue  of  that  act  be  lud  upon, 
or  collected  or  received  for  or  in  respect  of, 
any  wall,  garden,  yard,  or  void  epaee  of 
ground,  unless  the  space  should  abut  upon 
or  front  some  street,  Ac,  to  be  paved." 

The  26th  section  of  the  43  G.  8,  c  oxzxix., 
which  was  substituted  for  the  37th  section 
of  the  former  act,  provided  that  the  rates 
should  be  assessed  "upon  all  and  every  per- 
son and  persons  who  should  inhabit,  hold, 
•ecupy,  Ac,  any  house,  Ac,  building,  or 


tenement,  in  any  of  the  said  streets,  Ac,  ao- 
cording  to  the  yearly  rent  or  value  of  such 
houses,"  Ac 

And  by  the  30th  section  of  the  general 
metropolitan  paving  net,  57  G.  3,  c  zxiz., 
the  commissioners  are  to  auess  '<any  eatlia* 
dral,  collegiate,  or  other  church  or  eburehos, 
parochial  or  other  chapels,  mecting-housss^ 
places  for  religious  worship,  hospitals,  pnbUs 
schools,  and  all  other  public  buiUHnge,"  Ac, 
at  a  given  rate  for  every  square  yard  of  the 
foot,  carriageway,  and  other  pavements  ooo- 
tained  in  one-half  of  the  entire  width  of  the 
street,  Ac,  as  shall  lay  before  or  at  the  sides 
or  rear  of,  or  abut  upon  or  a4join  to,  sneh 
cathedral,  collegiate,  or  other  church  or 
churches,  Aci,  or  before,  upon,  or  to  tho 
areas  or  ground  in  front  of,  or  surrounding, 
or  belonging  to  the  same,  Ac ;  and  also  to 
rate  and  assess  "  all  and  every  the  church- 
yards, cemeteries,  or  other  burjring  plaoos, 
dead  wit  lie,  and  void  epaeee  of  ground,  within 
such  parochial  or  other  district,  and  which 
are  not  charged  to  such  rate  or  assessment  in 
respect  of  any  messuage  or  other  building 
whereunto  they  may  be  appurtenant,  at  a  rata 
not  exceeding  Is.  for  every  square  yard  of 
the  foot  and  carriageway  and  other  pave- 
ments contained  in  one-half  of  the  entire 
width  of  as  much  of  any  and  every  such 
street  or  public  place  as  shall  or  may  lay 
before  or  at  the  sides  or  rear  of,  or  abut 
upon  or  adjoin  to,  such  churchyards,  ceme- 
teries, or  other  burying  places,  dead  watte, 
and  void  epaeee  of  ground,"  Ac 

The  London  and  Birmingham  Railway 
Company,  by  one  of  their  acts  (5  A  6  W.  4, 
c  Ivl,  s.  56),  were  required  to  build,  aod  for 
ever  thereafter  keep  in  repair,  a  bridge  over 
their  railway,  with  a  brick  wall  at  each  side 
thereof,  at  a  spot  where  their  railway  inter- 
sected a  public  street  or  road  which  was 
paved  and  repaired  under  the  local  acts. 
The  land  upon  which  that  part  of  the  rail- 
way was  constructed,  and  the  bridge  erected, 
was  conveyed  to  the  company  in  fee  by  the 
former  owner,  with  a  reservation  of  '*  the  use 
and  ei^oyment  of  the  bridge."  The  sorfaee 
of  the  bridge  was  paved  by  the  local  com- 
missioners:— 

Held,  that  the  company  were  liable  to  be 
assessed  under  the  above  acts;  for,  that, 
although  the  bridge  was  not  b  "publio  build- 
ing," within  the  meaning  of  the  57  G.  3,  c 
xxix.,  s.  30,  the  oompany  were  rateable  in 
respect  of  the  eide  watte,  under  the  dcscrip* 
tion  of  **  dead  walls,"  or, — ^per  Jervis,  C.  J., — 
as  the  owners  and  oeonpiers  of  "  void  spaecs 
of  ground"  abutting  on  the  road. 

And,  eemble,  per  Maule,  J.,  and  Talfonrd, 
J.,  thai  the  fenee-waUe  came  within  the  de> 
scription  of  "  public  buildings"  in  the  57  G 
3,  0.  xxix.,  s.  30,  being  erected  under  tho 
provisions  of  an  act  of  parliament,  and  for 


PAVING  ACTS. 


PLEADING. 
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tho  benefli  of  tho  pnblio.   AmM  r.  The  Lem- 
dc»  and  NvrA^WtHvm  MaUway  Oompanjf, 

697 

payment: 

Under  Judge't  Order. 

Two  Mtioni  hATincf  boon  brought  upon  a  bill 
of  eiohaage, — the  oao  ftgaioft  the  drawer, 
tho  other  against  the  acceptor, — ^the  defend- 
ant in  the  flnt  action  obtained  a  Judge's  order 
for  a  stay  of  prooeedingi  on  payment  of  debt, 
interest,  and  costs: — Held,  that  the  payment 
under  that  order  could  not  be  pleaded,  in  bar 
of  the  farther  maintenance  of  the  second 
action,  as  a  payment  in  satisfaction  and  dis- 1 
charge  of  the  causes  of  action  against  the ' 
acceptor,  or  relied  on  as  a  gronnd  for  reduc- 
tion of  damages.     Randall  ▼.  Moon,         261 

And  fee  Plkai>iro,  II.  3. 

PLEADINQ. 

L  Acconirr. 

Pleadings  in, — See  ACCOUNT. 

II.  Assumpsit. 

1.  Plea  of  anu>unting  to  Non-Aetumpeit.} — See 
Accord  and  SATisPAcnoir. 

2.  Want  of  Ckmeideration.] — A  plea  of  want  of 
consideration,  in  an  action  on  a  bill  of  ex- 
change, must,  besides  showing  the  oiieum- 
stances,  distinctly  allege  that  there  was  no 
other  consideraUoa  than  that  mentioned. 
Boden  T.  Wright,  4i5 

3.  Pagvtent,] — Two  actions  having  been  brought 
upon  a  bill  of  exohange> — the  one  against  tho 
drawer,  the  other  against  the  acceptor, — the 
defendant  in  the  first  action  obtained  a 
judge's  order  for  a  stay  of  proceedings  on 
payment  of  debt,  interest^  and  costs : — Held, 
that  the  payment  made  under  that  order 
oould  not  be  pleaded,  in  bar  of  the  further 
maintenance  of  the  second  action,  as  a  pay- 
ment in  satisfaotiou  and  discharge  of  the 
oanses  of  action  against  the  acceptor,  or 
relied  on  as  a  ground  for  reduction  of  da- 
mages.   Randall  v.  Moon,  261 

4.  /n/aMy,] — 6Sm  Infant. 

5.  OoUaUral  Agreement  between  Plaintiff  and  a 
Third  Pereon^l — See  AccoBD  AND  Satisfac- 
tion. 

6.  Averment  of  Readineae  and  WiUingneee,"] — 
^Contract. 

IIL  Oasb. 
il^fiMC  Sheriff  for  Extorticn.] — In  an  action 
agidnst  a  sherilT  and  a  bailiff  for  extortion  on 
the  exeeution  of  a  fl.  fk.  at  the  suit  of  the 
plaintiff  under  the  28  (commonly  called  29) 
Elli.  c  4,  the  declaration,-~afler  stating  the 
delivery  of  the  writ  to  the  sheriff  to  be  exe- 
cuted,— alleged  that  the  defendants,  as  sheriff 
aad  bailiff,  respectively,  wrongfully,  Ac,  re- 
ceived and  took  fjrom  the  plaintiff,  for  serving 
and  executing  the  writ,  more  and  other  oon< 


sideration  and  recompense  than  by  the  statuto 
in  such  case  made, — that  ie  to  eag,  by  the 
statute  passed  in  the  twentg-ninth  year  of  the 
reign  of  Elisabeth,  intituled,  Ac, — is  limited 
and  appointed,  that  is  to  say,  the  defendants 
then  received  and  took  from  the  now  plain- 
tiff, to  wit,  SL,  for  serving  and  executing  the 
said  execution,  although  they  did  not  levg 
ang  etun  of  moneg  whatever  by  virtue  or  force 
of  the  said  execution,  and  were  entitled  to 
no  oonsideration  or  recompense  whatever  for 
serving  or  executing  the  said  execution; 
whereby  the  plaintiff  was  aggrieved,  Ac» 
"  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided/'  Ac: — Held,  that 
the  declaration  sufficiently  disclosed  a  cause 
of  action  upon  the  statute;  and  that  the 
misreoital  of  it  was  immaterial,  and  might  be 
rejected,    ffolmee  v.  Sparkee,  242 

IV.  Debt. 

Nunquam  Indehitatu:} — On  a  settlement  of  ao- 
counts  between  the  plaintiff  and  defendant 
the  plaintiff  was  found  to  have  been  overpaid 
by  12. 11«.  bd,,  which  sum  (as  the  Jury  found) 
it  was  agreed  should  go  to  the  defendant's 
credit  in  their  future  dealings.  This  claim, 
however,  was  barred  by  the  statute  of  limita- 
tions. The  plaintiff  afterwards  did  work  for 
the  defendant  to  the  amount  of  5<.  6«.  6d,, 
and  brought  an  action  to  recover  that  sum. 
The  defendant  paid  4/.  into  court:— Held,  that 
he  had  a  good  answer  to  the  balaaoe  of  IL  6*. 
td,  under  never  indebted.     Smith  v.  Winter, 

487 

V.  Dbtinuk. 

Special  Traveree,] — In  detinue  for  a  deed  in 
which  the  plaintiff  was  interested  as  cestui  que 
trust, — ^the  defendant  pleaded,  that  A.  and  B., 
the  trustees,  took  and  had  a  property  and  a 
right  and  title  to  the  deed,  and  to  the  possession 
thereof;  that,  after  the  making  of  the  deed,  and 
before  the  plaintiff  had  obtained  or  had  pos- 
session of  the  same,  Ac,  A.  obtained  and  had 
possession  of  it ;  that,  whilst  A.  was  possessed 
of  the  deed,  he  delivered  it  to  the  defendant^ 
to  be  by  him  kept,  and  to  be  redelivered  by 
him  to  A.  on  request;  and  that  the  defendant 
detained  and  detains  the  deed  from  the  plain- 
tiff, for  and  on  behalf  of  A.,  by  the  authority, 
license,  aad  request  of  A. 

To  this  plea  the  plaintiff  replied,  that, 
before  the  defendant  was  possessed  of  the 
deed,  one  G.,  and  not  the  said  B.,  wsa  pos- 
sessed thereof,  and,  being  so  possessed  there- 
of, G.  delivered  the  deed  to  the  defendant,  at 
the  request  and  by  the  authority  of  the  plain- 
tiff, and  the  defendant^  at  the  request,  and 
by  the  authority,  and  on  behalf  of  the  plain- 
tiff, then  received  the  deed  of  and  from  G.y 
and  had  always  held  and  still  holds  tho  same 
under  and  by  virtue  of  such  last-mentioned 
requast  and  authority,--wi<Aoiii  tkie  that  th« 


PLBADINO. 


PBACnOB. 


nid  A.  doUrend  the  de«d  to  the  defeBdaat^ 
M  alleged  in  the  ple»  :->-Held,  that  the  re- 
plioation  waa  eiiffloieiit  both  in  the  indnoe- 
ment  and  in  the  traTene ;  for,  that,  without 
the  allegation  thereby  tntYened,  the  plea 
would  be  no  aniwer  to  the  deelaiation. 
Foiier  t.  Crahh,  379 

VL  FOBMBDOV. 

A  eount  in  formedon  in  the  descender  stated, 
that  A.,  being  seiaed  of  lands,  on  the  80th  of 
Noyember,  1796,  dcTised  the  same  to  B.  and 
the  heirs  of  his  body ;  that  A.  died  seised, 
without  revoking  his  will,  learing  B.  suiriY- 
ing ;  and  that  B.  died  within  twenty  years 
next  before  the  oommeneement  of  the  suit, 
leaving  C,  the  demandant  his  son  and  heir, 
snrriving. 

By  his  will,  A.  devised  certain  Areehold  and 
personal  property  to  trustees  (whom  he  also 
named  executors)  for  payment  of  debts  and 
legacies ;  and,  in  the  event  of  the  property 
so  devised  being  insufficient  for  that  purpose, 
he  devised  all  other  his  messuages,  Ac,  to 
the  same  trustees,  in  trust  to  sell  the  same  to 
satisfy  the  debts  and  legacies,  and  to  divide 
the  residue,  if  any,  amongst  all  bis  children, 
'-**  Provided,  that,  in  case  my  personal  estate 
and  my  lands,  Ac,  herein  first  above  devised, 
shall  be  sufficient  to  pay  all  my  debts  as  afore- 
said, then  and  in  such  case  I  give  and  devise 
to  my  son  B.,  my  dwelling-house,  lands,  Ae.^ 
in  F.,  for  and  during  the  term  of  his  natural 
Ufe,"  remainder  to  his  issue,  and,  in  defkult 
of  issue,  to  the  testator's  heir  or  heirs  at  law : 
—Held,  that  the  will  gave  B.  an  estate-tea 
in  the  lands  in  F. ;  and  that  the  devise  was 

•  not  void  for  remoteness,  by  reason  of  its 
being  postponed  till  after  payment  of  debts ; 
but  that,  inasmuch  as  the  estete  was  given 
to  B.,  not  absolutely,  but  only  in  the  event 
of  the  estete  first  devised  to  the  trustees 
proving  sufficient  for  the  payment  of  debts, 
the  allegation  in  the  eount,  which  imported 
an  absolute  devise  to  B.,  was  not  proved. 
Rimington  v.  Cannon,  18 

POLICE  ACT. 
See  Cask,  XL 

POSTPONEMENT. 
0/  Trialf-See  V^LAicm*,  VL 

PRACTICE. 
I.  Proeeet, 
Dietringae,'] — The  court  refused  to  grant  a  dis- 
tringas to  compel  the  defendant's  appearance, 
upon  an  affidavit  four  days  old.    Drinkwzter 
T.  MilU,  462 

IL  FmiiuUmg  AfidaviL 
1fe»  defbndant  was  desoribed  in  the  writ  as 
^H.  W.  BanermaD,"  and  ontered  an  appear- 


aaea  as  "Heaiy  William  Banermanr"  opon 
a  collateral  motion,  his  affidavit  was  iatifciled 
**HiUary  John  Bauerman  (his  true  name), 
sued  as  Henry  William  Bauerman :"— Held, 
irregular.    Baldwin  v.  BauernuMf  162 

IIL  Notiee  q/ Action, 
See  Costs,  IL  S. 

IV.  Jfottee  to  Znepeet  and  AcfatiC 
See  Costs,  IL  2. 

V.  TVrm't  Notice  of  Proceeding. 

1.  Upon  a  motion  to  set  aside  a  step  in  a  oaate, 
on  the  ground  that  a  term's  notiee  of  pto- 
eeeding  was  necessary,— the  affidavit  must 
distinctly  allege  that  a  term's  notice  has  moi 
been  given:  it  is  not  enough  to  state  «that 
no  step  or  proceeding  in  the  oanse"  has  been 
telten.    Minekiner  v.  Martin,  466 

2.  Qucercf  whether  a  term's  notiee  is  necessary, 
where  the  p'laintiff''s  proceedings  have  bean 
suspended  by  an  order  for  security  for  costs  T 

Id, 

3.  Semite,  that  no  notice  would  be  necessary  in 
such  a  ease,  if  security  were  given.  /dL 

VL  Poelponing  Trial 
Abeemee  of  Defendant] — The  defendant,  » 
master-mariner,  having  gone  abroad,  in  the 
oonrse  of  his  business,  after  the  commence- 
ment of  the  action,  and  after  time  obtained 
to  plead,  but  before  issue  joined, — the  court 
refused  to  postpone  the  trial  until  his  retorn 
to  England,  on  the  ground  that  his  evidsnee 
was  material  and  necessary  to  malce  out  his 
defence.     Solomon  r,  MowMrd,  463 

VII.  Judgment  ae  in  Caee  of  a  NoneuiL 
Upon  a  motion  for  judgment  as  in  ease  of  » 
nonsuit,  it  is  enough  if  the  affidavit  shows  » 
default,  without  going  on  to  negative  that 
the  plaintiff  has  einee  prooeeded  to  trial: 
that  fact  should  come  ttom  the  other  side. 
BUukman  v.  Aeplin,  463 

VIIL  Judgment  Nunc  pro  TWac. 

1.  It  is  only  where  delay  in  signing  Judgment 
has  arisen  fh>m  the  act  of  the  oomr^  thai 
judgment  can  be  entered  nunc  pro  tmc^  two 
terms  having  elapsed  sinee  the  verdict  Froo- 
man  v.  Tranak,  496 

2.  A  cause  in  which  a  verdict  was  entered  for 
the  plaintiff,  was  referred  at  the  Spring  As- 
sises, 1861 :  the  arbitrator  made  his  award, 
directing  a  verdict  to  be  entered  for  the  plaiB- 
tilf,  in  Trinity  Term  following :  the  plaintiff 
died  qn  the  22d  of  November:  on  the  3d  of 
December,  her  will  was  taken  to  the  proper 
office,  to  be  proved,  In  order  to  enable  her 
executrix  to  sign  judgment;  but,  in  conse- 
quence of  a  caveat  having  been  entered  by 
the  defendant,  probate  was  not  obtained  until 
tiie  6th  of  Hay,  1862.  In  Trinity  Term,  186^ 
the  executrix  moved  for  leave  to  enter  op 
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Judgment  m  of  Miohaelmas  Ttrm,  1851 : — 
Held,  that,  inumaoh  m  the  delay  was  not 
attributable  to  any  aot  of  the  eonrt,  the  court 
bad  no  autbori^  to  g;rant  the  applieatioD. 
Freeman  t.  Tranak,  406 

IX.  Under  the  Comwton  Law  Proeedtire  Act,  15 
A  16  Viet,  c  76. 

Seetioni  10,  12.1— 0app  ▼•  Jioh%n»<m,  828. 

Section  17.] — An  order  that  the  plaintiff  be  at 
liberty  to  proeeed  upon  a  quasi  senrice  of  the 
writ  of  summons,  under  the  15  A  16  Vict, 
e.  76,  B.  17,  which  is  giren  in  lien  of  the  old 
proceeding  by  distringas  to  compel  appear* 
ance» — ^is  absolute  in  the  first  instance.  Bar- 
ringer  T.  Sondley,  720 

PRINTIKO. 
See  CoPTKiear. 

PROHIBITION. 
To  the  Eccleeiaetieal  CouH, 

1.  Prohibition  to  the  spiritual  court  lies  only 
where  that  court  is  proceeding  in  a  matter 
which  is  clearly  out  of  its  jurisdiction,  or  in  a 
manner  that  is  manifestly  contrary  to  the  ge- 
neral principles  of  justice.  Sx  parte  Story,  767 

2.  A.  was  cited  to  appear,  and  did  appear,  in  the 
Coniistorial  Court,  In  a  suit  promoted  against 
him  by  his  wife,  for  restitution  of  conjugal 
rights.  In  the  course  of  that  suit,  two  orders 
were  made,  decreeing  restitution,  and  ali- 
mony pendente  lite, — for  disobedience  of 
which  A.  was  about  to  be  pronounced  in 
oontempt : — Held,  that,  inasmuch  as  A.  had 
once  appeared,  this  court  could  not  pro> 
ttounoe  the  giving  of  judgment  against  him 
in  his  absence,  and  without  previous  notice 
thereof  to  him,  a  proceeding  without  juris- 
diction, or  contrary  to  justice.  Id. 

PROCEEDING. 
Term**  Notice  of. — See  Pkactics,  V. 

PROCESS. 
See  Pbaotxck,  I. 

PROMOTIONS. 
See  MKXORAnA. 

PUBLIC  BUILDINOa 
Eaieahilitg  o/,^See  Patiii«  Acff. 

PUBLICATION. 
See  CoPTBioHT. 

RAILWAY  BRIDGE. 
S€aeah%lity  of, — See  Patino  Acts. 

RAILWAY  COMPANY. 

L  PoMter  of  Deviation, 

2ViMe/:]— By  the  18th  section  of  the  rulway 

8 


olanses  consolidation  act,  SAO  Vict.  c.  20,  it 
is  enacted,  that,  when  a  tunnel  is  marked  on 
the  plan  or  section  as  intended  to  be  made  at 
any  place,  the  same  shall  be  made  according- 
ly,  unless  the  owners,  lessees,  or  occupiers 
of  the  land  on  which  such  tunnel  is  intended 
to  be  made,  shall  consent  that  the  same  shall 
not  be  made.  By  s.  14,  it  is  enacted  that  no 
tunnel  shall  be  altered  or  deviated,  except 
that  it  may  be  lawful  for  the  company  to 
make  a  tunnel  not  marked  on  the  said  plan 
or  section,  instead  of  a  cntUng,  or  a  viaduct 
instead  of  a  solid  embankment,  if  authorised 
by  a  certificate  from  the  board  of  trade.  And, 
by  s.  15,  it  is  enacted  that  it  shall  be  lawful 
for  the  company  to  deviate  within  certain 
limits.  Held,  that  the  company  are  bound 
to  make  a  tunnel  at  the  spot  marked,  and 
cannot  deviate  therefrom,  without  consent^ 
or  unless  authorised  so  to  do  by  their  special 
act  But  that,  where  they  have  deviated 
their  line  at  a  spot  where  a  tunnel  is  marked, 
they  are  not  bound  to  make  a  tunnel  in  the 
deviated  line.  Liule  v.  The  Newport,  Aber- 
gavenny,  and  Hereford  Railway  Company, 

V52 

IL  Liability  for  Lote  of  Ptueenger^e  Luggage* 
A  railway  company  is  responsible  for  the  loss 
of  a  passenger's  luggage  (within  the  weight 
allowed),  which  has  been  delivered  to  one  of 
its  servants,  though  not  booked  and  paid  for; 
notwithstanding  a  by-law  which  provides 
that  "  every  first-class  passenger  wiU  be  al- 
lowed 112  lbs.,  and  every  seoond-clau  pas- 
senger 56  lbs.  of  luggage,  free  of  charge; 
but  the  company  will  not  be  responsible  for 
the  care  of  the  same,  unless  booked  and  paid 
for  aocordingly," — ^in  the  absence  of  evidence 
that  the  company  has  provided  means  for  the 
booking  of  luggage.  The  Great  Weetem 
MaiUeay   Company,  App.,  Goodtnan,  Reap. 

313 

nL  Ihtty  of,  to  make  and  repair  Feneee, 

1.  The  duty  imposed  upon  ndlway  companies 
by  the  railways  clauses  consolidation  ac^ 
1845,  SAO  Vict  c.  20,  s.  68,  as  to  the  mak- 
ing and  repairing  of  fences  between  their 
railways  and  the  adjoining  lands,  is  not  mora 
extensive  than  that  imposed  upon  ordinary 
tenants  by  the  common  law.  Biekette  v.  The 
Eaet  and  Weet  India  Dock*  and  Birmnngham 
Junction  Bailway  Company,  160 

2.  Therefore,  where  the  plaintiff's  sheep  es- 
caped from  his  close,  through  his  own  defees 
of  fences,  and,  getting  into  the  intervening 
close  of  a  third  party,  escaped  thence  on  to 
the  defendants'  railway,  and  were  killed  :— 
Held,  that  the  company  were  not  liable.    Ih 

IV.  Extortionate  Chargeefor  Carriage  of  Ooode^ 
See  Com,  IL 

D 
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y.  litterpUader  ly,  in  Action /or  Dividendt. 
An  action  haying  been  bronght  by  A.  against 
a  railway  oompany,  to  recover  dividends  doe 
upon  certain  consolidated  stock  of  the  com- 
pany, and  B.  claiming  to  be  the  registered 
proprietor  of  the  stock  in  respect  of  which 
the  dividends  were  sought  to  be  recovered  by 
A., — ^Heldt  that  the  oompany  were  not  entitled 
to  relief  under  the  interpleader  act,  1  A  2 
Viet.  0.  58,  s.  1.  IkiUon  v.  The  Midland 
Builway  Company,  458 

VI.  Liability  of  Dirtetort. 

The  plaintiff  received  a  letter  of  allotment^ 
allotting  him  100  shares  in  a  projected 
railway,  upon  which  he  paid  a  deposit  of  2L 
2s.  per  share.  With  the  letter  of  aUot- 
mont,  the  board  of  directors  (one  of  whom 
was  the  defendant)  caused  to  bo  sent  to  the 
plaintiff  a  circular  containing,  amongst  others, 
the  following  provision : — ^in  the  event  of  the 
a6t  not  being  obtained,  the  directors  under- 
take to  return  the  whole  of  the  deposits, 
without  deduction."  There  was  no  evidence 
of  any  application  by  the  plaintiff  for  shares, 
X>r  that  his  allotted  shares  had  been  exchanged 
for  scrip ;  and  it  appeared  that  he  had  never 
signed  the  parliamentary  contract  or  sub- 
scribers' agreement.  The  project  proving 
abortive, — Held,  first,  that  money  had  and 
received  lay,  to  recover  back  the  deposit 
paid :  Secondly,  that  the  letter  of  allotment 
and  circular  were  admissible  in  evidence 
without  being  stamped,  inasmuch  as  they 
did  not  constitute  the  whole  agreement  be- 
tween the  directors  and  the  allottees :  Thirdly, 
that  the  sending  of  the  letter  of  allotment  and 
circular  to  the  plaintiff^  was  suflBoiently  proved 
by  the  sutement  of  the  secretary  of  the  com- 
pany, that  he  had  received  instructions  to 
send  them  to  all  the  allottees,  that  the  pliun- 
tiff  was  one  of  them,  and  that  he  believed  he 
had  sent  them  to  him.  Ward  v.  Lord  Lon- 
detborough,  252 

RBADIKESS  AND  WILLINGNESS. 
See  CoMTBACT,  L 

RENT-CHARGE. 
See  Dbbd,  L 

ST.  PAUL'S. 
See  VzcABS  Cboral. 

SALE. 
See  Copyright. 

SHARES. 
See  Railway  Coicpamy,  VL 


SHERIFF. 
Caee  again»t,/or  Extortion, 

In  an  action  against  a  sheriff  and  bailiff  for  ex- 
tortion on  the  execution  of  a  fl.  fa.  at  the  suit 
of  the  plaintiff^  under  the  28  (commonly  called 
29)  Eliz.  c.  4,  the  declaration,— after  stating  tha 
delivery  of  the  writ  to  the  sheriff  to  be  exe- 
cuted,— alleged  that  the  defendants,  as  sheriff 
and  bailiff,  respectively,  wrongfully,  Ac.,  re- 
ceived and  took  from  the  plaintiff;  for  serving 
and  executing  the  writ,  more  and  other  eon- 
sideration  and  recompense  than  by  the  s tatate 
in  such  case  made, — that  ie  to  eay,  by  the 
statute  passed  in  the  twenty^ninth  year  of  the 
reign  of  Elizabeth,  intituled,  Ac, — is  limited 
and  appointed,  that  is  to  say,  the  defendants 
then  received  and  took  from  the  now  plain- 
tiff, to  wit,  8L,  for  serving  and  executing  the 
said  execution,  although  they  did  not  lewy 
any  eum  of  money  whatever  by  virtue  or  force 
of  the  said  execution,  and  were  entitled  to 
no  consideration  or  recompense  whatever  for 
serving  or  executing  the  said  execution; 
whereby  the  plaintiff  was  aggrieved,  Ac, 
''  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,"  Ac. : — Held,  that 
the  declaration  sufficiently  disclosed  a  cause 
of  action  upon  the  statute;  and  that  the 
misrecital  of  it  was  immaterial,  and  might  be 
rejected.    Mohnee  v.  Sparkee,  242 

SHIP  AND  SHIPPmO. 

I.  Owner's  Lien  for  Freight, — See  Chartbk^ 
Party. 

IL  Payment  of  Freight  by  Brokere. 

A  ship-broker  having  received  freight  under  a 
charter-party  on  account  of  the  owners,  went 
over  the  accounts  of  his  disbursements  on  be- 
half of  the  ship,  with  the  captain  (who  was 
also  the  managing  owner),  and  offered  him 
a  check  for  the  balance.  The  captain  de- 
clined to  take  it,  but  told  the  broker  he 
wanted  to  get  2&0L  remitted  to  a  person  re- 
siding in  New  Brunswick;  whereupon  the 
broker  went  with  him  and  opened  a  credit 
for  that  sum  with  the  British  North  American 
Bank  at  New  Brunswick,  whence  a  bill  waa 
drawn  upon  the  broker  at  six^  days'  sight, 
which  was  afterwards  duly  honoured : — Held, 
thai  this  was  a  good  payment,  as  between 
the  broker  and  the  captain's  co-owners.  An- 
dereon  t.  BiUiee,  499 

SPECIAL  CASE. 
Seo  Costs,  XL 


SPECIAL  TRAVERSE. 
jSSm  PxiSAono,  V. 


SPECIAL  VERDICT. 


TENANCY. 


875 


SPECIAL  VEBDICT. 

A  apMial  rerdict  mnst  find  the  faoti,  and  not 
eoniiat  of  a  mere  statement  of  evidence. 
iVyer  t.  i?o«,  437 

SPECIFICATION. 

8w  LsmBS-PATEVT,  L 

STAMP. 
I.  On  A^eemenf. 
Ob  tlie  17th  of  March,  1838,  an  agreement  was 
execated  in  conntcrpart,  each  part  being  duly 
stamped  with  a  35«.  stamp,  between  the  plain- 
tiffs and  the  defendants.  Two  or  three  w^^s 
afterwards,  a  memorandum  was  endorsed 
npon  each  part  of  the  agreement,  for  the  pur- 
pose of  more  accurately  defining  the  inten- 
tion  of  the  parties, — the  memorandum  en- 
dorsed on  the  part  of  the  agreement  which 
was  in  the  defendants'  possession  being 
signed  by  the  plaintiffs'  attorney,  and  being 
stamped  with  a  35«.  stamp, — that  endorsed 
on  the  part  of  the  agreement  in  the  plaintiffs' 
possession  being  signed  by  the  defendants' 
attorney,  and  stamped  with  a  20«.  stamp. 

At  the  trial  the  plaintiffs  called  for  and  read 
the  agreement  which  was  in  the  hands  of  the 
defendants,  with  the  memorandum  endorsed 
thereon.  They  then  produced  their  part  of 
the  agreement,  and  (after  proving  the  au- 
thority of  the  attorney  who  had  executed  it) 
read  the  memorandum  endorsed  on  it;  and 
then  they  proposed  to  read  the  agreement, 
which  the  memorandum  referred  to  as  "  the 
within-mentioned  agreement."  It  was  there- 
upon objected,  on  the  part  of  the  defendants, 
that,  inasmuch  as  the  agreement  was  thus 
incorporated  in  the  memorandum,  and  both 
together  contained  more  than  fifteen  folios,  a 
35«.  stamp  upon  the  memorandum  was  neces- 
sary,— ^in  the  absence  of  proof  of  the  agree- 
ment it  referred  to,  by  calling  the  attesting 
witnesses:  and  the  judge  ruled  that  it  was 
inadmissible. 

Held,  upon  exceptions  to  that  ruling,  that 
the  last-mentioned  memorandum  was  snA- 
ciently  stamped,  and  the  agreement  it  refer- 
red to  admissible  in  evidence  without  ealling 
the  attesting  witnesses.  The  FUkmongen* 
Company  r.  Dimedale,  557 

IL  Letter  of  AlloHnent. 
The  plainUff  received  a  letter  of  allotment, 
allotting  him  100  shares  in  a  projected  rail- 
way, npon  which  he  paid  a  deposit  of  if.  2«. 
per  share.  With  the  letter  of  allotment,  the 
board  of  directors  (one  of  whom  was  the  de- 
fendant) eaused  to  be  sent  to  the  plaintiff  a 
eiroular  containing,  amongst  others,  the  fol- 


lowing provision :— "In  the  event  of  the  act 
not  being  obtained,  the  directors  undertake 
to  return  the  whole  of  the  deposits,  without 
deduction :"— Held,  that  the  letter  of  allot- 
ment and  circular  were  admissible  in  evi- 
dence without  being  stamped^  inasmuch  as 
they  did  not  constitute  the  whole  agreement 
between  the  directors  and  allottees.  Ward 
V.  Lord  Londeehorough,  252 

STATUTE. 
Miereeital  o/,^See  SHBurr. 

STATUTE  OF  FRAUDS. 
L  Contract  made  Abroad. 
An  action  will  not  lie  in  the  courts  of  this 
country,  to  enforce  an  oral  agreement  made 
in  France,  and  valid  there,  which,  if  made 
here,  could  not,  by  reason  of  the  statute  of 
frauds,  have  been  sued  upon.  Leroux  r. 
Brown,  801 

II.  Intereet  in  Land, 
In  consideration  that  A.,  who  was  tenant  of  a 
messuage  and  premises  under  a  parol  agree- 
ment for  a  seven  years'  lease,  would  give  up 
the  immediate  possession  thereof  to  B.,  in 
order  that  B.  might  enter  thereon  as  tenant, 
and  also  as  a  compensation  for  certain  im- 
provements made  by  A.  on  the  premises,  and 
for  the  value  of  certain  articles  left  thereon 
by  A., — B.  agreed  to  pay  A.  100^.  A.  accord- 
ingly relinquished  and  gave  up  possession  of 
the  premises  to  B.,  who  was  thereupon  ac- 
cepted as  tenant  from  year  to  year,  at  a  differ- 
ent rent  from  that  formerly  paid  by  A. ;  and 
B.  afterwards,  in  part  performance  of  the 
agreement  on  his  part,  paid  A.  5K.  In  an 
action  brought  by  A.,  in  the  county  court,  to 
recover  the  balance  of  the  100^., — the  Judge 
ruled  that  the  contract  in  respect  of  which 
the  plaintiff  sued  was  not  a  contract  for  the 
sale  of  an  Interest  in  or  concerning  lands, 
within  the  4th  section  of  the  29  Car.  2,  o.  3 : 
— The  oourt,  on  appeal,  reversed  his  decision. 
K^elly,  App.,  Webeter,  Resp.,  283 

STATUTE  OF  LIMITATIONS. 

Set  FOBMXDON. 

Lm iTATioir  OF  Action. 

TABLE  OF  FEES. 
To  be  taken  at  the  offices  of  the  superior  oonrti, 
and  at  the  judges'  chambers,  as  settled  by 
the  judges,  616 

TENANOT  FROM  TEAR  TO  TEAR 
As  Dbid,  L 


876        TERM'S  NOTICE. 


WITNESS. 


TERM'S  NOTIOB. 

Sf  PRACTXCB,  V. 

TORT. 
S**  Ibsoltxvt  Dbbtob. 


TRAVERSE. 
See  Plxadibq,  V. 

TRIAL. 
Poffpoii«MMif  ofy—S—  Pbactiob,  VL 

TUNNEL. 
See  Railway,  I. 

VICARS  CHORAL. 
BtgkU  and  MSmoltmente  of. 

1.  A  Tioar  ohonl  of  St  Paul'a  Catbedna  ii  not 
entitled,  during  hie^ear  of  probation,  to  share 
in  a  line  paid  on  the  renewal  of  a  lease  by 
the  dean  and  chapter  and  vicars  choral,  of 
an  estate  whieb  is  one  of  the  sooroes  of  the 
emolaments  enjoyed  by  saoh  Tioars  choral. 
Shtmbridge  r.  Gark,  335 

S.  Had  he  been  entitled,  money  had  and  re- 
oeired  would,  it  seems,  have  been  the  proper 
form  of  action  to  recover  it,— -either  against 
all  the  other  vicars  choral,  or  against  the 
pittansary,  the  person  intmsted  with  the  ool- 
leotion  and  distribution  of  the  Ainds.         Id, 

VOID  SPACES. 
BmieahiUiy  of, —See  PATnr«  Aotb. 


WANT  OF  CONSIDERATION. 
See  Plbadibo,  II.  2. 

WARRANT  OP  A-rtrORNEY. 
L  Atteetation  of. 

1.  A  warrant  of  attorney  was  attested  by  aa 
attorney  introduced  by  the  plaintiff,  and  who 
had  on  one  former  occasion  acted  profesdoa- 
ally  for  the  plaintiff,  and  who  afterwards 
acted  as  the  plaintiff's  attorney  in  entering 
np  judgment  and  issuing  execution  upon  the 
warrant  of  attorney : — The  court  set  it  aside. 
Cooper  T.  Grant,  /  154 

2.  In  such  *  case,  the  court  will  not  iapoa* 
upon  the  defendant  the  terms  of  bringing  no 
aetion.  /dL 

^  II.  Entering  np  Judgment  em. 

1.  Upon  a  motion  to  enter  up  judgment  on  aa 
old  warrant  of  attorney,  the  affldavit  is  pro- 
perly intituled  in  the  cause  in  which  the 
judgment  is  to  be  entered.   BM  ▼.  Fiek,  493 

2.  Where  a  warrant  of  attorney  is  given  to  the 
three  trustees  of  a  joint-etock  bank,  to  seenre 
a  debt  due  to  the  copartnership^  the  judgment 
thereon  is  properly  entered  up  in  the  name  of 
the  publio  oiBoer  for  the  time  being.  Id, 

WARRANT  OF  COMMITMENT. 
jSBm  Countt  Court,  IL 

WILL. 
See  Dbyisb. 

WITNESS. 
Ste  Etidbncb. 
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THE   REGISTRATION   APPEALS. 


L  €fa»ca  decided  upon  Siatutee  amUrtor  to  ike 

BsroRH  Act,  2  W.  4,  e.  45. 
IL  CcwM  decided  upon  the  Comtruetian  of  the 

RiroRV  AcT»  2  W.  4,  e.  45. 
IIL  Guet  decided  upon  the  Oonetruetion  of  the 

Rboibtbation  Act,  6  A  7  Viot  e.  18. 
IV.  Particuiar  Pointe, 

L  Oaeee  decided  upon  StahOet  anterior  to  the 
RxFOUf  Act,  2  W.  4,  a  45. 

8  H.  6,  0.  7. — Charge  upon  Land, 

1.  Ifortgage.] — A  party's  qualification  to  Tote 
waa  described  to  be  in  respect  of  freehold 
land  in  C,  which  was  proTod  to  be  of  the 
yearly  ralae  of  52.  It  appeared,  however, 
that  this  land,  with  other  land  belonging  to 
the  Toter  (the  case  not  showing  of  what  de- 
seription  or  where  situate)  of  the  yearly  ralue 
of  60^,  was  mortgaged  for  300/.,  and  that  the 
Interest  on  the  mortgage  was  152.  a  year : — 
Held,  that  the  voter  had  a  freehold  estate  in 
C,  of  a  suffloient  yalue  to  entitle  him  t^  be 
on  the  register.  Moore,  App.,  The  Ovtreeere 
of  Cariebrooke,  Resp.,  661 

2.  Jtent-ehargeJ] — The  owners  of  a  piece  of  land 
which  waa  held  by  them  snbjeet  to  a  rent- 
eharge  of  141. 1«.  7dL  per  annum,  conyeyed  a 
portion  of  it  to  eight  persons,  at  tenants  in 
common  in  fee,  subject  to  the  payment  of  41, 
5e.  per  annum  as  their  proportion  of  the  rent- 
ebarge, — ^the  grantors  ooYonanting  to  pay  the 
remainder  themselres,  or  to  indemnify  the 
graotees  thereftom,  and  reserring  to  the  lat- 
ter power  to  distrain  upon  the  rest  of  the 
land  for  any  ezoess  of  the  rent-charge  which 
Ihey  might  be  eompelled  to  pay.    It  was  ad- 

▼OL.  xn. — ^75  8]>2 


mitted  that  the  residue  of  the  land  wm  of 
suffioient  ralue  to  satisfy  the  portion  of  tho 
rent-charge  so  agreed  to  be  paid  thereout:— 
Held,  that,  although  in  point  of  law  tho  land 
so  conreyed  was  liable  to  the  whole  rent- 
charge  of  142. 1«.  7dL,  yety  for  the  purpose  of 
the  elective  franchise^  the  interest  of  theioighi 
grantees  was  to  be  taken  to  be,  the  ralue  of 
the  land  conreyed  to  them,  after  dednoting 
the  proportion  only  of  the  rtnt-oharge  ooro- 
nanted  to  be  paid  by  them.  Barrow,  App., 
Buehmaeter,  Resp.,  664 

3.  Estate  of  **  uneortain  Duration,''y~By  a  loeal 
act,  8  A  9  Vict  c  ri.,  the  resident  freemen  of 
a  borough  were  empowered  to  eleot  from  their 
body  a  certain  number  of  deputies  to  aot  fbr 
them  in  the  management  of  <<  the  freemen's 
allotments ;"  and  tho  8th  section  of  the  aei 
empowered  the  deputies  to  diride  certain  of 
the  lands  into  small  allotments  among  tho 
resident  freemen  desiring  to  become  ocenpieta 
thereof  at  a  small  annual  rent, — "libeotfol- 
mente  to  he  held  reepeeHv^y  5y  each  reeidomi 
freeman  deeiring  to  heeome  the  ooeufier  e5(atii- 
ing  poeteeeion  thereof,  so  Umg  at  he  ehail  he 
willing  to  hold  the  §ame,  and  ehaU  pag  ihe  an- 
nual rent,  and  conform  to  the  ordort  and  regu- 
latione  to  be  made  from  timo  to  time  hg  the 
•aid  depuiiet,"  By  subsequent  sections,  the  I 
lands  in  question  were  rested  absolutely  in 
the  deputies  for  the  time  being,  in  trust  for 
the  resident  freemen,  with  power  to  sell  tho 
same,  with  the  consent  of  the  mi^or  part  of 
tho  freemen  assembled  at  a  meeting  oonrened 
for  that  purpose;  and  a  power  of  re-entry 
was  reserred  to  the  deputies,  in  case  any 
freemaa  should  be  in  arrear  of  rent  for  Us 
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allotment  for  foarteen  dajB,  or  shoiild  fail  to 
eonform  to  the  proriaions  of  the  aot,  or  the 
mles  to  be  made  by  the  depaties : — Held,  that 
•aeh  allottee  had  a  freehold  eitate  ''of  an  nn- 
eertain  dnraUon,"  in  his  allotment,  which  en- 
titled him  to  vote  in  the  election  of  members 
for  the  boroagh.  JBeeion,  App.,  ^ttrton,  Besp., 

647 

4.  Value  Seduced  6y  Goet  of  JHepairt.^-^A.  was 
registered  as  a  county  voter  in  respect  of  an 
undivided  thirtieth  share  of  certain  freehold 
property  which  was  let  at  a  gross  yearly  rent 
of  75^  15*.,  with  an  agreement  that  the  land- 
lords should  pay  all  rates  and  taxes.  These 
redaoed  the  annual  value  to  63^  St.  7d.,  and 
there  was  a  further  charge  of  II.  6«.  for  ex- 
penses of  ooUeotion.    The  average  annual 

'  expenses  of  repairs,  whioh  were  done  by  the 
landlords,  and  which  the  revising  barrister 
found  were  necessary  to  enable  them  to  ob- 
tain the  net  rent  of  631.  3«.  7d.f  had  for  the 
preceding  six  years  been  4/.  per  annum.  The 
revising-barrister  decided  that  the  oost  of 
repairs  must  be  deducted  from  the  rent,  for 
the  purpose  of  ascertaining  the  yearly  value, 
and  consequently  that  A.'s  interest  was  of 
less  than  the  value  of  40«.  by  the  year,  and 
be  expunged  his  name  from  the  list : — Held, 
that  he  bad  correctly  decided.  SamiUonf 
App.,  Baee,  Resp.,  631 

IL  Oa§e9  decided  upon  the  Conetntetton  of  the 
Bbporx  Act,  2  W.  4,  o.  45. 

Section  27,—St^jl^emy  of  Qualification, 

1.  ffouee  and  Garden.'] — A  party  who  occupies 
a  house,  and  a  garden  not  Immediately  ad- 
Joining  the  house,  but  both  occupied  by  him 
as  tenant  under  the  same  landlord,  and  at  one 
entire  rent  exceeding  101.  per  annum,  is  en- 
titled, under  the  2  W.  4,  o.  45,  s.  27,  to  be 
registered  in  respect  thereof.  CoUine,  App., 
Thomae,  Resp.,  639 

2.  Pajfmemt  of  Taxee.] — Assessed  taxes  are  (by 
the  43  G.  3,  c.  161,  s.  23)  payable  quarUrly, 
though,  by  the  48  G.  3,  o.  141,  the  collectors 
are  directed  to  collect  them,  and  they  are  ao- 
eordingly  usually  collected  half-yearly. 

Where,  therefore,  a  house-tax  was  payable 
•n  the  20th  of  December,  1851,  but  not  de- 
wuMded  until  the  Uth  of  April,  1852,  and 
the  party  assessed  did  not  pay  it  until  after 
the  20th  of  July:— Held,  that  ho  had  not, 
within  the  meaning  of  the  11  A  12  Vict  o. 
DO,  "  paid,  on  or  before  the  20th  of  July,  all 
assessed  taxes  which  became  payable  from 
him  in  respect  of  the  premises  previously  to 
the  5th  of  January,"  and  consequently  that 
he  was  not  entitled  to  be  registered.  SmeMey, 
App.,  Ford,  Reap.,  622 


in.  Caeee  decided  upon  the  Conatruetion  of  tke 
Rkoistbation  Act,  6  A  7  Vict  c.  18. 

Section  7. — Notice  of  Objection  to  County  Voter. 

Deeeription  of  Zt«(.] — A  notice  of  objection  to 
a  county  voter,  under  the  6  ft  7  Vict.  e.  18, 
s.  7,  in  the  following  form, — "Take  notice 
that  I  object  to  your  name  being  retained  in 
the  list  of  voters  for  the  parish  of  St  Thomas, 
New  Sarum,  in  the  southern  division  of  the 
county  of  Wilts," — Held,  a  sufficient  compli- 
ance with  Sohed.  A.  No.  5,  there  being  no 
other  list  to  which  the  notice  could  apply 
than  the  list  of  county  voters.  Lambertf 
App.,  The  Overeeere  of  St.  Thomas,  New  Sac- 
rum, Resp.,  642 

Section  17.— Notice  of  Objection  to  Borough 
Vote. 

Deeeription  of  List.] — ^A  notice  of  objection  to 
a  party's  right  to  vote  in  the  election  of 
members  for  the  city  of  C,  described  the 
objector  as  being  "on  the  liet  of  freemen  for 
the  city  of  C."  There  are  several  townships 
in  C,  the  overseers  of  which  severally  make 
out  and  publish  lists  of  persons  enUUed  to 
vote  in  respect  of  occupation ;  and  there  is 
also  a  list  made  out  and  published  by  the 
town  clerk,  which  is  intituled  "  The  Oet  of 
freemen  of  the  city  of  C,  entitled  to  vote  t n 
the  election  of  members  for  the  eaid  city.** 
Under  the  municipal  corporation  act,  5  &  6 
W.  4,  c  76,  s.  5,  the  town  clerk  also  makes 
out  and  keeps  (but  does  not  publish)  a  list 
of  the  freemen  of  the  oity,  called  **  The  free- 
men's roll."— Held,  by  Jervis,  C.  J.,  Wil- 
liams, J.,  and  Talfourd,  J.  (dissentiente 
Maule,  J.),  that  the  above  notice  of  objec- 
tion was  a  sufficient  compliance  with  the  6 
ft  7  Vict  c.  18,  s.  17,  inasmuch  as  any  per- 
son reading  it  must  understand  that  the 
objector  intended  to  state  that  his  name  was 
on  the  liet  of  freemen  entitled  to  vote  in  the 
election  ofmembere.  Feddon,  App.,  Sateyere, 
Reap.,  680 

rV.  Particular  Points. 


Allottee  under  a  local  act 

647 

Apportionment  of  mortgage 

661 

of  rent-charge 

664 

Assessed  taxes,  when  payable 

622 

Duration  of  estate 

647 

Freehold  for  life 

647 

Freemen's  roll 

680 

Mortgage 

661 

Notice  of  objection 

642,680 

Occupation  of  house  and  garden  Moi  imme- 
diately adjoining  639 
Rent-charge                                                  664 
Repairs                                                          631 
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